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PKEFACE    TO  VOLUME  VIIL 


This  volume  has  the  distinction  of  containing  two  lead- 
ing  cases  in  Equity  which,  though  not  whoUy  deprived 
of  authority,  have  iq  different  ways  lost  most  of  their 
practical  importance.  Burrowed  v.  Lock  (p.  33)  has  been 
cut  down  to  a  special  example  of  the  common-law  rules  of 
estoppel  by  the  decision  of  the  House  of  Lords  in  Deny  v. 
Peek  (Low  v.  Bouverie,  '91,  3  Ch.  82,  at  pp.  101,  102,  per 
Lindley,  L.  J.).  The  consequences  of  Thellusson  v.  Wood- 
ford (p.  104)  were  corrected  by  legislation,  as  is  well 
known,  before  the  case  reached  the  House  of  Lords  (see 
p.  118).  In  view  of  the  recent  discussion  of  the  rule 
against  perpetuities  among  conveyancers  (see  Mr.  Cyprian 
Williams's  note,  Williams  on  Eeal  Property,  17th  ed., 
1892,  Appendix  E.,  and  Mr.  Eobbins  in  his  edition  of 
Jarman  on  Wills,  1893,  pp.  245 — 251)  it  may  be  useful  to 
call  attention  to  what  is  said  in  the  opinion  of  the  Judges 
delivered  by  Macdonald,  C.  B.  (at  p.  108).  The  Judges 
who  advised  the  House  of  Lords  in  1805  seem  to  have 
been  quite  clear  that  the  rule  against  perpetuities  was 
modelled  on  a  previously  existing  rule  which  set  bounds 
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to  legal  limitatioiis.    It  cannot  be  said  that  real  property 
learning  was  very  strongly  represented  by  the  Judges  vrh.o 
attended,  but  on  the  other  hand  we  can  scarcely  suppose 
that  they  omitted  to  acquaint  themselves  with  the  prevail- 
ing opinion  of  conveyancers.    Moreover  Hargrave  argued 
in  the  Court  of  Chancery  (4  Ves.  at  p.  264)  that  the  rule 
against  perpetuities  was  still  so  far  plastic  that  the  Court 
might  define  it  more  strictly  to  prevent  evidently  mis- 
chievous   consequences.      This  would  not  have  been   a 
possible  argument  if  the  rule  had  been  supposed  to  apply 
to  legal  remainders.    We  may  take  it,  therefore,  that  the  ^ 
opinion  maintained  by  Joshua  Williams  in  the  Appendix  - 
already  referred  to,  and  confirmed  by  the  Court  of  Appeal  ■ 
in    Whitbff  v.  Mitchell^  44  Ch.   Div.  85,   was  generally* 
received  in  the  profession  at  the  time  when  Thellussan  v. 
Woodford  was  decided*     In  the  succeeding  generation  the  '' 
weight  of  opinion  seems  to  have  turned  the  other  way  (see  - 
Mr.  Vaizey  in  L.  a  R.  vi.  420,  421,  and  Mr.  Bobbins'  - 
note,  1  Jarman  246) ;  but  still  more  lately  Mr.  Challis  has  -' 
followed  Mr.  Joshua  Williams  in  adhering  to  the  tradition 
of  the  golden  age  of  conveyancing.     I  am  myself  disposed  *^^ 
to  regret,  with  Mr.  Bobbins  and  Mr.  Cyprian  Williams,  - 
that  the  rule  against  perpetuities  was  not  decided  to  be  the  < 
only  rule ;  and,  considering  how  long  it  was  before  any  ^  1 
rule  at  all  was  positively  laid  down  for  either  remainders  ^' : 
or  executory  dispositions,  I  do  not  see  that  the  history  of  "''^ 
the  law  presented  any  insuperable  obstacle.    As  it  is,  we  ^ 
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have  two  distmct  rules  which  to  some  extent  oyerlap,  and 
possibly  more  (if  Be  Frosty  43  CL  D.  246,  is  to  be  fol- 
lowed without  reserve;  but  see  Challis  R  P.  2nd  ed. 
107);  and  so  the  question  is  settled  ^^  at  aU  events  for  the 
present,"  as  Mr.  Bobbins  ominously  remarks  in  his  preface 
to  Jarman. 

Zeake  v.  Leake,  10  Ves.  477,  has  been  deliberately  not 
reprinted,  although  Sir  W.  Grant  refers  to  it  as  a  sub- 
sisting authority  in  Onslow  v.  Michell,  18  Yes.  490.  It 
is  now  clear  from  the  judgments  of  Lord  Selbome  and 
Sir  W.  M.  James  in  Cooper  v.  Cooper  (1873)  L.  B.  8 
Ch.  App.  813,  826,  829,  that  Lord  Eldon's  extra-judicial 
remarks  in  Leake  v.  Leake  are  not  of  authority,  and 
must  not  be  taken  as  in  any  way  qualifying  the  effect 
of  Twisdm  v.  Twisden.  The  decision  itself  would  now 
be  followed,  if  at  all,  only  in  the  construction  of 
exactly  similar  words :  see  per  Lord  Selbome,  L.  B. 
8  Ch.  App.  at  p.  828. 

There  are  some  interesting  cases  on  local  customs: 
Wihon  V.  WiUeSj  p.  604,  Stammers  v.  Dixon,  p.  612.  The 
last-named  decision,  as  well  as  Crosby  v.  Wadswortk,  p.  566, 
shows  how  little  exclusive  occupation  will  suffice  in  the 
Common  Law  to  found  possession  in  the  fullest  legal  sense. 
The  Boman  maxim  plures  eandem  rem  in  solidum  possidere 
Tion  possunt  is  accepted  by  our  system,  which  has  always 
been  essentially  Germanic,  only  to  this  extent,  that  two 
adverse  claims  to  possess  the  same  thing  for  the  same 
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interest  cannot  be  compatible  (Litt.  s.  701).  Limited  or 
divided  interests  are  capable  of  several  possession,  and  the 
Soman  maxim  is  reduced  to  a  truism.  I  learn  from  the 
Civil  Code  of  Montenegro  prepared  some  years  ago  by  my 
learned  friend  Mr.  BogiSid,  and  now  accessible  in  a  French 
translation  published  by  the  Ministry  of  Justice  in  Paris, 
that  South  Slavonic  custom  agrees  with  ours  on  this  point. 
The  modem  doctrine  that  a  servant  is  not  a  bailee  [Hopkin- 
son  V.  Gibson^  p.  709)  is  perhaps  due  to  civilian  influence 
in  the  seventeenth  and  eighteenth  centuries.  Some  light 
may  be  thrown  on  another  part  of  this  difficult  but 
interesting  region  of  the  law  by  MilU  v.  Graham^  p.  767, 
where  the  fiction  of  "  finding"  in  detinue  and  trover  is 
considered. 

Cobbett's  Weekly  Register^  a  notable  feature  in  the  cur- 
rent politics  of  its  day,  figures  in  R.  v.  Johnson  (pp.  550,       \^^ 
597);   and  in  HarwoodY.  Astley  (at  p.  762)  we  find  Sir       Saj; 
James  Mansfield  solemnly  dissenting  from  the  proposition     *  b ! 
^^  that  the  situation  of  a  candidate  for  Parliament  is  such       ^^  f 
as  to  make  it  lawful  for  any  man  to  say  anything  of  him." 
This  dictum  may  perhaps  be  still  applicable  in  some  cases, 
and  therewith  we  commend  our  reporters  to  the  learned 
reader.  t 

Smith's  Beports  in  the  K  B.  are  an  early  example  of  '  gj, 
journal  reports,  if  one  may  coin  the  phrase:  see  Wallace  In 
on  the  Beporters,  531  (4th  ed.).  B 
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NOTE. 


The  first  and  last  pages  of  the  original  report^  according  to  the 
paging  by  which  the  original  reports  are  usuaUy  cited,  are  noted 
at  the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text.  p 
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CHANCERY 


BENNETT,    Ex  PARxr.  isos. 

!  (10  Veaejr.  381—401.)  IVfcJ^lI. 

j  The  rule  of  eqtdty  which  iiiTmlidates  a  purchase  in  certain  cases  of   Bldoh,  L.0. 
"(daciaiy  relation  applies,  althoogh  the  petaon  thus  incapacitated  from       r  jgi  ■ 
baying  was  in  no  way  penonally  interested  in  the  purchase,  but  merely 
bid  at  the  auction  at  the  request  and  on  behalf  of  an  absent  purchaser. 
l!he  case  of  Twining  t.  Morriee,  2  Br.  C.  C.  326,  considered  and  extended. 

I 

HE  object  of  this  petition,  by  a  bankrupt,  was  to  have  the 

iussion  of  bankmptcy  against  him  superseded,  and  a  sale 

is  estate  under  it  set  aside,  as  having  been  improperly  and 

lulently  conducted,  and  the  estate  sold  at  an  under-value. 

estate  was  sold  by  auction  in  the  county  of  Kent ;  where  the 

(mission  issued.    General  Harris  proposing  to  purchase  the 

(te  for  the  teajd^nee  of  his  son-in-law,  in  whose  family  it  had 

nerly  been^  ap^ied  to  Tappenden,  who  was  the  soUcitor  to 

k  commission ;   and  who  also  acted  as  attorney,  and  as  a 

Iker,  for  General  Hams.    After  some  ^inquiries  concerning      [  *332  ] 

I  estate.  General  Harris  desired  Tappenden  to  bid  for  him. 

ppenden  answering,  that  it  would  not  be  proper  for  him  to 

1,  as  he  was  solicitor  to  the  commission.  General  Harris 

sired  him  to  employ  some  one  to  bid ;  to  which  Tappenden 

iisented ;  and  accordingly  employed  a  person,  named  Blount, 

I  bid  for  General  Harris.    In  that  conversation  General  Harris 

(pressed  his  opinion,  that  the  estate  was  not  worth  more  than 

B.B. — ^VOL.  vin.  B 
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iiEKNETT,  10,0002.  or  10,000  guineas;  and  he  gave  authority  to  go  to 
Ex  parte.  io,500i. ;  and  if  any  one  should  bid  lOZ.  upon  that  sum,  to 
advance  101,  more  upon  that  bidding.  Blount  attended  accord- 
ingly ;  but,  being  obliged  to  retire  before  the  conclusion  of  the 
sale,  Tappenden  desired  Shepherd,  who  was  one  of  the  com- 
missioners, to  bid  for  General  Harris;  giving  Shepherd  the 
same  instructions,  that  Blount  had  received.  Shepherd  bid 
accordingly,  and  was  declared  the  purchaser  at  the  sum  of 
10,070{.  The  affidavit  of  the  bankrupt  represented  the  value  to 
be  15,000Z. 

The  case  was  argued  by  Mr.  Romilly  and  Mr,  Wyatt,  in 
support  of  the  petition ;  Mr,  Alexander  and  Mr,  Tfliishaw  for 
the  purchaser. 

The  Lord  Chancellor: 

The  question  upon  this  petition  is,  whether  the  sale  to  General 
Harris  ought  to  be  declared  void.  It  is  clear,  this  not  being  a 
purchase  by  a  person,  whose  conduct  under  the  commission  falls 
to  be  controlled  in  bankruptcy,  the  proceeding  ought  to  be  by 
bill.  The  parties  suggest,  that  they  are  willing  to  be  bound  by 
the  judgment  in  bankruptcy :  but,  I  doubt,  whether  I  ought  to 
accept  that  offer :  the  case  involving  considerations  of  great 
nicety  and  great  importance. 
[  363  ]  By  the  conversation  with  General  Harris,  Tappenden  acquired 

the  information,  that  there  was  an  individual  who  would  give 
10,5202.  for  the  estate.  By  that  knowledge  he  got  into  an 
embarrassed  situation.  As  solicitor  to  the  assignees,  his  duty 
was  to  make  the  most  of  the  estate :  as  a  person,  who  had  been 
the  private  attorney  of  General  Harris,  after  permitting  General 
Harris  to  talk  with  him  upon  the  subject,  he  was  in  a  situation 
of  confidence  with  respect  to  him.  Upon  the  circumstances  of 
the  sale,  the  first  way  of  putting  it  is,  that  Shepherd,  being  a 
commissioner,  could  not  buy,  either  as  principal,  or  as  repre- 
senting any  other  person.  Next,  it  may  be  said,  it  is  clear, 
Tappenden,  being  the  solicitor,  could  not  buy  for  his  own 
benefit ;  next,  that  he  could  not  for  a  third  person ;  all  the  same 
mischief  attending  the  latter  case,  as  if  he  was  buying  for  him? 
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self.  Then  it  may  be  said,  it  makes  no  difference,  Ist,  that  he  benkett, 
is  not  the  buyer :  2ndly,  that  he  was  not  the  bidder  for  the  ^^  P*^®' 
buyer ;  but  that  upon  principle,  if  he  does  nothing  but  the  naked 
fact,  employing  another  to  bid,  telling  that  person,  what  his 
employer  would  give,  and  that  he  is  to  get  it  as  cheap  as  he  can, 
which  is  implied  in  the  employment,  it  cannot  be.  supported ; 
and  Shepherd,  if  he  was  not  a  commissioner,  is  under  the  same 
circumstances,  as  agent.  As  to  the  case  of  the  commissioner, 
the  ground,  upon  which  the  assignee  and  solicitor  are  not  per- 
mitted to  purchase,  is,  that  they  are  to  collect  for  the  benefit  of 
the  general  creditors  and  the  bankrupt,  and  all  the  information, 
that  can  enable  them  to  sell  under  such  circumstances,  and  with 
such  manifestation  of  the  worth,  as  will  probably  produce  the 
highest  bidder  ;  and  the  consequence  of  permitting  them  to  bid 
would  be,  applying  that  information  to  their  own  private  benefit. 
The  question,  with  reference  to  the  commissioner,  doing  no  act 
whatsoever  but  bidding,  is,  whether  he  is  imder  the  same 
disability. 

The  old  statute  of  Henry  VIII.  t  put  the  aflfairs  of  the  bank-  [  384  ] 
rupt  under  the  Lord  Chancellor  and  other  great  officers,  without 
the  assistance  of  either  commissioners  or  assignees.  The  statute 
of  Elizabeth  I  added  commissioners  ;  and  the  bankrupt  laws  for 
some  time  did  not  suppose  the  existence  of  assignees :  but  the 
commissioners  were  to  dispose  of  the  person  and  property  of  the 
bankrupt ;  and  it  is  clear,  while  the  commissioners  stood  in  that 
character,  they  could  not  purchase.  In  a  subsequent  period  the 
commissioners  were  expressly  directed  and  compelled  to  exercise 
their  power,  by  vesting  all  the  property  in  assignees,  who  become 
the  trustees,  having  the  power  and  the  trust  to  sell ;  and  I  do 
not  find,  that  in  bringing  the  property  to  sale,  or  in  making  sale 
of  it,  the  commissioners  have  either  powers  or  duties,  subsequent 
to  those  Acts  of  Parliament.  Then  does  the  mere  circumstance, 
that  they  are  judges  in  the  affairs  of  the  bankruptcy,  operate  to 
place  them  in  a  situation,  throwing  round  them  the  disability, 
under  which  trustees  are  placed?  I  have  great  hesitation  in 
saying,  it  does.  It  is  scarcely  possible,  that  in  the  actual 
dealing  upon  a  commission  the  commissioner  should  not  have 

t  Stat.  34  &  35  Hen.  VIII.  c.  4.  J  Stat.  13  Eliz.  c.  7. 
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bekxstt,  acquired  from  actual  interposition  and  transaction  in  the  bank- 
X  parte,  ruptcy,  not  from  the  mere  circumstance  of  being  commissioner, 
what  would  occasion  disability,  particularly  in  the  country :  but 
it  would  be  very  strong  to  decide  in  a  case  of  property  of  con- 
siderable value,  without  the  possibility  of  review,  that  the  mere  cir- 
cumstance of  being  commissioner  disables  a  man  bidding  honestly. 
As  to  the  other  part  of  the  case,  laying  aside  the  character  of 
[  *385  ]  commissioner,  and  considering  the  individual  *as  a  mere  agent, 
the  principle,  that  the  solicitor  cannot  buy  is  extremely  clear. 
Perhaps  he  is,  upon  principle,  the  individual  of  all  others  dis- 
abled ;  for  as  to  the  title,  the  nature  and  value  of  the  property, 
his  duty  is  not  to  bring  it  to  sale,  until  all  information  has  been 
acquired  by  him  for  the  benefit  of  the  assignees,  under  circum- 
stances likely  to  make  it  yield  its  utmost  value.  If  he  was 
permitted  to  inform  himself  of  mines,  or  local  advantages,  with- 
out being  bound  to  communicate  them,  no  Court  could  detect  the 
withholding  that  information,  which  would  frequently  be  with- 
held. This  case  cannot  be  decided  against  the  purchaser,  unless 
upon  this  dry  ground ;  that  in  the  principle,  creating  the  dis- 
ability of  the  solicitor,  there  is  something,  that  will  reach  any 
person,  whom  he  employs  to  bid,  even  if  the  facts  demonstrate, 
that  he  does  no  more  than  say,  there  is  a  person,  who  will  give 
a  particular  sum,  with  a  direction  to  bid  to  that  sum ;  and  it  is 
implied,  that  the  person  employed  is  to  get  it  for  as  little  as  he 
can.  The  ground  is,  that,  though  in  the  particular  case  there 
may  be  the  most  satisfactory  evidence,  that  the  transaction 
amounts  to  no  more  than  that,  the  general  interests  of  justice 
require,  that  the  solicitor  is  not  to  be  permitted  to  buy  for 
himself,  or  for  another ;  as  in  several  cases  the  powers  of  the 
Court  would  not  be  equal  to  protect  it  against  deception,  from 
the  impossibility  of  knowing  the  truth  in  every  case.  That  in 
truth  is  the  principle,  on  which  courts  of  equity  have  held,  that 
trustees  shall  not  buy.  I  mention  it,  as  Lord  Bosslyn  said  more 
than  once,  that,  to  affect  the  sale,  the  trustee  must  make  an 
advantage.  That  is  not  my  opinion.f  The  principle  is  deeper : 
viz.  that,  if  a  trustee  can  buy  in  an  honest  case,  he  may  in  a 
[  *386  ]      case,  having  *that  appearance ;  but  which  from  the  infirmity,  of 

t  See  £'a;  parte  Lacey,  6  B.  B.  at  p.  10  (6  Yes.  627). 
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human  testimony  may  be  grossly  otherwise ;  and  I  cannot  other-     Benkbtt, 
wise  account  for  the  case,  where  the  trustee,  who  applied  for  a  ^**^' 

renewal  of  a  lease  for  an  infant,  which  the  lessor  refused  to 
grant,  if  the  infant  was  to  have  any  interest,  nevertheless,  did 
renew;  and  the  Court  said,  he  should  throw  back  the  lease  to  the 
lessor ;  for  in  no  case  should  he  purchase  for  his  own  benefit. 

The  point  I  wish  to  be  agitated  in  this  case  is,  1st,  regard 
being  had  to  the  nature  of  the  office  and  duty  of  commissioners, 
and,  2ndly,  to  the  principle  I  have  stated,  could  this  transaction 
stand,  if  a  bill  was  filed  ? 

The  case  stood  over,  that  farther  affidavits  might  be  made  by      -^WLi^i. 
General  Harris  and  Tappenden ;  which  were  made  accordingly : 
representing,  that  the  oflfer  of  General  Harris  was  voluntary. 

[The  case  was  then  re-argued  by  the  same  counsel. 

The  Lobd  Chancellor  (after  holding  it  to  be  clearly  settled  law 
that  neither  the  solicitor  nor  the  commissioner  could  pur- 
chase the  bankrupt's  estate  for  his  own  benefit),  continued 
as  follows :  ] 

If  then  a  commissioner  cannot  purchase  for  his  own  benefit,  [  398  ] 
upon  the  circumstances  of  this  particular  case,  and  admitting 
General  Harris  to  be  free  from  all  blame,  can  the  solicitor 
employ  the  commissioner  to  buy  for  a  person,  unknown  at  the 
time  of  the  sale :  his  name  not  declared,  until  the  sale  was  over. 
Take  it,  that  this  estate  was  properly  surveyed,  advertised,  &c. 
which  is  not  agreed ;  that  the  object  was  to  get  the  estate  back 
into  a  family,  in  which  it  had  been  formerly,  and  that  the 
bankrupt's  valuation,  at  15,550Z.,  is  under  the  real  value.  The 
habitual,  and  almost  constant  course,  is,  that  the  bankrupt  gives 
an  account  generally  of  his  affairs,  what  he  has  left,  and  all  the 
circumstances.  General  Harris  applies  to  Tappenden;  who 
appears  to  have  been  his  man  of  business.  It  is  very  probable, 
the  conversation  of  persons,  so  connected,  might  slip  into  dis- 
closures, which  the  delicacy,  resulting  from  a  sense  of  duty, 
would  not  permit.  It  is  not  necessary  to  consider  this  case,  as 
if  that  had  happened :  the  affidavits  stating,  that  no  inquiry  was 
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Bennett,  made,  or  information  given,  more  than  in  the  ordinary  case  a 
fix  parte.  jQan,  referred  to  for  particulars,  would  give.  It  must  be 
remembered,  that  General  Harris  is  to  be  considered  as  giving 
something  of  pretiuin  affectionis,  Tappenden's  idea,  when  desired 
by  General  Harris  to  bid  for  him,  was,  not  that  the  solicitor 
could  not  bid,  as  he  could  not  purchase  ;  but,  that  it  would  have 
a  tendency  to  chill  the  sale.  Lord  Kbnyon  certainly  in  Twining  v. 
Morric€\  would  not  go  the  length  I  am  going :  but  there  is 
nothing  intermediate  in  this  case,  of  a  bankrupt;  not  having 
the  means  of  interposing  himself  in  that  state,  upon  which  the 
[  •3C9  ]  Court  might  take  the  intermediate  *course,  that  was  followed  in 
that  instance :  that  is,  permit  an  action.  But,  if  I  had  decided 
that  case,  I  should  have  gone  farther  ;  if  I  had  gone  so  far.  In 
that  case  relief  was  prayed  against  Blake  on  this  ground ;  that, 
if  the  estate  was  to  be  considered  well  sold,  Blake,  who  had  very 
honestly  interposed  as  a  bidder  for  the  vendor,  had  unduly  in 
law  placed  himself  in  that  situation ;  and,  if  the  contract  bound 
the  vendor,  it  was  by  Blake's  undue  conduct ;  and  therefore  he 
ought  to  make  up  the  difference.  But  Lord  Eenyon  was  of 
opinion,  that,  Blake  having  been  the  solicitor  for  the  vendors, 
the  circumstance  of  his  bidding  had  a  necessary  tendency  to 
make  others  believe,  there  were  puffers  ;  which  had  a  necessary 
tendency  to  restrain  the  biddings:  therefore  the  sale  was  chilled; 
and  it  was  unfit  to  say,  the  vendor  should  be  bound  to  execute ; 
even  for  an  innocent  vendee.  But  the  Court  ought  first  to  have 
decided,  whether  there  could  be  puffers;  a  point  upon  which 
there  has  been  so  much  dispute.  Then  if  the  principle  be,  that 
the  solicitor  cannot  buy  for  his  own  benefit,  I  agree,  where  he 
buys  for  another,  the  temptation  to  act  wrong  is  less  :  yet,  if  he 
could  not  use  the  information  he  has  for  his  own  benefit,  it  is 
too  delicate  to  hold,  that  the  temptation  to  misuse  that  infor- 
mation for  another  person  is  so  much  weaker,  that  he  should  be 
at  liberty  to  bid  for  another  ;  and  so  he  might  bid  for  his  son, 
his  relation,  or  his  employer.  That  distinction  is  too  thin  to 
form  a  safe  rule  of  justice. 

The  particular  circumstances  of  this  case  might  raise  questions 
between  the  parties  to  the  transaction ;  upon  the  point,  whether 

t  2  Br.  C.  0.  326. 


voL.vm.]         1805.    CH.    10  VESEY,  899—401. 

in  strict  reasoning  Shepherd  was  to  be  considered  as  employed  Bexnbtt, 
by  General  Harris.  General  Harris  having  required  Tappenden  ^*  P*"^*"* 
to  employ  a  person  to  *bid  for  him,  if  Tappenden  delivered  that  [  •^^o  ] 
order  in  such  a  way,  that  the  purchase  was  made  upon  other 
terms  than  General  Harris  intended  :  if,  for  instance,  Shepherd 
had  bid  more  than  he  was  authorized,  he  must  have  kept  the 
estate  himself :  if  he  had  purchased  upon  the  terms,  directed  by 
Tappenden,  but  different  from  those  authorized  by  General 
Harris,  he  might  have  refused  ;  and  Shepherd  must  have  looked 
to  Tappenden  as  the  purchaser.  But  without  entering  into  such 
considerations,  it  is  not  necessary,  in  order  to  affect  the  sale,  to 
lay  a  ground  in  any  particular  circumstances  of  conduct,  forming 
part  of  the  case.  Upon  the  general  rule  both  the  solicitor  and 
the  commissioner  have  duties  imposed  upon  them,  that  prevent 
their  buying  for  themselves ;  and  if  that  is  the  general  rule,  it 
follows  of  necessity,  that  neither  of  them  can  be  permitted  to  buy 
for  a  third  person ;  for  the  Court  can  with  as  little  effect 
examine,  whether  that  was  done  by  making  an  undue  use  of 
the  information,  received  in  the  course  of  their  duty,  in  the* 
one  case  as  in  the  other.  No  court  of  justice  could  institute 
investigation  to  that  point  effectually  in  all  cases;  and  there- 
fore the  safest  rule  is,  that  a  transaction,  which  under  circum- 
stances should  not  be  permitted,  shall  not  take  effect,  upon 
the  general  principle;  as,  if  ever  permitted,  the  inquiry  into 
the  truth  of  the  circumstances  may  fail  in  a  great  proportion 
of  cases. 

Upon  these  principles  therefore  this  sale  cannot  stand.  With 
respect  to  the  terms,  upon  which  it  is  to  be  set  aside,  I  cannot 
order  a  reconveyance  forthwith  upon  immediate  payment  of  the 
money ;  for  it  is  the  bankrupt's  estate.  The  proper  order  will 
be,  that  the  expense  of  the  repairs  and  improvements,  that  have 
been  made,  not  only  substantial  and  lasting,  but  such  as  have  a 
tendency  to  bring  the  estate  to  a  better  sale,  shall  be  added  to 
the  purchase-money  10,070Z. ;  and  the  estate  ^shall  be  put  up  at  [  *40i  ] 
the  accumulated  sum.  On  the  other  hand,  there  must  be  an 
allowance  for  acts,  that  deteriorate  the  value  of  an  estate.  There 
must  also  be  another  term,  as  in  a  former  instance ;  that  the 
person,  who  is  to  be  delivered  from  the  situation  of  purchaser, 
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ENNKTT,    shall  be  speedily  delivered.    Therefore  the  sale  shall  take  place. 
Ex  parte.     ^  jjjg  j^Q^gy  -g  p^j^  ^  ^^^j  months :  if  not,  my  order  is  to  have 

no  effect. 


1806.  LANGSTAFFE  v.  FENWICK. 

reb.  U. 

—  FENWICK  V.  LANGSTAFFE.t 

RolU     Court.  /,^-rT  ..rv-  M^^K 

P  .  _  1  A  mortgagee  shall  not  charge  for  receiving  the  rents  personally ; 

though  he  may  have  a  receiver  at  the  expense  of  the  mortgagor. 

Liberty  was  therefore  given  to  surcharge  and  falsify  an  account 
settled,  with  that  allowance ;  acquiescence  having  no  effect ;  the  mort- 
gagee  being  the  attorney  of  the  mortgagor. 

The  bill  in  the  first  cause  prayed  a  redemption ;  that  in  the 
second  a  foreclosure.  The  mortgagee  was  the  attorney  of  the 
mortgagor ;  and  in  account  settled  between  them  had  charged 
poundage  for  having  received  the  rents;  in  which  respect  the 
account  was  impeached. 

Mr.  Bell,  for  the  plaintiff  in  the  first  cause,  as  to  that 
charge,  insisted  upon  the  general  rule,  not  to  allow  it  to  a 
mortgagee,  especially  in  the  case  of  attorney  and  client. 

Mi\  RichardB  and  Mr.  Roupell,  for  the  mortgagee,  con- 
tended, that,  admitting  the  general  rule,  it  could  not  prevent 
parties,  settling  accounts  afterwards,  making  this  allowance ; 
that  a  mortgagee  is  not  bound  to  receive  the  rents  of  the  mort- 
gagor, but  is  entitled  to  have  a  receiver  at  his  expense;  and 
observed,  that  these  rents  were  very  small,  and  the  collection 
troublesome.  The  consequence  therefore  of  an  objection  must 
have  been  the  appointment  of  a  receiver.  They  also  insisted 
upon  acquiescence ;  distinguishing  between  the  effect  of  igno- 
rance of  the  fact  and  of  the  law,  as  an  excuse  for  that. 

The  Master  of  the  Eolls  : 

Upon  a  great  deal  of  this  reasoning,  if  well  founded,  the  rule 
must  in  many  cases  operate  unjustly;  for  the  Court  does  not 

t  £yre  V.  Hughes  (1876)  2  Ch.  D.  148. 
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permit  a  man  to  get  out  of  the  rule  by  shewing,  that  he  was  in  a  Lakostafpe 

situation,  in  which  it  would  have  been  justifiable  to  have  had  a     fxnwiok. 

receiver  appointed.    He  is  not  permitted  to  shew,  that  case  did     fxnwick 

exist.    Nothing  is  considered  as  evidence,  that  the  appointment  XAKanAVFE. 

of  a  receiver  was  liecessary,  but  that  appointment  *itself ;  and      £  •406  j 

the  Court  takes  the   circumstance,  that  a    receiver  was  hot 

appointed,  as  evidence,  that  a  receiver  was  not  necessary.    As  to 

the  acquiescence,  whatever  may  be  the  effect  of  acquiescence  in 

general,  the  relation  of  these  parties  prevents  it  in  this  instance : 

the  one  an  attorney,  and  not  only  an  attorney,  but  the  attorney 

of  the  other  party.     The  former  was  acquainted  with  the  rule  of 

the  Court :  the  other  was  not.    It  was  the  duty  of  the  attorney 

to  inform  his  client,  that  he  was  not  to  allow  that  charge,  if 

another  person  had  been  the  mortgagee;  informing  him  also, 

that  the  appointment  of  a  receiver  would  be  the  consequence : 

but  that  was  for  the  consideration  of  the  client,  so  informed.    In 

this  case  that  information  was  not  given  to  the  client.     The 

mortgagee  claimed  this  allowance  as  of  right ;  not  stating  the 

objection.     The  mortgagor  allowed  it,  not  aware  of  the  objection. 

In  that  article,  therefore,  the  account  is  impeached  as  erroneous. 

I  do  not  enter  into  the  distinction  between  the  cases  of  an  article 

allowed  from  ignorance  of  the  law,  and  from  ignorance  of  the 

fact.     The  reason  of  the  admission  is  not  material.    He  has  not 

given  his  assent :  that  is,  what  the  Court  holds  a  binding  assent. 

I  do  not  mean  to  say,  generally,  that  ignorance  of  the  law  will 

open  an  account :  but,  as  between  these  parties,  standing  in  this 

relation  to  each  other,  liberty  must  be  given  to  surcharge  and 

falsify. 
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1804.  EUSHFORTH,   Ex  PARXE.t 

March  15, 16.  (10  Vesey,  409—423.) 

Surety  by  bond  for  advanoea  generally,  but  under  a  limited  penalty, 
not  liable  beyond  that  amount :  and,  paying  that  sum,  is  entitled  to  a 
Eldok  L  C  proportion  of  the  diyidends  on  the  proof  by  the  creditor  to  a  greater 

amount  under  the  bankruptcy  of  the  principal  debtor. 
I  ^^  J  Rule,  that  a  man,  engaged  for  the  whole  debt,  and  paying  only  part, 

has  no  equity  to  stand  in  the  place  of  the  person  paid. 

Benjamin  and  William  Rushforth,  carrying  on  business  in 
partnership,  as  merchants,  having  a  banking  account  with 
Seaton  &  Go.  bankers  at  Huddersfield  in  Yorkshire,  applied  to 
their  brother  Richard  Rushforth,  the  petitioner,  to  join  them  in 
a  bond  to  indemnify  the  bankers  against  their  advances ; 
engaging  to  deposit  with  the  petitioner  the  title-deeds  of  a  real 
estate  and  a  lease  of  other  premises,  and  to  make  a  regular 
mortgage  of  the  real  estate,  as  a  security  to  the  petitioner,  and 
as  an  inducement  to  him  to  become  surety  for  them.  Accord- 
ingly a  joint  and  several  bond,  dated  the  7th  of  June,  1800,  was 
executed  by  the  three  Rushforths  to  Seaton  &  Co.  in  the  penal 
sum  of  10,000Z. ;  with  condition  to  be  void,  if  they  or  any  of 
them,  their  or  any  of  their  heirs,  executors,  or  administrators, 
should  from  time  to  time  and  at  all  times,  thereafter  within  the 
space  of  two  calendar  months  next  after  notice  in  writing,  pay 
Seaton  &  Go.  their  heirs,  executors,  &c.  all  and  every  such  sum 
and  sums  of  money,  which  shall  and  may  at  any  time  or  times 
hereafter  ^be  paid  or  advanced  by  Seaton  &  Co.  on  account  of 
Benjamin  and  William  Rushforth,  by  payment  or  discounting  of 
drafts,  bills,  &c. ;  with  interest  and  commission. 

By  indentures  of  mortgage,  dated  the  Srd  and  4th  of 
November,  1800,  in  order  to  indenmify  the  petitioner  against 
that  bond  Benjamin  and  William  Rushforth  conveyed  an  estate, 
called  Marshall  Hall,  to  the  use  of  Richard  Rushforth,  and  his 
heirs;  subject  to  a  proviso  for  redemption,  if  Benjamin  and 
William  Rushforth,  or  either  of  them,  &c.  should  within  two 
calendar  months  after  the  notice  in  writing,  &c.  upon  them  and 
the  petitioner,  or  after  notice  in  writing  by  the  petitioner  upon 

t  Oray  v.  Stckham  (1872)  L.  E.  7  CL  680,  42  L.  J.  Ch.  127,  27  L.  T.  N.  S.  290. 
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Benjamin  and  William  Boshforth,  pay  Seaton  &  Go.  all  such  Bushfobtr, 
sum  and  sums,  which  are  or  shaU  be  advanced  by  them  on  =•-  ^^ 
account  of  Benjamin  and  William  Bushforth,  by  payment  or 
discoonting  of  drafts,  bills,  &c. ;  and  if  Benjamin  and  William 
Boshforth,  their  heirs,  executors,  &c.  shall  indemnify  Bichard 
Bushforth,  and  his  heirs,  executors,  &c.  against  the  said  bond, 
&c.  and  all  actions,  suits,  losses,  &c.  by  reason  of  his  having 
executed  the  said  bond ;  and  it  was  provided,  that,  in  case  the 
petitioners  should  be  called  upon,  or  be  damnified,  it  should  be 
lawful  for  him  to  enter  upon  and  sell  the  premises ;  and  that  out 
of  the  purchase-money  he  should  first  pay  the  expenses ;  next 
discharge  all  such  sums  as  should  be  due  by  Benjamin  and 
William  Bushforth  to  Seaton  &  Go.  in  respect  of  the  bond  ;  and 
next  indemnify  himself  against  the  bond ;  and  pay  the  remainder 
to  Benjamin  and  William  Bushforth,  their  executors,  &c. 

On  the  16th  of  June,  1803,  a  notice  according  to  the  bond  was 
served  by  Seaton  &  Go.  upon  the  petitioner,  to  pay  them  all 
such  sums  as  Benjamin  and  William  Bushforth  *were  indebted  [  **ii  ] 
to  the  obligees  on  their  banking  account;  upon  which  the 
petitioner  served  a  similar  notice  on  Benjamin  and  William 
Bushforth.  On  the  23fd  of  June  a  commission  of  bankruptcy 
issued  against  Benjamin  and  William  Bushforth.  Seaton  &  Go. 
proved  under  the  commission  a  debt  of  20,000Z.  upon  the  balance 
of  their  banking  account.  After  that  proof  they  called  upon  the 
petitioner  to  pay  10,000i.  under  the  bond,  as  surety.  Having 
paid  4,270Z.  in  part,  he  presented  the  petition;  praying,  that 
the  freehold  and  leasehold  estates  may  be  sold ;  and  the  money 
produced  by  the  sale  may  be  applied,  after  paying  his  costs  and 
charges,  in  discharge  of  the  bond ;  and,  if  the  petitioner  before 
such  sale  should  pay  the  said  10,000{.  to  Seaton  &  Go.,  then 
that  the  purchase-money  may  be  paid  to  him,  in  satisfaction  of 
the  said  10,0002.  so  far  as  it  will  extend ;  and  that  upon  his 
paying  1Q,000Z.  to  Seaton  &  Go.  they  may  be  ordered  to  assign 
to  him  the  benefit  of  the  dividends  on  the  sum  of  10,000Z.  or 
so  much  of  such  dividends  as  would  remain  after  satisfying 
Seaton  &  Go.  the  proportion  they  would  be  entitled  to  out  of 
such  dividends  upon  the  residue  of  their  debt,  if  10,000Z.,  part 
of  their  said  debt,  were  expunged  from  the  proceedings;  and 
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BusHFOBTH,  that  if  the  money  arising  from  the  sale  should  not  be  sufficient 
X  parte,  j^  discharge  such  costs  and  charges  and  the  said  10,000Z.,  then, 
that  the  petitioner  may  either  be  permitted  to  stand  in  the  place 
of  Seaton  &  Co.,  for  so  much  of  the  said  10,0002.,  part  of  the 
said  proof  made  by  them  under  the  commission,  as  the  produce 
arising  from  such  sale  should  be  deficient  to  satisfy,  subject  to 
the  right  of  Seaton  &  Co.  to  receive  out  of  such  dividends  their 
proportion  on  the  residue  of  their  debt,  as  if  such  10,0001.  had 
been  expunged ;  or,  that  the  petitioner  may  be  permitted  in  his 
own  name  by  virtue  of  the  covenants  in  the  mortgage  deed  to 
[  •412  ]  prove  so  much  of  the  *said  10,000i.,  as  the  produce  arising  from 
the  said  sale  should  be  deficient  to  satisfy. 

[Mr,  Mansfield,  Mr,  Roviilly,  and  Mr,  Cooke,  in  support  of 
the  petition  cited  the  cases  upon  this  point  referred  to  in  Cooke's 
Bankruptcy  Law.     They  also  cited  Ex  parte  Turner. \] 

L  416  J  The  Solicitor-General,  for  Seaton  &  Co. : 

This  case  is  distinct  from  any,  that  have  been  mentioned ; 
being  the  case  of  principal  and  surety.  The  debt,  due  by  this 
bond,  is  one  debt,  that  cannot  be  separated ;  as  a  party,  liable 
under  a  particular  bill,  may  separate  his  liability;  having  no 
connection  with  the  bankrupt  or  the  creditor  but  by  that  bill. 
The  petitioner  proposes  to  pay  a  part  of  the  debt ;  which  cannot 
be  distinguished  from  the  rest ;  and  he  is  liable  for  the  whole. 
Though  the  penalty  of  the  bond  is  only  10,OOOZ.,  the  object  of 
the  petitioner's  security  was  to  make  him  liable  to  the  whole 
balance.  In  the  case  of  the  bill  the  party  is  liable  only  upon 
that  particular  bill,  in  that  particular  transaction:  but  these 
creditors,  having  proved  the  whole  debt,  are  entitled  to  a  dividend 
upon  the  whole ;  and  having  received  that  may  go  against  the 
surety,  if  necessary.  Where  the  whole  debt  is  paid  by  the  surety, 
the  principle  is  intelligible :  but,  where  he  pays  only  part,  the 
effect  is  to  take  away  the  double  security. 

The  Lord  Chancellor  : 
I  have  had  great  doubt  upon  this  case.    It  is  clear,  where  a 

t  3  E.  E.  90  (3  Vee.  243). 
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person  has  a  demand  upon  a  bill  or  bond  against  several  persons,  Bushpobth, 
and  no  part  of  that  demand  has  been  paid  before  the  bankruptcy  ^  ^ 
by  any  of  them,  he  *may  prove  against  each ;  and  the  circom-  [  *^17  ] 
stance,  that  one  is  a  surety,  the  other  the  principal,  or  a  co- 
surety, as  between  themselves,  does  not  give  a  right  to  stop  the 
holder,  receiving  dividends,  until  he  has  received  208.  in  the 
pound.  That  is  well  settled  in  Ex  parte  Mar8hall,\  and  Ex  parte 
Wildman ;  t  and  it  applies  to  joint  and  several  demands,  either 
by  bill  or  bond.  In  Ex  parte  Marshall  it  happened,  that  the 
person  was  acceptor  without  effects ;  therefore,  for  the  accommo- 
dation of  the  drawer ;  and,  being  so,  if  he  had  paid  the  bill  in 
full,  he  had  a  right  to  insist,  that  they  should  hold  the  proof  for 
his  benefit.  If  the  security  carries  interest,  is  that  equity  to  be 
extended  to  the  prejudice  of  the  creditor's  claim  of  interest? 
In  the  case  of  Cox  and  Jameson^  the  money,  paid  by  Cox*s 
assignees,  was  paid  and  advanced  for  Jameson,  and  the  bond- 
holders insisted.  Cox's  assignees  should  not  prove  against 
Jameson's  estate;  for  though  it  was  true,  the  bond-holders 
could  only  prove  the  residue  of  the  debt,  yet  Cox's  estate  was 
also  debtor  to  them  for  that  residue ;  and  Cox's  assignees  should 
not  draw,  in  respect  of  what  they  paid  before  the  bankruptcy, 
out  of  a  fund,  also  liable  with  them  to  the  residue  of  that  debt. 
Suppose,  there  had  been  no  one  else  to  prove;  that  Cox's 
assignees  had  paid  5,000Z. ;  and  that  was  one  half  of  the  debt : 
it  is  singular ;  but  Lord  Thurlow's  opinion  was,  that,  if  there 
was  no  one  to  enter  into  competition  but  those  two  parties.  Cox's 
assignees  should  take  out  of  the  estate  of  Jameson  2,500Z.,  for 
instance;  the  bond-holders  taking  the  other  2,500Z.:  the  sum 
taken  by  Cox's  assignees  to  be  divided  among  all  his  creditors. 
The  consequence  would  be,  that  he,  a  co-obligor  with  Jameson, 
would  take  one-half  of  what  was  in  the  hands  of  Jameson.  That 
does  not  appear  very  equitable :  but  Lord  Thurlow,  regarding 
the  rule  of  law,  thought,  it  would  create  too  much  nicety,  if, 
because  so  strong  a  case  as  that  might  be  *put,  he  was  to  run  [  *418  } 
through  all  the  minutia  of  all  these  cross  and  subtle  equities. 

t  1  Atk.  129.  Wood,  before  Lord  Thurlow  on  the 

X  1  Atk.  109.  12th  December,  1791.    See  post,  p. 

§  Elsewhere  referred  to  as  J^x  parte     352. — 0.  A.  8. 
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BusHFOBTB,  Lord  B0B8LYN,  in  Ex  parte  Turner ^i  laid  down  a  different  rtde : 
Ex  parte.  ^  ^g^g^  certainly  constituted  of  different  circumstances :  the 
former  being  one  bond,  covering  the  in^hole  debt ;  and  yet  the 
relief  was  refused  to  the  creditor :  the  latter  case  furnishing  more 
objection  to  such  relief :  the  demand  being  upon  a  great  variety 
of  securities,  upon  which  a  great  number  of  persons  were 
answerable,  getting  into  the  hands  of  the  creditor,  as  security  for 
a  cash  balance.  The  first  question  does  not  seem  clearly 
decided,  whether  the  petitioner  could  under  the  circumstances  be 
entitled  to  stand  in  the  place  of  the  creditor  at  all :  the  purpose 
of  the  deposit  not  being  fully  answered.  Lord  Bosslyn  however 
thought  the  petitioner  entitled  to  some  benefit ;  and  then  came 
the  question,  in  what  shape  ?  If  that  case  is  rightly  determined, 
it  leads  to  extreme  nicety :  the  proof  being  considered  both  as 
expunged,  and  as  not  expunged ;  and,  to  ascertain  that  equity,  an 
account  must  in  every  case  be  taken,  what  is  the  amount  of  the 
debts  at  the  time ;  what  is  to  be  the  proportion  of  the  dividend, 
if  that  arrangement  is  to  be  made ;  and  what,  if  it  is  not  to  be 
made.  I  am  therefore  not  without  hesitation,  whether  I  ought 
to  follow  that  order. 

The  present  case  is  not  in  circumstances  like  any  other ;  and 
no  cases  in  point  have  been  cited.  In  the  case  of  all  mortgages, 
whether  of  real  or  personal  estate,  the  ground,  upon  which  the 
[  *4i9  ]  proof  is  reduced  in  *the  first  instance,  is,  that  the  creditor  has 
got  part  of  the  bankrupt's  estate ;  and  Mr.  Cooke,  in  his  last 
edition  t  admits,  that  if  bills  and  securities,  not  indorsed  by  the 
bankrupt,  are  deposited  with  the  creditor,  ultimately  the  same 
arrangement  is  made,  as  if  the  value  could  be  ascertained  at  the 
time  of  the  proof.  Then  does  the  indorsement  of  the  paper 
make  a  substantial  difference  ?  If  the  question  is  put,  uncon- 
nected with  the  fact  of  indorsement,  and  the  demand  upon  one 
paper,  the  old  rule  applies.  But,  where  the  debtor  indorses 
paper  of  less  value,  meaning  to  make  it  a  security  for  a  debt,  I 
doubt,  whether  the  indorsement  means  more  than  to  enable  the 
party  to  operate  a  farther  benefit,  than  if  the  debtor  had  not 
indorsed  it;  and,  I  doubt,  whether  the  case.  Ex  parte  Wallace,^ 

t  3  R.  E.  90.  §  Cited  in  Cooke's  Bankcy.  Law. 

X  1  Cooke's  Bank.  Law,  8th  ed.  146. 
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goes  farther  than  that.  It  has  beep  said,  there  is  no  difference,  Rushfobth, 
whether  it  was  the  bankrupt's  paper,  or  accommodation  paper.  ^^  ^^^' 
I  doubt  that,  for  this  reason.  If  it  was  accommodation  paper, 
the  proof  could  not  be  expunged ;  for  the  man,  who  pays  it,  pays 
for  the  use  of  the  bankrupt  after  the  bankruptcy,  and  is  in  truth 
a  surety  for  the  bankrupt ;  and  would  have  a  right  to  insist, 
that  the  proof  should  be  held  for  his  benefit.  But  under  the 
circumstances  of  Ex  parte  WaUaee  he  could  not  insist  upon  that; 
for  the  assignees  would  have  a  right  to  say,  as  between  them 
and  him,  there  ought  to  be  no  proof ;  and  then  it  would  be  only 
a  question  of  expunging ;  and  in  all  the  cases  of  a  single  paper 
the  right  to  expunge  turns  upon  the  point,  whether  the  bank- 
rupt's estate  has  got  home  to  the  creditor. 

This  is  not  the  case  of  a  deposit  of  the  bankrupt's  property, 
nor  a  security  upon  the  bankrupt's  property,  nor  a  pure  debt  of 
10,O0OZ.,  unconnected  with  any  thing  else.  But  a  third  person 
enters  into  a  bond  under  the  *penalty  of  10,000Z. ;  with  a  con-  .[  •42o  ] 
dition  for  payment  to  other  persons  of  bills,  notes,  &c.  without 
limit  as  to  the  amount :  but  the  extent  of  the  demand  as  to  that 
I)er8on  being  limited  to  10,0002.  the  question  upon  that  is, 
whether  he  shall  say,  not,  that  he  will  have  the  benefit  of  his 
mortgage,  or  do  any  other  acts,  but,  that  he  has  in  equity  a 
right  to  make  the  obligees  trustees  for  him  of  certain  securities  ; 
all  of  which  were,  as  between  them,  intended  to  be  paid  by  other 
persons ;  and  he  was,  as  between  them,  not  to  pay  more  than 
10,0002.  The  rule  certainly  has  been,  that,  where  a  man, 
engaged  for  the  whole  of  a  debt,  pays  only  a  part,  he  has  no 
equity  to  stand  in  the  place  of  the  person  paid.  That  brings  it 
to  the  question,  what  is  this  engagement,  whether  for  the  whole 
or  a  part  ? 

Another  petition  was  afterwards  presented  by  the  same 
petitioner ;  stating  a  sale  of  the  freehold  and  leasehold  estates 
under  an  order,  made  on  the  17th  of  April,  1804;  that  the 
petitioner  was  the  purchaser  of  them,  in  two  lots,  for  the  sums  of 
2,100/.  and  5102.;  and,  these  sums  not  being  sufficient  to 
inden^nify  Uim,  praying  a  conveyance ;  and  that  upon  his 
paying    10,0002.  to  Beaton  &  Co.  they  may  be    ordered   to 
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BnsRroBTH,  assign  to  him  the  benefit  of  the  dividends,  &c.  as  in  the  former 
^^"""^     petition. 

The  petitions  stood  for  judgment.! 

1805.        The  Lobd  Chancellob  : 

If  the  question  had  rested  upon  the  bond  given  by  the  three 

I  *42i  ]  Bushforths,  one  of  them  being  a  surety,  and  *the  debt  under 
10,000Z.  he  would  have  had  a  right  to  stand  in  the  place  of  the 
principal  creditor,  and  to  have  the  other  securities  made  over  to 
him.  The  instrument  upon  the  face  of  it  is  an  agreement  to 
advance  all  such  sums  of  money  as  the  two  Bushforths,  the 
bankrupts,  should  draw  for ;  and  the  bond  is  for  10,000Z.  The 
bankrupts  conveyed  to  the  surety  a  real  estate,  by  way  of  mort- 
gage, and  also  gave  him  an  equitable  mortgage  of  other  property, 
upon  the  same  trusts,  subject  to  a  proviso  for  redemption,  and  a 
power  to  Bichard  Bushforth,  the  surety,  if  he  should  be  called 
upon,  to  enter  and  sell ;  and  he  is  expressly  made  a  trustee  of 
the  produce  of  the  sale  in  the  first  place  for  the  persons*  who 
are  the  obligees  in  the  bond.  The  bankers  could  have .  called 
upon  him  to  sell  the  estate,  and  to  apply  the  produce  in  discharge 
of  the  debt  due  to  them,  before  any  application  for  his  own 
indemnity.  A  written  notice  was  given  by  the  bankers  to  the 
surety ;  and  it  appears,  they  had  swelled  the  debt  to  20,000/. 
He  gave  similar  notice  to  the  bankrupts,  and  the  commission 
afterwards  issued.  The  consequence  is,  that  to  the  extent,  in 
which  he  had  not  paid  previously  to  the  bankruptcy,  he  could 
work  out  satisfaction  only  by  standing  in  the  place  of  the 
principal  creditor.  Proof  was  made  by  the  bankers  to  the 
extent  of  20,000/. ;  and  they  called  upon  the  surety  to  pay 
10,000/.  He  did  pay  above  4,000/. ;  and  was  willing  to  pay  the 
residue  upon  having  an  assignment  to  him  of  the  benefit  of  the 
proof,  made  by  the  principal  creditor.  The  question  as  to  the 
leasehold  estate  is  no  more  than,  whether  he  had  an  equitable 
lien.  Upon  the  part  of  the  petitioner  it  was  contended,  that  he 
states  nothing  more  than  the  common  equity  of  a  surety ;  and  it 
is  clear,  that  if  the  debt  had  been  only  10,000/.,  this  equity 

t  The  judgment  ex  rdaiione. 
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would  have  resulted ;  and  he  could  have  compelled  the  bankers  ErsiiFORTu, 

to  prove  for  his  benefit,  and  make  over  their  *securitie8.    A     ^*  ^^^' 

surety  is  entitled  to  all  the  securities  the  principal  has.    But  it      ^  ^^^^  ^ 

is  said,  here  the  debt  is  20,000Z. ;  and  they  are  entitled  to  hold 

the  whole  proof  against  the  surety ;  and  the  assignees,  on  the 

oth^  hand,  contend,  that,  when  they  have  received  10,000Z.  that 

ought  to  be  struck  off  from  their  proof.    With  reference  to  that, 

the  question  comes  round  to  this ;  whether,  according  to  the  true 

nature  of  such  an  engagement  between  all  the  parties  in  this 

bond  and  mortgage,  it  was  competent  to  these  bankers  to  go  on 

without  giving  notice  to  the  surety ;  for  this  is  a  case  in  which 

they  contracted  to  give  him  notice  before  forfeiture  of  the  bond ; 

whether  they  were  at  liberty  to  swell  the  demand  to  his  prejudice 

beyond  the  sum  of  10,000{.    The  agreement  was  to  advance  all 

such  sums  as  should  be  required :  but  it  is  limited  by  an  express 

contract  for  an  obligation  to  secure  all  those  sums;  and  the 

question  is,  whether  that  limitation  in  the  extent  of  the  obligation 

is  not  a  sufficient  ground  for  the  inference,  that  those  sums  were 

not  to  be  extended  beyond  10,0002.,  to  the  destruction  of  every 

right  of  the  surety.    Take  the  case  of  two  sureties,  each  for  the 

separate  sum  of  10,000L :  each,  paying  the  principal  creditor, 

would  be  entitled  to  stand  in  his  place  for  the  sum  paid.    It 

would  be  very  strong  to  hold,  that,  as  they  have  taken  but  one 

surety,  he  shall  be  in  a  worse  situation.    I  think,  the  bankers 

are  not  entitled  in  equity  to  say,  as  against  the  surety,  that  their 

demand  is  more  than  10,'OOOZ.  the  amount  of  the  bond  he  has 

given ;  upon  which  he  would  be  primd  facie  entitled  to  stand  in 

their  place :  as  to  the  residue  of  their  debt,  they  ought  to  be 

considered,  if  I  may  so  express  it,  as  their  own  insurers.    He  is 

entitled  to  stand  in  their  place ;  but  not  for  the  whole  sum  of 

10,0002. ;  for  the  money  produced  by  the  sale  of  the  estate  must 

be  considered  as  received  by  the  bankers.    He  will,  *  therefore,      [  *^2s  ] 

be  entitled  to  stand  in  their  place  for  the  difference. 

As  this  is  perfectly  a  new  case,  I  make  the  order,  with  liberty 
to  file  a  bill. 

The  order  was  made  with  the  qualification  in  Ex  parte  Turner.  \ 

t  3  B.  B.  90. 
B.B. — ^voL.  vni.  c 
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1805.  EANDALL  v.   ERRIKGTOKt 

Feh.lo.ie,  (10  Ve8ey,  423-429.) 

Purchase  by  trustees  of  the  trust  property  set  aside ;  not  being  within 
Bolh  Court.  ^j^g  exception  to  the  rule  :  viz.,  full  information  to  the  ceahii  que  trust; 

Grant,  M.R.  ^j^^  j^q  advantage  taken  by  the  trustee  of  his  situation  to  produce  a 

[  423  ]  beneficial  bargain  to  himself. 

Trust,  upon  a  re-sale,  as  to  the  price  received.  Considerable  lengtb 
of  time  before  the ] bill  had  no  effect;  as  it  did  not  distinctly  appear, 
that  the  cestui  que  trust  knew,  the  purchase  was  made  on  account 
of  the  trustees. 

Adam  Wilkinson,  seised  of  freehold  and  copyhold  estates  of 
inheritance,  in  the  county  of  Northumberland,  subject  to  a 
mortgage  to  Henry  Errington,  and  possessed  of  leasehold  estate, 
and  also  of  several  shares  of  lead  mines  in  that  and  other 
counties,  in  June,  1779,  conveyed,  and  assigned  all  the  said 
estates,  and  all  his  personal  estate,  to  Henry  Errington  and 
James  Liddle,  in  trust  to  sell,  and  pay  the  mortgage,  ^bnd  all 
other  debts ;  and  as  to  the  residue  in  trust  for  Wilkinson,  his 
executors,  &c. 

Errington  and  Liddle  took  possession  under  the  trust-deeds. 
Wilkinson  died  in  1790,  intestate.  Errington  took  out  adminis- 
tration to  him  ;  and  survived  his  co-trustee. 

The  bill  was  filed  in  1801,  by  the  next  of  kin  of  Wilkinson, 
among  other  objects,  for  an  account  of  the  trust-property  against 
Errington  and  the  executor  of  Liddle  ;  and  particularly,  that  the 
sale  of  the  Cherry- Tree-Hill  estate  to  Errington  and  Liddle,  and 
of  the  shares  of  the  lead  mines  to  the  defendant  Bobert  Hodgson, 
may  be  set  aside ;  and,  if  the  sale  of  part  of  the  lead-mine  shares 
to  the  defendant  Dodd  was  without  notice,  that  an  account  may 
[  *424  ]  be  taken  of  the  ^difference  between  the  real  value  and  the  price 
that  was  given ;  to  be  paid  by  Errington  and  the  executors  of 
Liddle. 

The  answers  stated,  that  in  July,  1780,  Hodgson  purchased 
the  estate,  called  Cherry-Tree-Hill,  in  trust  for  Errington  and 
Liddle ;  which  purchase  was  made,  in  order  to  procure  a  con- 
venient residence  for  Wilkinson,  rent  free,  but  which  he  after- 
wards refused  to  accept,  at  the  price  of  500L    They  also  stated, 

t  Brown  v.  McClintock  (1873)  L.  E.  6  H.  L.  456. 
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that  the  shares  of  the  mines  were  in  July,  1779,  purchased  by  Bakdau. 
Hodgson,  in  trust  for  Liddle,  at  the  sum  of  5002.  The  defend*  ersikotox. 
ants  denied  all  fraud ;  and  insisted,  that  the  prices  paid  were 
as  much  as  could  be  got.  They  relied  on  the  length  of  time ; 
and  stated,  that  Wilkinson  was  perfectly  satisfied  with  the  sale ; 
and  joined  in  the  assignment  to  Hodgson  of  the  shares  of  the 
lead  mines.  The  sales  were  by  auction ;  and  there  was  con- 
tradictory evidence  as  to  the  value. 

Mr.  Alexander  and  Mr.  Raynsford,  for  the  plaintiffs : 

These  purchases  of  the  trust-property  by  the  trustees  for  their 
own  benefit  cannot  stand.  The  cestui  que  trust  had  no  control 
over  or  management  of  the  sale.  The  whole  was  under  the 
direction  of  the  trustees  and  their  agents.  In  the  sale  to 
Hodgson,  in  trust  for  Liddle,  the  vendor  was  imposed  upon ; 
being  led  to  think,  Hodgson  was  bidding  for  himself.  That  sale 
also  was  made  in  a  very  improvident  mode :  these  separate 
shares  of  mines  having  been  put  all  up  in  one  lot.  The  cestui 
que  trust  may  waive  the  relief  he  might  be  entitled  to  against  the 
X)erson,  to  whom  the  trustee  sells ;  and,  not  disputing  that  sale, 
may  make  the  trustee  account  for  the  price;  as  in  Fox  v. 
Ma4rkreth.\  It  is  represented,  *that  Wilkinson  was  satisfied  with  [  •425  ] 
the  sale :  but  that  circumstance  would  not  take  the  case  out  of 
the  rule,  that  a  trustee  shall  not  unite  in  himself  the  isharacter 
of  seller  and  buyer.  It  does  not  appear,  except  by  one  witness, 
swearing  at  a  great  distance  of  time  to  a  loose  conversation,  that 
Wilkinson  ever  was  acquainted  with  the  fact.  The  circumstance, 
that  he  joined  in  the  conveyance,  cannot  make  a  difference.  In 
Crowe  V.  Ballardfl  and  many  other  cases,  it  is  laid  down,  that  a 
person  in  such  a  situation,  an  oppressed  man,  in  the  hands  of 
these  persons,  cannot  confirm  the  transaction.  The  whole  effect 
of  their  representation  is,  that  he  was  present  when  some  of 
these  estates  were  put  up  to  sale.  As  to  the  objection  from  the 
length  of  time,  before  the  bill  was  filed,  this  is  a  general  and 
continuing  trust ;  and  was  not  executed  even  at  the  time  the 
bill  was  filed.  They  were  making  sale  from  time  to  time,  and 
paying  debts;  and  in  1800  a  considerable  part  of  the  estates  was 

t  2  B-  B.  55  (2  CJox,  320).     J  1  E.  B.  122  (1  Ves.  J.  215) ;  3  Br.  0.  C.  117. 
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bakdall  diBposed  of.  No  account  was  given.  The  cestui  que  trust  was 
Ebbikgton.  not  bound  to  apply  upon  any  part  of  the  traneaction  :  the  whole 
trust  not  being  concluded.  It  is  not  like  a  single  transaction. 
Two  of  the  persons,  now  interested  as  representatives,  are 
married  women ;  and  all  are  in  low  circumstances,  ignorant  of 
their  rights  and  of  Wilkinson's  affairs. 

Mr,  Romilly,  Mr.  Hollist,  Mr.  Trower,  and  Mr.  Bell,  for  the 
defendants : 

Admitting  the  propriety  of  carrying  the  rule  to  the  extent,  to 
which  it  has  been  carried  in  the  late  cases,  which  are  all  referred 
to  in  Coles  v.  Trecothick,^  certainly  farther  than  it  went 
formerly,  there  is  no  rule,  that  a  trustee  shall  not  buy  from  the 
cesttii  que  trust. 

[  426  ]  (The  Master  of  the  Bolls  :  Clearly  there  is  no  such  rule  as 

that.    The  rule  is,  that  a  trustee  shall  not  buy  from  himself.) 

For  the  Defendants : 

Wilkinson  himself  was  a  party  to  the  conveyance ;  and,  as  far  ^ 
as  he  could,  sanctioned  it.  He  was  well  acquainted  with  the 
mining  business.  This  is  an  attempt  to  set  aside  these  sales 
after  acquiescence  for  eleven  years  by  him,  and  for  eleven  years 
more,  since  his  death,  by  these  plaintiffs.  At  such  a  distance  of 
time  fraud  cannot  be  presumed ;  and  there  is  no  evidence  of  it. 
The  sales  having  been  made  by  auction,  inadequacy  of  value 
would  have  been  no  ground;  even  if  the  bill  had  been  filed 
immediately ;  according  to  White  v.  Damon. I  Upon  the  rule  of 
limitation,  adopted  in  equity,  by  analogy  to  the  Statute  of 
Limitations,  according  to  Lord  Delorainev.  Brown, ^  and  Smith  v. 
Clay,  II  no  rehef  can  be  given. 

1805.        The  Master  of  the  Bolls: 

1_L  '  As  to  the  sale  to  Errington  of  the  Cherry-Tree-Hill  estate,  it 

does  not  distinctly  appear,  how  he  individually  became  the 

t  7  R.  E.  167  (9  Vee.  234).    Soe         §  3  Br.  C.  C.  633. 
also  Ex  parte  Bennett,  ante,  p.  1.  ||  3  Br.  C.  C.  639,  n. 

J  6  B.  B.  71  (7  Vee.  30). 
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purchaser.  The  representation  by  the  answer  is,  that  it  was  baxdali. 
purchased  by  the  two  trustees  with  the  particular  intention  to  beeinqtox. 
let  Wilkinson  himself  have  it  for  a  residence.  That  intention 
failed;  Wilkinson  refusing  to  take  it  for  that  purpose.  It  is 
clearly  then  the  case  of  a  purchase  by  a  trustee ;  and  upon  the 
ordinary  *rule  it  cannot  stand ;  admitting,  that  a  trustee  may  C  *^27  ] 
X)urchase  from  the  cestui  que  trust,  under  the  limitations,  and 
with  the  restrictions  laid  down  by  the  Lord  Chancellor  in 
Coles  V.  Trecothick ;  provided  it  is  distinctly  and  fully  understood 
by  the  cestui  que  trusty  that  he  is  selling  to  the  trustee,  and  the 
trustee  takes  no  advantage  of  his  situation,  to  produce  a 
beneficial  bargain  to  himself.  But  the  length  of  time,  that  has 
elapsed,  is  objected.  Acquiescence  may  have  the  same  effect  as 
original  agreement ;  and  may  bar  such  a  remedy  as  this.  But 
the  question  as  to  acquiescence  cannot  arise,  until  it  is  previously 
ascertained,  that  the  cestui  que  trust  knew  his  trustee  had  become 
the  purchaser ;  for,  while  the  cestui  que  trust  continued  ignorant 
of  that  fact,  there  was  no  laches  in  not  quarrelling  with  the  sale 
upon  that  special  ground.  It  does  not  appear  to  me  distinctly 
ascertained,  that  Wilkinson,  or  these  plaintiffs  down  to  a  recent 
period,  knew,  that  Errington  had  become  the  purchaser.  If  the 
purchase  was  made  with  Wilkinson's  privity  for  the  purpose, 
stated  in  the  answer,  of  his  residence,  when  that  purpose  failed, 
the  conclusion  is,  that  it  remained  in  effect  unpurchased,  a  part 
of  the  trust-property  :  the  object,  for  which  it  was  taken  out  of 
the  mass  of  the  trust-property,  not  being  accomplished.  Upon 
the  part  of  Errington,  therefore,  distinct  and  explicit  information 
was  necessary,  that,  the  original  purpose  having  failed,  he  had 
taken  the  estate  to  himself,  and  meant'  to  keep  it  at  that  price. 
I  do  not  say,  knowledge  may  not  be  inferred  from  circumstances : 
but  there  are  no  circumstances  creating  that  inference  in  this 
case.  The  possession  was  ambiguous.  The  trust  was  not  com- 
pletely executed.  Fart  of  the  estates  remained  unsold  till  1800. 
The  trustee  was  in  possession  of  those  estates  as  trustee.  If  the 
purpose,  for  which  the  purchase  was  made,  failed,  non  constat, 
that  Wilkinson  might  not  suppose,  that  estate  was  *in  the  [*42S] 
possession  of  the  trustee  for  the  purpose  of  the  trust:  as  the 
other  property  was.    At  all  events,  to  fix  acquiescence  upon  a 


22  1805.    CH.    10  VESET,  428—429.  [r.r. 

kandall     party,  it  should  unequivocally  appear,  that  he  knew  the  fact 

Kbrington.   upon  which  the  supposed  acquiescence  is  founded,  and  to  which 

it  refers.      In  this    case  there  is  no   such  distinct,  expUcit^ 

evidence ;    and  therefore  upon  the  common  principle,  being  a 

purchase  by  the  trustee,  it  cannot  stand. 

The  case  as  to  Liddle  turns  upon  the  same  principle.  A  con- 
siderable length  of  time  has  elapsed;  and  it  is  with  great 
reluctance  that  the  Court  unravels  matters  at  a  great  distance  of 
time ;  when  the  circumstances  may  have  undergone  considerable 
alteration ;  and  it  is  possible,  that,  if  the  transaction  had  been 
questioned  recently,  the  party  would  have  conceived,  that  he  had 
very  little  interest  in  disputing  what  was  done.  But  upon  the 
sale  of  the  lead  mines  there  is  no  evidence  whatsoever,  that 
Wilkinson  knew,  Liddle  had  become  the  purchaser.  It  is  said, 
Wilkinson  was  satisfied  with  the  sale  to  Hodgson  ;  for  he  joined 
in  the  convevance.  That  is  evidence,  that  he  was  not  then  dis- 
satisfied  with  the  price.  But  the  question  never  is,  whether  the 
sale  was  at  a  fair  price  or  not.  The  trustee  cannot  protect  him- 
self from  the  effect  of  the  rule  by  saying,  **  You  have  got  as  good 
a  price  as  you  could  have  got  from  any  other  person."  The 
cestui  que  trust  has  a  right  to  say,  "  I  will  try,  whether  it  will  sell 
better  ;  "  and  he  has  a  right  to  whatever  profit  or  advantage  the 
trustee  has  made  by  the  purchase.  Nothing  more  results  from 
the  circumstance,  that  Wilkinson  joined  in  the  conveyance,  than 
that,  as  a  sale  to  Hodgson,  he  was  satisfied,  and  willing  to 
confirm  it.  But  he  did  not  know  it  was  a  sale  to  Liddle.  The 
[  •A2i>  ]  only  evidence  of  that  is  an  ambiguous  expression  in  *the 
executor's  answer,  that  Wilkinson  knew  of,  and  approved,  the 
sale  to  Hodgson,  in  trust  for  Liddle.  That  means  no  more  than 
that  he  approved  that  sale  to  Hodgson,  which  Liddle  states  to  be 
in  trust  for  him.  If  the  defendant  meant  anything  else,  he 
should  more  distinctly  and  explicitly  have  stated,  that  Wilkinson 
knew  it  was  in  trust  for  LiddlOi  and  approved  of  its  being  so> 
made.  It  is  the  defendant's  fault  therefore,  if  that  fact  existed, 
and  is  not  distinctly  made  out.  It  was  his  business  to  shew  all, 
that  is  necessary  to  constitute  an  exception  to  the  rule;  for 
prima  facie  a  purchase  by  the  trustee  cannot  stand.  He  ought 
to  shew  notice  to  the  cestui  que  trust,  distinct  information  to  him> 
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acquiescence    after    that    distinct    information    communicated. 

That  is  not  done ;  and  therefore  as  to  Liddle  I  must  open  the   erringtos 

sale  to  him ;  and  with  regard  to  the  parts,  that  he  has  sold, 

must  hold  him  a  trustee,  upon  the  principle  in  Fox  v.  Mackreth, 


COCK  V.   EICHAEDS. 

(10  Vesey,  -129—441.) 

Bond,  to  marry  a  woman,  or  pay  a  sum  of  money,  establishod  at  law. 

Injunction,  till  the  hearing,  on  grounds  of  public  policy:  being  an 
engagement,  founded  upon  expectations  under  the  will  of  a  third  per- 
son (though  not  a  relation),  from  whom  it  was  kept  secret,  to  marry  at 
his  death ;  and  no  mutual  obligation. 

A  MOTION  was  made  for  an  injunction,  to  restrain  the  defendant 
from  proceeding  to  execution  in  an  action  of  covenant  against 
the  plaintiff,  under  the  following  circumstances,  admitted  by  the 
answer : 

The  plaintiff  was  an  apprentice  to  John  Tovery,  a  shipwright 
in  the  King's  dock-yard  at  Woolwich  ;  and  the  defendant  was  a 
female  servant  in  the  same  family.  An  attachment  took  place 
between  them,  when  they  were  both  about  the  age  of  22 ;  and  he 
promised  to  *marry  her,  if  she  would  wait  till  the  death  of 
Tovery ;  from  whom,  though  no  relation,  he  had  expectations. 
In  1795  she  consulted  him  about  leaving  her  master;  and 
requested  to  know,  what  he  wished  her  to  do  ;  he  told  her,  she 
might  make  herself  perfectly  easy  as  to  her  future  provision  in 
life ;  and  that  he  would  give  her  a  bond,  as  a  security  for  the 
performance  of  his  said  promise  of  marriage,  in  any  sum  she 
chose ;  and  he  advised  her  to  quit  her  service ;  alleging  as  a 
reason,  that  he  would  rather  take  her  in  marriage  from  her 
father's  house  than  from  Mr.  Tovery's.  In  consequence  of  that 
conversation,  being  requested  by  him  to  fix  the  amount  of  the 
bond,  she  named  the  sum  of  2,000^. ;  and  he  accordingly  gave 
and  delivered  to  her  the  following  instrument,  drawn  by 
himself : 

"  Enow  all  men  by  these  presence  that  I  Francis  Cock 
sawyer's  measurer  of  His  Maj'*  dockyard  Woolwich  in  the  county 
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Eldok,  L.C. 
[  -^29  ] 


[  '430  1 
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Cock  of  Kent  am  held  &  firmly  bound  by  these  presence  to  Eliz"' 
BicHAKDs.  Richards  of  the  parish  of  Woolwich  in  the  county  of  Kent  duly 
&  truly  to  marry  the  s*^  Eliz'^  Richards  within  the  space  of 
one  whole  year  after  the  death  of  M'  J.  Tovery  master- ship- 
wright, &c.  and  in  case  I  the  s*  Ft*  Cock  sh*  at  the  expiration  of 
the  term  afors^  refuse  to  marry  the  s*  El**'  Richards  of  the 
afores*  parrish  and  county  then  I  the  afores*  Fr*  Cock  of  the 
afores*^  parris  and  county  am  held  &  firmly  bound  by  the 
presence  to  pay  to  the  s^  Eliz*^  Richards  of  the  afore^  parrish 
&  county  the  sum  of  2,000Z.  of  lawful  money  of  G*  Britain; 
and  in  case  I  the  &^  Fr"  Cock  sh^  at  the  expiration  of  the  term 
afore^  refuse  to  perform  either  of  those  agreements  afores^,  then 
I  the  s^  Fra'  Cock  do  submit  myself  to  be  proceeded  ag*  as  the 
law  shall  direct.  Given  under  my  hand  this  19th  day  of  March 
1795,  &  in  the  35th  y'  of  the  reign  of  our  Sovereign  L* 
Geo.  3."  &c. 

[  431  ]  This  instrument  was  signed  by  the  plaintiff,  and  purported  to 

have  been  signed,  sealed,  and  delivered,  in  the  presence  of  two 
witnesses  :  but  the  witnesses  subscribed  a  blank  paper.  At  the 
execution  of  this  instrument  the  plaintiff's  property  was  about 
4002.  He  informed  the  defendant,  that  he  had  seen  Tovery's 
will ;  that  he  was  appointed  sole  executor ;  and,  as  there  were 
only  a  few  inconsiderable  legacies,  he  would  be  possessed  of 
property  to  a  considerable  amount.  At  that  time  his  income 
from  his  situation  in  the  dock-yard,  and  his  own  property,  was 
190!.  a-year.  The  only  income  of  the  defendant  was  her 
wages  and  perquisites,  amounting  in  the  whole  to  122.  a-year. 
Soon  after  the  execution  of  the  bond  she  quitted  her  service, 
and  went  to  live  with  her  father.  Tovery  died  in  1802. 
An  affectionate  correspondence  was  kept  up  between  the  plain- 
tiff and  defendant:  his  letters  containing  repeated  assurances 
of  making  her  his  wife  on  the  death  of  Tovery.  The 
plaintiff  continued  those  assurances  of  marrying  her,  notwith- 
standing he  was  married  to  another  woman,  and  had  been 
married  a  considerable  time  previous  to  the  death  of  Tovery. 
By  a  letter,  dated  the  11th  of  May,  1802,  giving  an  account  of 
that  event,  the  plaintiff  states,  that  he  and  his  brother  were  left 
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equal  and  joint  executors ;  that  Tovery  had  given  from  them        Cock 
only  806Z.,  and  that  the  time  is  drawing  near  for  their  union.  richauds. 

The  action  was  tried  in  the  Court  of  Exchequer,  and  a  verdict 
recovered  for  2,OO0Z.  A  motion,  that  the  defendant  at  law  might 
be  at  liberty  to  enter  up  a  nonsuit,  upon  the  grounds,  that  the 
bond  had  not  the  proper  stamp,  and  that  it  had  not  been  properly 
delivered,  was  refused ;  and  a  motion,  in  arrest  of  judgment,  on 
the  ground,  that  it  was  in  restraint  of  marriage,  and  not  mutual, 
also  was  unsuccessful.  Upon  the  failure  of  that  motion  the  bill  [  *^2  ] 
was  filed ;  praying  an  injunction  ;  and  that  it  may  be  declared, 
that  the  bond  was  unduly  and  unfairly  obtained:  and  that  it 
may  be  delivered  up  to  be  cancelled ;  or,  that  an  issue  quantum 
damnificatua  may  be  directed.  The  residue  of  Tovery's  property, 
taken  under  his  will  by  the  plaintiff  and  his  brother,  according 
to  the  bill  was  about  8,0002.  between  them. 

The  defendant  denied,  that  the  bond  was  obtained  unfairly,  by 
undue  influence,  control,  &c.  and  that  the  plaintiff  was  obliged 
to  keep  it  a  secret  from  his  master  :  it  not  being  necessary  to  do 
so  for  any  other  reason,  than  for  fear  it  might  induce  Tovery  to 
make  some  alteration  in  his  will. 

Mr.  RomiUy  and  Mr.  Wetherell,  in  support  of  the  motion  for 
an  injunction : 

The  principle  of  Woodhouse  v.  Shipley\  applies  closely  to  this 
case.  Though  this  is  not  the  case  of  a  son,  having  expectations 
from  his  father,  giving  a  bond  to  marry  after  the  father's  death, 
it  is  the  case  of  a  young  man,  in  a  manner  adopted  by  his 
master,  giving  a  bond  to  marry,  when,  by  his  master's  death  he 
gets  the  fortune  he  expects.  The]:e  are  strong  circumstances  in 
this  case,  that  did  not  occur  in  that.  As  in  Lowe  v.  PeerSyl 
there  is  no  reciprocity  here :  this  defendant  not  being  bound  to 
marry  the  plaintiff.  This  plaintiff  is  a  young  man,  under  the 
influence  of  an  attachment  for  the  defendant,  which  she  uses  for 
the  purpose  of  dealing  with  him  for  his  expectations.  The 
answer  admits,  that  the  whole  transaction  was  kept  a  secret  from 
the  master,  which  was  from  the  apprehension  that  he  might  alter 
*hi8  intention  of  bounty  to  the  plaintiff.    It  is  also  admitted,      L  *^^^  ] 

t  2  Atk.  535.  X  4  Bur.  2225 ;  Wihn.  364. 
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Cock  and  was  proved  at  the  trial,  that  the  bond  was  not  signed,  sealed, 
BicHABDs.  ^nd  delivered,  in  the  presence  of  the  witnesses ;  who  signed  to  a 
blank  paper.  The  jury  however  presumed  delivery.  It  is  also 
admitted,  that  this  apprentice  had  very  inconsiderable  property 
beyond  his  expectations  from  his  master  ;  upon  which  therefore 
this  bond  was  to  operate.  His  salary  according  to  the  answer 
was  but  1901.  a-year ;  and  her  whole  income  was  her  wages  of 
122.  a-year.  The  ground  of  relief  is,  that  the  transaction  is  in 
nature  of  a  fraud  upon  the  person,  from  whom  the  bounty  is  to 
come.  Suppose,  the  master  had  discovered  this  transaction ; 
and  had  imposed  a  condition  upon  the  plaintiff,  that  he  should 
not  marry  the  defendant.  The  principle  is  the  same  as  in  the 
case  of  parent  and  child. 

2ndly,  At  least  this  sum  of  2,0002.  must  be  considered  as  a 
penalty,  against  which  the  Court  will  relieve;  and  cannot  be 
looked  at  as  liquidated  damages.  Sloman  v.  Walter ;  \  Hardy  v. 
Martin.l  In  Tall  v.  Ryland^  the  Court  refused  to  interfere 
merely  on  account  of  the  small  amount.  The  relative  situation 
and  means  of  these  persons  are  perfectly  inconsistent  with  the 
notion,  that  this  could  be  intended  as  stipulated  damages. 
Suppose,  in  the  interval  any  particular  circumstance  had 
occurred:  for  instance,  she  might  afterwards  have  led  a  most 
profligate  life :  would  this  Court  in  that  case  have  permitted  the 
whole  sum  to  be  recovered  ?  Her  conduct,  though  not  entitling 
him  to  complete  exoneration,  might  have  left  him  subject  only 
to  nominal  damages.  This  sum  therefore  can  be  considered  only 
as  security  for  damages,  not  as  the  damages  themselves. 

[  434  ]  Mr.  Richards  and  Mr.  Wingfield,  for  the  defendant : 

Under  the  circumstances  of  this  plaintiff's  conduct,  deceiving 
the  defendant,  holding  out  to  her  this  expectation  even  after  his 
marriage  with  another  woman,  he  has  no  claim  to  relief  against 
this  verdict :  two  applications  to  the  court  of  law,  impeaching  it, 
having  failed  after  great  consideration.  This  cannot  be  com- 
pared to  Woodhouse  v.  Shipley :  a  daughter,  entering  into  such 

t  1  Br.  0.  C.  418.  note. 

t  1  Br.  C.  0. 419,  n.,  7thMay,  1783.  §  1  Ch.  Cas,  183. 

Stated  by  Mr.  BomiUy  from  his  own 
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a  BtipnlatioQ  without  her  father's  consent,  to  her  own  disparage-  iCock 
ment.  That  was  a  fraud  upon  the  parent.  These  parties  were  kichabds 
both  »c£t  juris ;  and  their  condition  not  unequal.  The  amount 
of  the  sum  was  for  their  consideration,  the  subject  of  contract. 
His  expectations  from  his  master  did  not  place  him  in  the 
relation  of  a  child  to  a  parent.  The  engagement  to  marry  is 
founded  upon  an  expectation  of  fortune,  that  will  make  it  con- 
venient. The  transaction  in  Woodhouse  v.  Shipley  could  not 
stand ;  as  being  against  the  policy  of  the  law :  withdrawing  a 
daughter  from  the  protection  of  her  father.  The  objection  from 
want  of  reciprocity  here  was  a  question  at  law ;  and  has  been 
deliberately  determined.  The  instrument  itself  imports  con- 
sideration; and  is  valid  at  law;  and  under  the  circumstances 
there  is  no  policy  against  it  in  equity.  Key  v.  Bradshaw  \ 
turned,  as  Lord  Hardwicke  observes,  upon  the  inequality  of 
circumstances  and  the  danger  of  such  transactions  in  families. 
In  Lowe  v.  Peers  the  contract  was  not  to  marry  anyone  else :  a 
restraint  therefore  upon  marriage. 

2ndly,  This  is  to  be  considered,  not  as  a  bond  with  a  penalty, 
but  as  an  engagement,  if  he  should  not  marry  the  defendant,  to 
pay  her  this  sum  of  money.  The  distinction  between  a  penalty 
and  stipulated  damages  was  much  discussed  in  the  Court  of 
Common  Pleas  in  *the  case  of  AsUey  v.  Weldon ;  I  and  your  [  •435  ] 
Lordship  declared,  you  did  not  understand  the  principle  of  Hardy 
V.  Martin,  Li  Fletcher  v.  Dyche  §  the  weekly  sum  stipulated 
was  considered  as  liquidated  damages.  It  might  have  been 
impossible  for  the  plaintiff  to  have  paid  this  or  any  sum :  but 
he  might  have  performed  his  engagement ;  and  under  the  cir- 
cumstances of  his  conduct  he  deserves  no  assistance  from  a  court 
of  equity.  In  Atkins  v.  Farr  \\  the  bond  was  supported ;  and  the 
whole  sum  decreed. 

Mr.  RomiUy,  in  reply : 

This  cannot  in  principle  be  distinguished  from  Woodhouse  v. 
Shipley:  which  was  the  case  of  a  woman,  sui  juris ^  at  the  age  of 
twenty-six.    Lord  Habdwigke  meant  only,  that  she  was  not  m 

t  2  Tem.  102.  §  1  E.  E.  414  (2  T.  E.  32). 

t  5  B.  B.  618  (2  Bob.  &  P.  346).  ||  1  Atk.  287. 
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Cocx  juris  with  reference  to  property ;  that  she  was  dealing  for  her 
RicuABLg.  expectation.  There  can  be  no  doubt,  that  this  transaction  is  in 
opposition  to  every  principle  of  good  policy.  Marriage  ought  to 
be  contracted  in  consideration  of  the  personal  qualities  of  the 
persons  contracting.  A  variety  of  changes  might  have  taken 
place  in  their  circumstances.  This  woman  might  have  become 
a  lunatic ;  and  during  a  lucid  interval  might  have  claimed  the 
performance  of  this  engagement.  As  to  the  other  question,  the 
answer  admits  this  to  be  a  penalty ;  representing  the  conversa- 
tion, that  he  would  give  her  a  bond  as  a  security  for  the  perform- 
ance of  his  promise ;  desiring  her  to  fix  the  amount  of  the  bond ; 
and  she  named  2,0002.  She  cannot  represent  that  as  liquidated 
damages;  taking  in  all  the  contingencies,  that  might  have 
happened,  all  possible  alterations  in  her  situation  and  his.  Uolfe 
v.  Peterson  f  was  decided  upon  this ;  that  on  the  face  of  the 
agreement  it  appeared,  that  it  was,  not  a  penalty,  but  an  agree- 
[  •436  ]  ment  for  the  *payment  of  a  particular  sum.  Lord  Rosslyn  in 
Hardy  v.  Martin  %  said.  Lord  Camden  took  it  to  be  the  case  of  a 
penalty ;  and  the  ground  of  the  appeal  was,  that  it  was  a  con- 
tract, that  if  the  land  was  used  for  one  purpose,  one  rent  should 
be  paid,  if  for  another  purpose,  another  rent ;  and  that  contract 
a  court  of  equity  had  no  power  to  moderate. 

The  Lobd  Chancellor  : 

The  question  at  present  is  only,  whether  the  circumstances,  as 
they  now  stand,  furnish  sufficient  doubt  to  authorize  the  Court 
to  pause,  before  it  permits  execution  to  be  taken  upon  a  bond, 
given  under  those  circumstances ;  reserving  to  the  hearing  the 
grave  and  serious  question,  Whether  such  an  instrument  can  be 
permitted  to  stand.  The  case  has  been  represented  in  two 
views :  first,  as  a  bond  against  policy,  and  to  be  relieved  against 
upon  the  principle  in  Woodhouse  v.  Shipley ;  next,  as  an  instru- 
ment, binding  a  person  in  a  penalty :  that  penalty  to  be  con- 
sidered as  intended  only  to  secure  such  damages,  as  ought  to  be 
recovered  ;  upon  which  it  is  insisted,  that  execution  is  not  to  be 
permitted  upon  the  judgment ;  but  that  it  is  to  be  considered 
only  as  security  for  the  result  of  an  issue  "  Quantum  damm- 
it 6  Br.  P.  C.  470.  X  Stated  by  Mr.  Romilly  from  his  own  note. 
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fieatiu."    According  to  a  note  of  the  Chief  Baron's  judgment  two        Cock 
grounds  were  laid  upon  the  motion  for  a  new  trial :  fijrst,  that     bichauds. 
the  instrument  had  not  been  stamped :  secondly,  that  it  was  not 
executed  in  the  regular  mode :  viz.  the  witnesses  knew  nothing 
of  the  sealing  and  signature ;  and  the  Chief  Baron  states,  that 
he  considers  it,  as  if  there  were  no  witnesses ;  and  in  that  case, 
the  hand- writing  being  proved,  it  would  be  good  at  law.    Upon 
the  face  of  the  instrument  I  think,  it  never  was  intended  to  be 
sealed.    I  collect  from  it,  *that  both  these  persons  knew,  the      f  **•'"  1 
plaintiff  had  expectations  from  Tovery ;  for  they  contract  with 
reference  to  a  marriage,  not  to  take  place  till  after  his  decease. 
In  that  respect  it  resembles  Woodliome  v.  Shipley.    The  instru- 
ment is  most  improvident.    There  is  no  doubt,  they  were  dealing 
with  reference  to  the  expectations  from  Tovery:  yet,  as  it  is 
drawn,  if  nothing  had  been  left  to  the  plaintiff  by  Tovery,  if  the 
contract  was  under  such  circumstances,  that  no  jury  would  have 
given  a  farthing  damages,  if,  though  proper  at  first,  it  became 
improper  on  account  of  any  change  in  her,  yet  the  plaintiff  mu£t 
according  to  the  instrument  have  paid,  if  not  in  his  purse,  in  his 
person.  .  There  is  no  mutuality  whatsoever  in  this ;  for  she  is 
bound  to  nothing.     Therefore,  if  her  expectation  had  been  dis- 
appointed, as  well  as  his,  and  her  circumstances  improved,  she 
might  have  said,  as  Tovery  had  left  him  nothing,  and  she  had 
become  a  person  of  substance,  she  was  not  bound  to  marry  him. 
Such  an  engagement  has  no  providence ;  and  it  is  open  to  every 
imputation,  that  can  belong  to  it,  and  that  is  cast  upon  it  in  the 
general  reasoning  of  Lord  Hardwicke.    There  is  a  passage  in 
the  answer,  that  might  possibly  form  the  ground  for  an  applica- 
tion to  reform  the  contract;  if  it  was  not  drawn  up  with  a 
penalty ;  for,  when  they  talk  over  the  mode  of  performing  the 
engagement,  he  is  so  improvident  as  to  tell  her,  the  extent  of  the 
som  shall  be  measured  by  her  will  and  pleasure.    By  that 
passage  it  appears  clearly  intended  to  be  a  penalty,  if  it  is 
not ;  and  it  may  be  very  difScult,  attending  to  the  actual  form, 
to  say,  it  is  so. 

In  Woodhouse  v.  Shipley  Lord  Hardwicke  goes  through  all  the 
cases ;  in  which  I  shall  not  follow  him  farther  than  by  making  a 
few  observations.    The  case  of  Atkins  v.  Farr  was  founded  upon 
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Cock  the  doctrine  of  pramium  pudoris:  also  the  condition  was  to 
RicHABDs.  niarry  in  a  year  from  *the  date  of  the  bond.  The  case  in 
[  *488  ]  Vernon  had  a  strong  ground  for  the  interference  of  a  court  of 
equity ;  for,  if  a  young  lady  of  quality  is  permitted  to  marry  a 
servant,  and  he  to  marry  her,  an  action  for  breach  of  promise  of 
marriage  would  lie  by  either ;  and,  if  a  bond  was  given,  upon 
which  consideration  is  not  necessary,  I  do  not  know,  that  the 
law  could  make  anything  of  it :  yet  it  was  thought,  there  ^was 
a  sort  of  aristocratic  principle ;  upon  which  relief  might  be  given 
*  upon  the  inequality  of  circumstances,  and  upon  a  much  better 
ground,  the  danger  to  families.  That  shews,  the  Court  will 
reUeve,  where  the  law  will  not.  In  Woodlwuse  v.  Shipley  the 
parties  were  sui  juris :  that  is,  as  to  the  contract  of  marriage. 
The  lady  was  of  the  age  of  26.  Her  property  did  not  exceed 
5002. :  in  fact  it  was  realized  only  to  the  amount  of  3402.  It  is 
true,  she  was  living  in  her  father's  house  :  but,  notwithstanding 
that,  still  she  might  enter  into  any  contract  of  marriage.  There 
is  no  doubt,  upon  mutual  promises  actions  would  lie.t  It  did 
not  rest  upon  mutual  promises :  but  she  gave  a  bond.  There 
could  be  no  doubt,  that  the  6002.  was  a  penalty ;  for  it  was  given 
to  secure  a  less  sum.  The  defendant  upon  the  other  hand 
agrees,  that,  if  he  shall  not  marry  her  after  the  decease  of  her 
father,  she  shall  have  all  his  property  real  and  personal.  The 
bargain  was  not  very  unequal.  Lord  Hardwicee  does  not  deny, 
that  a  recovery  might  have  been  had  at  law ;  but  states  the  various 
grounds,  upon  which^the  plaintiff  was  entitled  to  relief  in  equity : 
first,  that  to  permit  such  a  bond  to  stand  is  against  the  policy  of 
the  law ;  collecting,  that,  as  the  marriage  was  not  to  take  place 
till  after  the  decease  of  the  parent,  they  were  dealing  upon 
expectations,  which  they  must  know,  the  parent,  if  informed, 
[  *iZO  ]  would  probably  disappoint ;  and  considering,  *that  the  policy  of 
the  law  would  not  allow  it  to  be  kept  a  secret  from  those,  stand- 
ing in  a  natural,  or  any  other,  relation,  raising  fair  expectations, 
that  the  party  would  be  an  object  of  the  bounty  of  those  persons ; 
and  Lord  Hardwicee  uses  the  phrase  '*  parents  or  friends." 

If  a  person  at  the  age  of  26  could  not  enter  into  such  an  en- 
gagement, on  the  ground,  that  it  was  a  fraud  upon  a  parent,  it 

t  Cork  V.  Baker,  1  Str.  34. 
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is  extremely  difficult  to  say,  a  persoa  of  the  age  of  22  or  26  may  Cock 
enter  into  such  an  engagement ;  the  contract  on  the  face  of  it  richaudb. 
appearing  to  proceed  npon  an  understanding  between  the  parties, 
that  it  behoved  them  to  postpone  the  execution  of  it,  till  the 
views  they  had  could  not  be  disappointed  by  coming  to  the  know- 
ledge of  a  third  person,  standing  in  loco  parentis  as  to  one.  But 
Lord  Habdwicke  did  not  feel  bold  enough  to  put  it  upon  that 
only.  Another  circumstance,  to  which  he  adverts  in  strong 
language,  is,  that  at  the  death  of  the  father  the  bond  the  man 
had  executed  was  found  in  the  man's  possession.  The  answer 
stated,  that  the  fact  was  so;  but  that  the  bond  had  been 
originally  delivered  to  her,  and  she  had  placed  it  in  his  hands ; 
not  for  the  purpose  of  vacating  the  security ;  but  to  remain  still 
effectual ;  and  Lord  Habdwicke  says,  that  shews  the  great  con- 
fidence she  had  in  him  ;  and  concludes  therefore,  that  she  might 
not  have  acted  advisedly  in  entering  into  the  engagement ;  and 
his  observation  upon  that  applies  to  this  case  ''  if  there  was  no 
mutual  obligation,  there  had  been  no  colour  to  support  this 
bond."  In  this  case  unquestionably  there  is  no  mutual  obliga- 
tion ;  not  even  a  parol  promise ;  upon  which  an  action  upon  the 
case  would  lie :  f  but  certainly  no  such  mutual  obligation.  If  it 
was  not  by  an  instrument  under  seal,  and  nothing  but  a  promise, 
a  consideration  must  have  *been  proved.  If  no  action  could  [  *440  ] 
have  been  brought  before  a  distant  period,  and  there  had  been 
no  breach  till  then,  the  circumstances  of  the  defendant  at  that 
time  must  have  been  given  in  evidence ;  and  he  might  have  said, 
the  sum  of  2,000Z.  would  have  been  the  fair  measure  of  the 
damages,  if  Tovery  had  left  him  property,  answering  his  ex- 
pectations; but  nothing  had  been  left  to  him;  and  the  jury 
might  have  regarded  his  circumstances  at  that  time. 

Lord  Habdwicke  then  states,  that  the  instrument  is  under  a 
penalty ;  which  in  his  opinion  forms  an  objection.  The  600i. 
was  a  penalty  ;  but  the  500Z.,  the  sum  to  be  recovered,  could  not 
be  so  described.  In  a  substantial  sense  that  must  have  been 
considered  as  liquidated  damages.  Yet  Lord  Habdwicke  con- 
sidered the  circumstance  of  liquidating  such  a  payment  with 
reference  to  a  contract  of  marriage  as  an  additional  ground,  upon 

t  Cork  V.  Baker,  1  Str.  34. 
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Cock  which  a  court  of  equity  should  look  with  suspicion  at  a  contract, 
gicuIkdb.  which  he  avowed  he  could  not  set  aside,  as  actually  fraudulent. 
Lord  Habdwicke  then  proceeds  to  add  small  circumstances,  that 
the  bonds  were  executed  in  an  ale-house ;  where  she  had  no 
friend  ;  that  two  strangers  were  called  in  to  witness  it,  &c.  In 
this  case  there  were  no  witnesses. 

The  authority  of  Lord  Habdwicke,  attending  to  all  the  cir- 
cumstances, decides,  that  this  is  a  case,  in  which  upon  the  first 
ground  he  takes  it  is  due  to  considerations  of  great  public 
magnitude  to  determine  here,  whether  a  bond,  such  as  this,  is  to 
be  enforced.  Whether  it  ought  to  be  enforced  at  law  I  will  not 
say ;  especially  after  a  decision  at  law.  The  Court  of  Exchequer 
seem  to  think  it  a  case,  in  which  there  might  be  a  recovery  at 
law,  that  would  not  prevent  relief  in  equity.  Courts  of  law  have 
[  •^^i  ]  not  till  very  lately  taken  upon  themselves  to  canvass  *marriage 
brocage  bonds,  and  such  contracts ;  which  have  been  constantly 
cut  down  in  equity.  I  am  of  opinion  lipon  this  ground,  there 
ought  to  be  an  injunction  until  the  hearing.  It  is  not  necessary 
to  discuss  the  other  ground.  It  would  be  very  difficult,  attend- 
ing to  the  form  of  this  instrument,  upon  which  there  has  been  a 
recovery  in  an  action  of  covenant,  to  consider  this  as  a  penalty : 
but  the  question  would  be,  Whether,  if  by  the  improvidence  of 
the  party  it  is  drawn  up  so  as  to  be  considered  not  with  a 
penalty,  this  Court  would  not  reform  it  in  that  respect ;  so  as  to 
make  it  with  a  penalty ;  and,  if  so,  the  Court  would  deal  with  it, 
as  if  it  had  been  so  framed  originally. 

The  injunction  was  ordered. 
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BXJEEOWES  V.  LOCK.f  isos. 

(10  Veeey.  470--476.)  MarehJ,  5. 

The  representation  by  a  trustee  that  the  trust  fund  is  unincumbered    jioUg  Omrt. 
knowingly  made  to  a  person  about  to  advanoe  money  to  the  cestui  que  gbakt  M.R. 
trtui  estops  the  trustee  from  subsequently  asserting  the  existence  of  a        -  <*a  ^ 
prior  incumbrance  to  the  prejudice  of  such  person.  ^    *    ^ 

A  trustee  is  thus  compellable  in  equity  to  make  such  representation 
good  to  the  person  whom  he  has  thus  misled,  although  he  alleges  that  the 
representation  was  made  by  himself  in  good  faith,  and  in  forgetfulness 
of  the  fact  that  he  had  previously  received  notice  of  an  incumbrance 
affecting  the  trust  fund. 

{Note. — ^A  fuU  report  of  the  facts,  pleadings  and  decree,  taken  from 
the  record  of  this  case  in  the  Begistrar's  Book,  will  be  found  in  the  case 
of  Low  V.  Bouverie,  '91,  3  Ch.  82  (see  p.  94),  60  L.  J.  Oi.  594,  65  L.  T. 
533,  where  this  case  is  considered  and  explained.  The  note  is  reprinted 
for  convenience  at  the  end  of  this  volume. — O.  A.  S.) 

Edward  Cartwright,  being  entitled  under  a  will  to  the  ninth 
part  of  the  residue  of  the  testator's  personal  estate,  the  whole  of 
which  had  been  distributed,  except  an  outstanding  debt,  and 
being  pressed  by  the  plaintiff  for  a  debt  due  to  him  in  his  trade, 
as  a  ^baker,  in  consideration  of  1822.  executed  an  assignment  [  *^7i  ] 
(by  deed)  to  the  plaintiff  of  his  share  of  what  remained  due  on 
account  of  the  residue,  amounting  to  2882.  The  expense  of  the 
transaction,  amounting  to  102.,  was  also  paid  by  the  plaintiff. 
Previously  to  this  assignment  the  plaintiff  consulted  Lock,  the 
trustee  of  the  fund ;  who  represented  Cartwright  as  being  entitled 
to  the  full  sum  of  2882. ;  though  he  had  ten  years  before  created 
an  incumbrance  to  the  extent  of  a  tenth  part  of  the  fund  by 
an  assignment  to  his  brother. 

Under  these  circumstances  the  bill  was  filed  against  Cart- 
wright, and  Lock,  who  admitted  notice  of  the  prior  incumbrance, 
when  he  made  the  representation  to  the  plaintiff;  alleging  as  an 
excuse,  that  he  forgot  the  circumstance. 

Mr.  RomiUy  and  Mr.  HaU,  for  the  plaintiff. 

Mr.  HoUUt  and  Mr.  W.  Agar,  for  the  defendant  Cartwright, 
resisted  the  bill  on  the  grounds  of  pressure  upon  distress,  in- 
adequacy of  consideration,  &c. 

t  Derry  v.  Peek  (1889)  14  App.  Ca.  337,  58  L.  J.  Ch.  864,  61  L.  T.  265 ;  In, 
re  TxUoU,  '92,  1  Ch.  86. 
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B0BBOWES  Mr.  Leach  and  Mr.  Gregg,  for  the  defendant  Lock,  insisted, 

Lock.  that  if  any  case  could  be  made  against  him,  it  was  the  subject  of 
an  action;  and,  upon  Hay  craft  v.  Creasy, \  the  ground  of  that 
action  is  fraud ;  which  cannot  be  imputed. 

[The  Masteb  of  the  Bolls  after  disposing  of  a  question  as  to 
the  proof  of  the  deed  of  assignment  continued  as  follows : — ] 

[  474  ]  As  to  the  merits,  I  do  not  know,  if  fraud  is  out  of  the  case, 

that  I  can  set  aside  this  contract,  or  refuse  to  act  upon  it,  merely 
on  the  ground  of  inadequacy  of  price.  But  it  is  not  quite  so 
inadequate  as  it  has  been  represented.  The  difTerence  is  not  to 
be  taken  to  be  merely  between  the  two  sums.  But  after  all  the 
allowances,  that  can  be  made,  I  have  no  difficulty  in  believing, 
this  was  an  inadequate  bargain  as  to  the  price ;  that  the  defen- 
dant did  not  get  the  price  the  property  assigned  was  fairly 

[  *^7^  ]  worth.  But,  taking  that  to  be  so,  *the  contract  cannot  be  set 
aside  within  any  principle  this  Court  has  ever  acted  upon :  not 
even  within  the  principle  of  the  Boman  law,  requiring  that  the 
price  should  exceed  half  the  value. 

The  only  remaining  question  is  that  with  respect  to  the  trustee. 
It  is  objected  on  his  part,  that  this  is  a  demand  for  damages ; 
also,  that  this  was  not  a  wilful  misrepresentation.  As  to  the 
first  point  the  demand  is  properly  made  in  equity;  and  the 
Lord  Chancellob  in  Evans  v.  BickneU,l  declared,  that  the  case 
of  Pasley  v.  Freeman^  and  all  others  of  that  class  were  more  fit 
for  a  court  of  equity  than  a  court  of  law :  but  his  Lordship  was 
clearly  of  opinion,  that  at  least  there  is  a  concurrent  jurisdiction; 
and  says,  *'  It  has  occurred  to  me,  that  that  case  upon  the 
principles  of  many  decisions  in  this  Court  might  have  been 
maintained  here ;  for  it  is  a  very  old  head  of  equity,  that  if  a 
representation  is  made  to  another  person,  going  to  deal  in  a 
matter  of  interest  upon  the  faith  of  that  representation,  the 
former  shall  make  fhat  representation  good,  if  he  knows  it  to  be 

false." 

« 

In  thi  case  the  plaintiff  was  going  to  deal  with  Cartwright 
upon  a  matter  of  interest ;   and  applied  to  the  person,  best 

t  6  E.  E.  380  (2  East,  92).  182,  183). 

J  5  R.  B.  245,  252  (6  Vea".  174,  §  1  R.  E.  634  (3  T.  E.  51). 
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qualified  to  give  information,  the  trustee,  to  know,  what  Gart>  bcbbowbs 
Wright  was  entitled  to ;  who  told  the  plaintiff  expressly,  that  look. 
Cartwright  was  entitled  to  288/. ;  and  had  an  undoubted  right  to 
make  an  assignment  to  that  extent ;  knowing,  that  he  had  not  a 
right  to  make  such  assignment;  having  previously  agreed  to 
give  another  person  101.  per  cent,  out  of  the  fund.  There  is 
therefore  a  concurrence  of  all  the  circumstances,  which  the  Lord 
Chancellor  thinks  requisite  to  raise  the  equity.  The  ^excuse  [  *476  ] 
alleged  by  the  trustee  is,  that,  though  he  had  received  informa- 
tion of  the  fact,  he  did  not  at  that  time  recollect  it.  But  what 
can  the  plaintiff  do  to  make  out  a  case  of  this  kind,  but  shew,  Ist, 
that  the  fact,  as  represented,  is  false :  2ndly,  that  the  person, 
making  the  representation,  had  a  knowledge  of  a  fact,  contrary 
to  it.  The  plaintiff  cannot  dive  into  the  secret  recesses  of  his 
heart :  so  as  to  know,  whether  he  did  or  did  not  recollect  the  fact ; 
and  it  is  no  excuse  to  say,  he  did  not  recollect  it.  At  least  it  was 
gross  negligence  to  take  upon  him  to  aver  positively  and 
distinctly,  that  Cartwright  was  entitled  to  the  whole  fund,  without 
giving  himself  the  trouble  to  recollect,  whether  the  fact  was  so 
or  not ;  without  thinking  upon  the  subject.  This  is  a  much 
stronger  case  than  Hobbs  v.  Norton ;  f  and  the  negligence  in- 
finitely greater. 

Lock  therefore  must  be  answerable,  in  case  Cartwright  cannot 
answer  the  demand ;  and  must  first  pay  over  to  the  plaintiff  the 
residue  of  the  trust  fund,  deducting  the  102.  per  cent. :  then 
Cartwright  must  make  up  the  deficiency ;  and,  if  he  fails,  Lock 
must  make  it  good.  But  under  the  circumstance  of  undervalue 
I  will  not  give  costs  against  Cartwright. 

t  1  Yem.  136. 
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March  7, 11, 
13. 

Hollt  Qmrt. 
Grant,  M.K. 
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DYER  V.   HAEGEAVK 
HAEGEAVE  v.   DTERf 

(10  Vesey,  606—610.) 

Specific  performance  of  an  agreement  for  the  sale  of  an  estate  decreed, 
notwithstanding  a  yariance  from  the  description ;  with  compensation  for 
the  deficiency  in  value ;  though  a  minute  examination  might  have  dis- 
covered the  defects ;  as  in  the  state  of  the  house  and  the  cultivation  of 
the  lands ;  not  for  a  variance  from  the  description,  as  lying  within  a 
ring-fence;  as  being  an  object  of  sense;  and  upon  the  evidence  the 
purchaser  being  apprised  of  it. 

The  premises  consbting  of  a  leasehold  farm,  and  three  years  having 
expired  pending  the  suit,  interest  was  given  to  the  vendor,  and  a  rent 
set  upon  it  in  respect  of  his  possession. 

Warranty  upon  a  sale  against  an  obvious  defect  not  binding. 

The  object  of  the  first  bill  was  to  compel  the  defendant  to 
complete  his  contract  for  the  purchase  of  a  ^leasehold  farm  from 
the  plamtiff  as  executor.  The  bill  in  the  second  cause  was  to 
have  the  agreement  delivered  up,  to  be  cancelled. 

The  premises  were  sold  by  auction  upon  the  23rd  of  February, 
1802.  The  particular  described  the  house,  as  being  in  good 
repair,  and  the  farm,  as  consisting  of  150  acres,  part  arable, 
and  part  marsh  land,  in  a  high  state  of  cultivation  ;  all  within  a 
rmg-fence. 

The  objections,  taken  by  the  answer,  were,  that  the  house  was 
not  in  good  repair;  that  the  lands,  instead  of  answering  the 
description  of  a  high  state  of  cultivation,  were  in  a  very  im- 
poverished state,  from  neglecting  to  manure  and  drain ;  and  the 
farm  was  not  in  a  ring-fence;  but  was  intersected  by  other 
lands.  Upon  these  objections  there  was  a  great  deal  of  contra- 
dictory evidence :  for  the  defendant,  supporting  the  answer :  for 
the  plaintiff,  that  an  expenditure  of  only  251.  would  put  the 
house  in  complete  repair ;  that  the  land  was  in  a  high  state  of 
cultivation;  and  that  the  farm  answered  the  description,  as 
lying  within  a  ring-fence. 

Mr.  Richards,  Mr.  Trower,  and  Mr.  Wethereliy  for  the  plain- 
tiff in  the  original  bill,  insisted,  that  these  objections  do  not  go 

t  FavKeU  and  Edrnu'  contract  (1889)  42  Ch.  D.  150,  58  L.  J.  Ch.  763,  Gl 
L.  T.  105. 
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to  the  foundation  of  the  relief :  at  most  the  defendant  could  only       Bteb 
make  out  a  title  to  compensation ;  with  which  a  specific  perform-   jiABOBATk. 
ance  has  been  enforced  in  much  stronger  cases ;  and  it  is  too    habo&avk 
late  now  to  consider,  whether  as  to  that  the  Court  has  gone  too       jy^^ 
far ;   that  the  description  given  by  the  particular,  was  in  each 
instance  substantially  right,  according  to  the  evidence;    and, 
that  there  could  be  no  recovery  upon  a  warranty,  where  the 
defect  was  visible. 

Mr.  RomiUy  and  Mr.  Belt,  for  the  defendant,  insisted,  that 
a  warranty  is  binding ;  even  though  the  defect  is  ^obvious ;  but  [  *^'^  1 
in  this  case  circumstances  occur,  that  are  the  object  of  judg- 
ment and  skill.  Upon  the  point  of  compensation  they  noticed 
the  excessive  length,  to  which  the  Court  had  gone :  the  cases  of 
an  estate,  sold  as  freehold,  part  of  which  was  leasehold:  an 
estate  sold  as  tithe  free ;  which  was  subject  to  tithe :  the  pur- 
chase made  with  the  particular  object  of  having  a  freehold  in 
Essex,  of  premises,  which,  though  situated  on  that  side  of  the 
Thames,  were  part  of  the  county  of  Kent ;  and  contended,  that 
the  Court  would  not  go  farther. 

[They  cited  jEKc/t^  v.  Phillips, \  Howard  y.Hopkyn8,l  Shirley 
T.  Stratton,^  Calcraft  v.  Roebuck,\\  and  other  cases.] 

The  Master  of  the  Bolls,  having  during  the  argument  said, 
it  was  held  at  law,  that  a  warranty  is  not  binding,  where  the 
defect  is  obvious ;  and  put  the  case  of  a  horse,  with  a  visible 
defect :  a  house  without  a  roof  or  windows,  warranted  as  in 
perfect  repair,  pronounced  the  following  judgment : 

It  is  impossible  to  refuse  a  performance  of  this  contract.  It 
is  much  too  late  to  contend,  that  every  variance  from  the  de- 
scription will  enable  a  man  to  resist  the  performance.  The 
principle  is,  that,  if  he  gets  substantially  that,  for  which  he 
bargains,  he  must  take  a  compensation  for  a  deficiency  in  the 
value.  Whether  the  Court  has  not  in  many  cases  gone  beyond 
the  spirit  *of  that  rule,  is  another  consideration.  Whether  the  [  "sos  ] 
Court  ought  to  compel  a  defendant  to  take  compensation  for  that, 

t  Pre.  Oh.  575.  §  1  Br.  C.  0.  440. 

X  2  Atk.  371.  II  1  B.  B.  126  (1  Yes.  221). 
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Dtbr  'which  can  hardly  be  estimated  by  pecaniary  valae,  may  admit 
Habqbats.  of  doubt.  In  this  case  there  can  be  no  doubt,  except  as  to 
hasgravs  ^^®  objection,  that  the  premises  are  not  in  a  ring-fence,  whether 
^'  the  whole  is  not  the  subject  of  pecuniary  compensation.  As  to 
the  repairs,  unless  it  could  be  shewn,  that  the  defendant  wanted 
possession  of  the  house  to  live  in  at  a  given  period,  it  is  mere 
matter  of  pecuniary  estimation.  The  same  observation  applies 
to  the  situation  of  the  marsh  land :  the  defendant  loses  nothing 
but  money  by  finding  that  in  a  worse  state  of  cultivation  than  it 
was  represented.  That  admits  a  certain  estimation.  It  is  not 
quite  so  certain,  that  a  precise  pecuniary  value  could  be  set  upon 
the  difference  between  a  farm,  compact,  in  a  ring-fence,  and  one 
scattered,  and  dispersed  with  other  lands.  But  in  this  instance 
the  purchaser  is  clearly  excluded  from  insisting  upon  that,  as  an 
objection  to  complete  the  contract.  He  saw  the  farm,  before  he 
purchased.  He  was  willing  to  purchase  it  by  private  contract. 
He  had  lived  in  the  neighbourhood  all  his  life.  This  variance  is 
the  object  of  sense.  He  must  have  known,  whether  the  farm  did 
lie  in  a  ring-fence,  or  not.  It  is  sworn  by  one  witness,  that  it 
was  distinctly  pointed  out  to  him,  that  there  were  fields^  belong- 
ing to  other  persons,  lying  intermixed.  But,  independent  of 
that  he  could  not  conceive  himself  purchasing  anything  in  a 
ring-fence;  for  the  evidence  of  his  own  witnesses  shews,  that 
there  are  80  or  40  acres  of  others  intermixed,  above  his  150 
acres ;  and  he  does  not  pretend,  that  he  thought  the  farm  larger 
than  it  turns  out  to  be.  He  had  repeated  opportunities  of  going 
over  the  &rm.  If  he  acquiesces  in  the  situation  of  what  he 
purchased,  and  goes  on  with  the  treaty,  he  cannot  afterwards 
get  rid  of  the  contract. 
[  609  ]  Whether  compensation  is  to  be  made  is  a  different  considera- 

tion. Upon  the  same  ground,  that  the  defendant  cannot  get  rid 
of  the  contract  on  account  of  the  difference  in  the  description  of 
the  farm,  he  cannot  be  entitled  to  compensation ;  for  it  was  an 
object  of  sense.  He  could  not  be  deceived.  He  could  not  have 
an  imperfect  knowledge ;  for,  if  he  had  any  knowledge,  that  any 
thing  was  mixed  with  the  subject  of  his  purchase,  that  puts  an 
end  to  the  description ;  and,  if  I  give  him  compensation,  having 
that  knowledge,  he  gets  a  double  allowance;  for,  if  he  has 
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knowledge,  that  what  he  proposes  to  purchase  does  not  answer 
the  description,  it  mast  be  taken,  that  he  bids  so  much  the  less. 
The  two  other*  objections  admit  a  different  consideration ;  for 
they  are  such  as  a  man  may  have  an  indistinct  knowledge  of ; 
and  he  may  have  some  apprehension,  that  in  those  respects  the 
premises  do  not  completely  correspond  with  the  description ;  and 
yet  the  description  may  not  be  so  completely  destroyed,  as  to 
produce  any  great  difference  in  his  offer.  As  to  the  marsh  land, 
it  is  very  uncertain,  whether  by  any  view  it  was  possible  for  him 
to  judge  of  that.  It  is  stated  by  many  witnesses,  that  the 
season  of  the  year  was  just  at  the  breaking  up  of  a  frost ;  and 
represented,  that  no  man  could  at  that  time  say,  whether  the 
land  was  well  or  ill  cultivated.  So,  he  may  have  seen  some 
trifling  defects  in  the  house ;  and  might  not  intend  to  make  the 
objection,  if  they  turned  out  to  be  nothing  more  than  they 
appeared  upon  the  surface.  He  might  consider  them  too 
trivial;  and  not  mean  to  claim  compensation  for  an  object 
so  insignificant.  But  afterwards^  when  he  came  to  examine, 
according  to  this  evidence,  he  discovered,  that  the  house,  was 
materiaUy  defective,  very  much  out  of  repair.  Admitting,  that 
he  might  by  minute  examination  make  that  discovery,  he  was 
not  driven  to  that  examination  :  the  other  party  ^having  taken 
upon  him  to  make  a  representation:  otherwise  he  would  be 
exonerated  from  the  consequence  of  that  in  every  case,  where  by 
minute  examination  the  discovery  could  be  made.  The  pur* 
chaser  is  induced  to  make  a  less  accurate  examination  by  the 
representation ;  which  he  had  a  right  to  believe.  This  purchaser 
therefore  is  entitled  to  compensation  for  the  defects  of  the  house 
and  the  cultivation  of  the  marsh  land ;  but  not  for  the  other 
subject  of  objection. 

The  cross  bill  must  be  dismissed  with  costs.  Under  the 
original  bill  a  specific  performance  must  be  decreed :  but  I  shall 
not  give  costs  to  the  plaintiff.  As  to  the  time,  it  does  not  follow 
necessarily,  that  the  defendant  must  have  been  apprised,  and 
have  slept  upon  the  defects.    *    *    * 


Dyer 

V. 

Habobavb. 
Hasobavb 

Dtbb. 
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1805. 
March  18,  20. 

Eldok,  L.C. 


MORICE  V.  THE  BISHOP  OF  DURHAM. 

(10  Vesey,  622— M2.) 


r  g22  ]        [^^0  report  of  this  case  on  appeal  will  be  found  in  7  B.  B.  282.] 


1805. 

Feb.  14. 
March  29. 

Rollt  Qnirt, 
Obakt,  M.K. 


[  •s^s  ] 


CAEB  V.  TAYLORf 

(10  Yesey,  574—580.) 

Settlement  by  husband  in  oonsideratLon  of  the  portion  or  fortune, 
whioh  he  would  have  or  reoeiye  upon  his  marriage,  limited  to  the 
portion  reoeived  upon  the  marriage;  not  extending  to  make  him  a 
purchaser  of  future  accessions;  unless  that  intention  is  clear.  The 
wife,  therefore  entitled  to  an  additional  provision  out  of  a  subsequent 
interest,  arising  to  her,  as  next  of  kin ;  which  equity  was  administered 
upon  her  biU  against  the  assignees  under  the  bankruptcy  of  her  husband; 
and  the  administrator  cannot  set  off  a  debt  from  the  husband  to  the 
intestate's  estate. 

The  bill  was  filed  by  Maria  Carr,  claiming,  as  sister,  and  one 
of  the  next  of  kin,  of  William  Taylor,  a  share  of  the  residue  of 
his  personal  estate,  under  the  Statute  of  Distributions.  He  died 
on  the  16th  of  April,  1802.  In  December,  1802,  a  commission  of 
bankruptcy  issued  against  Oeorge  Garr,  the  plaintiff's  husband. 
By  the  settlement,  previous  to  their  marriage,  dated  the  11th  of 
November,  1791,  expressed  to  be  in  consideration  of  the  portion 
or  fortune,  which  George  Carr  would  have  or  receive  upon  his 
marriage  with  Maria  Taylor,  and  for  making  some  provision 
for  the  said  Maria  Taylor  and  the  issue  of  the  marriage,  George 
Carr  covenanted  with  William  Taylor  and  Jphn  Fish,  that  he 
George  Carr,  his  heirs,  executors,  &c.  would  pay  to  them,  or  the 
survivor,  &c«  the  sum  of  1,5002.,  to  be  invested  in  real  or 
Government  securities;  and  that  they  should  stand  possessed 
thereof,  upon  trust  to  pay  the  interest  and  dividends  to  George 
Carr,  and  his  assigns,  *or  permit  him  and  them  to  receive  the 
same  for  his  life ;  and  after  his  decease  upon  trust  for  Maria 
Taylor  for  her  life,  in  the  same  maimer ;  and  after  the  decease 
of  the  survivor  of  them  upon  trust  to  pay  and  transfer  the 

t  Be  Briant  (1888)  39  Ch.  D.  471,  57  L.  J.  Ch.  953,  59  L.  T.  215. 
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capital  among  the  children,  subject  to   the    appointment    of        Cabk 
George  Carr,  by  deed  or  will;  and,  in  default  of  children,  to      tatlor. 
Maria  Taylor,  her  executors,  &g. 

The  trustees  not  having  called  upon  George  Carr  to  pay  the 
1,5002.,  it  was  proved  as  a  debt  under  the  commission ;  and  a 
dividend,  to  the  amount  of  1122.  10«.  was  received  by  the 
surviving  trustee.  The  bill  prayed  that  the  share  of  the 
plaintiff  in  the  residue  of  William  Taylor's  personal  estate  may 
be  secured  for  the  benefit  of  the  plaintiff  during  her  life,  and  her 
children  after  her  death. 

The  widow  and  administratrix  of  William  Taylor  by  her  . 
answer  stated,  that  part  of  the  personal  estate  of  the  intestate 
consisted  of  the  sum  of  4002.,  due  to  him  from  George  Carr,  and 
secured  by  the  joint  and  several  promissory  note  of  him  and  his 
father,  dated  the  6th  of  May,  1797,  and  payable  on  demand; 
and  claimed  a  lien  in  respect  of  that  note  upon  the  share  of  the 
plaintiff,  or  her  husband  in  her  right,  may  be  entitled  to.  The 
assignees  under  the  commission  claimed  the  share  of  the 
intestate's  estate,  to  which  the  bankrupt  became  entitled  in  right 
of  his  wife,  on  the  ground  of  the  settlement,  and  the  proof  made, 
and  the  dividend  received  in  respect  of  it,  under  the  commission. 

Mr.  Thomson  and  Mr,  BoUand,  for  the  plaintiff: 

There  are  two  questions:  first,  whether  this  share  of  the 
intestate's  personal  estate  is  the  property  of  *the  plaintiff,  or  of  [  *"76  ] 
the  assignees  under  the  bankruptcy :  2dly,  Whether  it  is  subject 
to  the  debt,  due  from  the  bankrupt  to  the  intestate.  Both  these 
questions  are  settled  in  Lady  Elibank  v.  Montolieu,j:  in 
favour  of  the  wife:  the  only  doubt  the  Lord  Chancellor  had 
being,  whether  she  could  institute  the  suit :  but  he  came  finally 
to  the  opinion,  that  she  could.  In  that  case,  as  in  this,  there 
was  a  settlement  by  the  husband  previous  to  the  marriage: 
which  did  not  prevail  against  the  claim  of  the  wife.  The 
settlement  in  this  instance,  as  in  that,  is  in  consideration  of  the 
fortune  of  the  wife,  generally;  not  pointing  to  any  future 
accession.  The  husband  therefore  did  not  become  entitled  to  all 
her  future  interest.    It  is  now  settled,  that  the  wife  is  at  least 

t  5  E.  B.  151  (5  Vee.  737). 
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Cabb       entitled  to  a  provision  out  of  property  under  such  circum- 
Tatloh.      stances. 

Mr.  Martin f  for  the  defendant,  the  administratrix : 

The  only  equity,  under  which  this  relief  is  sought,  is,  that  the 
plaintiff's  husband  has  become  a  bankrupt.    The  distributive 
share  of  this  intestate's  estate  might  be  obtained  without  the 
assistance  of  this  Court.    ♦    ♦    * 
[  577  ]  Upon  the  question  of  set-off,  if  the  wife  is  not  entitled  to 

file  this  bill,  the  assignees  are  in  no  better  situation  than  the 
husband ;  and  as  against  him  the  personal  representative  might 
have  said,  his  debt  constituted  part  of  the  estate;  and,  as 
between  them  she  was  not  bound  to  pay  the  whole,  claiming  the 
debt  against  him ;  but  was  entitled  to  set-off  the  debt.  In  Ladij 
EUbank  v.  Montolieu  there  was  no  bankruptcy :  nothing  to  devest 
the  legal  rights. 

Mr.  RomiUy  and  JIfr.  WethereU,  for  the  assignees : 

*  *  The  construction  of  this  settlement,  not  stating  any 
particular  portion,  or  fortune,  must  be,  that  it  is  in  consideration 
of  the  marriage,  and  the  rights  the  husband  will  acquire :  the 
marital  right  to  all  her  property.  There  is  nothing  to  restrain 
the  prospective,  as  well  as  retrospective,  application  of  the 
words. 

1 678  ]  Mr.  Thomson^  in  reply : 

*  *  In  BuUer  i  it  is  laid  down,  that  a  debt,  due  to  a  man  in 
right  of  his  wife,  cannot  be  set  off  in  an  action  against  him  upon 
his  own  bond. 

(Thb  Master  of  the  Bolls:  Suppose,  the  husband  sues  in 
right  of  his  wife  upon  a  bond,  given  to  her,  when  sole :  might 
not  a  debt  due  by  the  husband  be  set  off  against  that  ? ) 

Beply : 

There  could  not  be  a  set-off  in  that  case.  The  debts  are  in 
different  rights :  in  the  one  the  wife  is  a  necessary  party :  not  in 
the  other. 

t  Bull.  Ni.  Pri.  179. 
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The  Mastbb  of  the  Bolls  : 

There  has  been,  I  think,  some  doubt  upon  that  at  law.  This 
case  differs  from  that  cited :  Ist,  as  to  the  question  of  set-off : 
next,  as  to  the  import  of  the  consideration :  i.e.,  whether  the 
settlement  was  in  consideration  of  everything,  to  which  the  wife 
might  be  entitled,  or  *what  she  then  had.  If  it  was  in  consider- 
ation of  all  her  fortune,  which  she  then  had,  or  might  be 
entitled  to,  then  the  husband  was  a  purchaser  of  the  whole 
by  the  settlement,  made  upon  the  marriage;  and  the  wife 
could  not  claim  anything  afterwards.  The  construction  may 
be,  either,  the  fortune  he  will  actually  receive  at  the  mo- 
ment of  the  marriage,  or,  the  rights  he  will  acquire  by  the 
marriage. 

The  Mastbb  of  the  Bolls: 

The  doubt  in  this  case  is,  whether  the  husband  ought  to  be 
considered  a  purchaser  of  the  whole  fortune  of  his  wife,  or  only 
of  that,  which  he  was  actually  to  receive  with  her  at  the 
marriage.  If  he  was  a  purchaser  of  the  whole,  she  is  not  en- 
titled to  any  provision  out  of  what  has  since  accrued  :  if  he  was 
not  a  purchaser  of  the  whole,  she  will  by  the  rule  of  this  Court 
be  entitled  to  an  additional  provision  out  of  that  additional 
fortune.  The  rule  is  established,  that,  to  make  the  husband  a 
purchaser  of  the  whole,  the  settlement  must  either  express,  or 
clearly  import,  that  intention.  This  settlement  does  not  ex- 
press that  intention,  or  clearly  import  it;  and  the  meaning 
seems  to  be,  that  the  husband  should  take  only  what  was  to 
become  his  immediately  upon  the  marriage.  It  is  not  alleged, 
that  the  provision  he  made  for  her  was  more  than  adequate  to 
that  fortune. 

With  regard  to  the  claim  of  set-off,  made  by  the  administratrix 
of  Taylor,  upon  the  ground,  that  the  plaintiff's  husband  was 
indebted  to  the  estate  of  the  intestate,  whatever  controversy 
there  might  have  been  *upon  the  right  of  the  husband  to  sue  in 
his  own  name  for  the  legal  choses  in  action  of  his  wife,  he  could 
not  sue  for  this  fund  without  joining  her;  and,  if  he  had 
obtained  a  decree  for  it  in  her  right,  and  died,  before  he  had 
reduced  it  into  possession,  it  would  have  survived.    This  is  a 
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case  therefore,  in  which  there  can  be  no  set-off  for  the  debt  of  the 
husband. 

Decree  an  account,  to  ascertain  the  plaintiff's  share ;  and  the 
assignees  must  make  a  proposal  for  an  adequate  settlement  out 
of  that  share,  having  regard  to  the  settlement  already  made 
upon  her. 


1805. 
March  27, 20. 


Molls  Covrf. 
Grant,  M.R. 

[  r»80  ] 


RICHARDS  V.  CHAMBERS. 
SEAMAN   V.  DUILL.t 

(10  Vesey,  580—588.) 

No  juiiBdictioii  in  equity  by  the  consent  of  a  married  woman  upon 
examination  to  transfer  to  her  husband  personal  property,  settled  in 
trust  for  her,  surviying  her  husband,  absolutely. 

In  these  two  cases  the  general  question  stood  for  judgment,  as 
to  the  jurisdiction  of  this  Court  with  the  consent  of  a  married 
woman  upon  examination  to  direct  a  transfer  to  her  husband  of 
personal  property,  settled  in  trust  for  the  wife,  absolutely,  if  she 
should  survive  her  husband. 


[  ^581  ] 


The  Master  of  the  Bolls  : 

In  these  two  causes  I  am  called  upon  to  determine  the  im- 
portant and  much  agitated  question,  whether  it  is  competent  to 
a  married  woman  by  examination  in  this  Court  to  relinquish  the 
provision,  secured  by  her  marriage  settlement,  and  to  transfer 
to  her  husband  that  property,  to  which  he  cannot  make  any 
claim,  and  over  which  she  has  not  reserved  any  power  of  disposi- 
tion. In  the  first  of  these  cases  property  is  settled  in  trust  for 
the  sole  and  separate  use  of  the  wife  for  life;  and,  if  she 
^survives  her  husband,  it  is  to  be  absolutely  hers :  if  she  dies  in 
his  life,  it  is  to  go  to  such  persons  as  she  by  deed  or  will  shall 
appoint ;  and,  in  default  of  appointment,  to  her  executors  and 
administrators.  There  is  a  part  of  the  property  in  Court  in 
trust  in  this  cause.  The  husband  and  wife  apply  by  petition  to 
have  it  transferred  to  them.  She  has  executed  an  appointment 
in  his  favour ;  and,  having  been  examined  d^  bene  esse,  has 

t  BoherU  v.  Cooper,  '91,  2  Ch.  335,  60  L.  J.  Gh.  377,  (M  L.  T.  227. 
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expressed  her  consent  and  desire,  that  the  prayer  of  the  petition 
should  be  complied  i^ith. 

In  the  second  case  the  property  is  settled  to  the  husband  for 
life :  if  he  survives  his  wife,  to  him  absolutely :  if  she  survives, 
to  her  absolutely.  They  file  the  bill ;  desiring,  that  the  whole 
shall  be  paid  to  the  husband. 

In  the  first  case  the  wife,  having  a  separate  estate  for  life, 

might  according  to  the  doctrine  of  many  cases  part  with  that  life 

interest.     She  might  also  execute  an  appointment  in  favour  of 

her  husband,  or  of  any  person  ;  which  appointment  in  the  event 

of  her  death  in  his  life  would  be  a  valid  and  efiEectual  disposition 

of  the  property.    But  the  question  in  both  cases  is,  whether  the 

contingent  interest,  which  the  wife,  while  sui  juris,  has  secured 

to  herself  in  the  event  of  her  surviving  her  husband,  can  through 

the  interposition  of  this  Court  be  given  up  by  her,  while  in  a 

state  of  coverture.    First,  I  will  examine  the  authorities  ;  for,  if 

the  established  doctrine  of  the  Court  is,  that  this  may  be  done,  I 

shall  not  think  it  necessary,  or  proper,  to  examine  the  soundness 

of  the  principle,  upon  which  that  doctrine  was  first  introduced. 

But,  if  the  authorities  leave  it  in  doubt,  then  we  may  inquire 

into  the  principle,  upon  which  the  *Court  can  exercise  such  a 

jurisdiction,  as  is  supposed  by  those,  who  support  this  claim.     In 

examining  the  cases  I  purposely  abstain  from  those,  that  relate 

either  to  the  separate  property,  which  in  equity  she  may  have  ; 

or  property,  over  which  she  has  reserved,  or  had  given  to  her  by 

the  settlement,  a  power  of  appointment ;  or,  which  the  husband 

has  an  absolute  or  unqualified  right  to  reduce  into  possession. 

None  of  those  cases  can  have  any  direct  application  to  this 

question.    I  had  supposed,  that  all  the  cases,  which  do  apply  to 

it,  were  of  modem  date :  but  I  have  found  two  cases  in  the  time 

of  Lord  Nottingham,  to  which  it  is  proper  to  advert ;  though 

from  the  reports,  in  which  they  are  found,  and  the  position  they 

affirm,  they  are  not  entitled  to  any  great  attention.    Those  cases 

are  Brudnell  v.  Price, \  and  Paget  v.  Paget.    In  each  of  them 

Lord  Nottingham  is  represented  to  have  directed  part  of  the 

property,  settled,  or  agreed  to  be  settled,  upon  the  wife  and 

children,  to  be  laid  out  in  the  purchase  of  an  office  for  the 

t  Fincli,  365. 
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BicHARDs    husband  upon  the  consent  of  the  wife.    The  proposition,  that 

Chambers,    the  interest  of  the  children  could  be  affected  by  her  consent. 

Seaman      could  not  be  decided  or  contended.     Of  Paget  v.  Paget  no  men- 

DuiLL       ^^^^  ^^  made  in  Lord  Nottingham's  MS.  notes,  in  the  possession 

of  Mr.  Hargrave :  Brudnell  v.  Price  is  mentioned ;  but  in  a  way 

quite  different  from  that  represented  by  the  report.    According 

to  the  MSS.  she  merely  consented,  that  part  of  her  unsettled 

property  should  be  paid  to  her  husband. 

[The  Master  of  the  Bolls  then  reviewed  a  great  number  of 
old  cases  upon  the  point  under  consideration,  which  left  the 
question  in  doubt,  and  then  continued  as  follows :  ] 

[  586  ]  From  this  review  of  the  authorities  it  appears,  that  it  cannot  be 

improper  to  inquire,  whether  upon  principle  the  jurisdiction, 
that  has  been  assumed  in  some  of  them,  can  be  supported.  See, 
how  it  stands.  The  wife,  while  sui  juris,  means  to  make  a 
provision  for  herself  in  the  event  of  her  surviving  her  husband. 
That  is  the  case  before  the  Court.  Such  are  the  terms,  upon 
which  alone  she  chooses  to  contract,  while  in  a  condition  to  exer- 
cise her  free  and  unbiassed  judgment.  She  wishes  to  put  that 
out  of  her  reach,  and  secure  it  from  the  effect  of  the  influence 
and  solicitation,  to  which  she  may  be  afterwards  exposed.  She 
will  be  told,  there  is  no  way,  in  which  that  can  be  better  accom- 
plished, than  that,  which  has  been  adopted  in  these  two  cases ; 
that  the  absence  of  power,  the  legal  incapacity  to  act,  is  the  best 
security.  Why  should  a  court  of  equity,  professing  to  watch 
over  the  interests  of  married  women,  say,  a  woman,  about  to 
marry,  shall  not  be  allowed  to  secure  to  herself  this  kind  of 
protection  ?  She  has  it,  if  the  Court  will  not  interfere.  She  is 
deprived  of  it  if  the  Court  upon  her  consent,  while  caverte, 
annuls  the  contract,  made  for  her  benefit,  while  sui  juris.  I  do 
not  know,  why  this  object  should  be  aimed  at ;  or,  upon  what 
judicial  principle  the  means,  by  which  it  is  carried  into  effect, 

[  ^^37  ]  rest.  The  husband  can  have  no  claim  of  *right  to  her  interest, 
with  his  concurrence  created  for  the  benefit  of  the  wife.  In  the 
particular  cases  before  the  Court  the  interests  are  of  such  a  nature, 
that,  if  created  by  a  third  person,  he  would  have  no  power  over 
them  ;  for  he  cannot  affect  her  interest,  which  cannot  take  effect 


voL.Ym.]        1805.    CH.    10  VESEY,  587— 688. 


47 


in  possession  during  his  life.  This  case  is  not  like  those,  in 
which  the  husband  has  a  right  to  the  trust  property  of  his  wife, 
subject  only  to  an  obligation  to  make  some  provision  for  her» 
before  he  reduces  it  into  possession.  When  the  wife  upon 
examination  consents  to  relinquish  that  equity,  it  is  not  by  virtue 
of  a  disposing  power  in  her,  or  by  the  intervention  of  the  Court, 
that  the  property  passes  to  the  husband.  His  marital  right  is 
allowed  to  operate,  unobstructed  by  the  equity ;  which  the  wife 
does  not  oppose  to  it.  The  equity  being  out  of  the  way,  the 
right  stands  unqualified ;  and  upon  that  the  Court  decrees.  But 
here  there  is  no  pretence  of  right  upon  the  part  of  the  husband. 
As  to  the  contingent  interest,  there  is  no  power  of  disposition 
in  the  wife.  On  the  contrary,  the  non*existence  of  such  power 
is  the  ground  for  calling  upon  the  Court.  Then,  without  a  right 
in  the  husband  to  call  for  a  transfer,  or  a  power  in  the  wife  to 
make  it,  what  is  the  ground  of  the  decree  ?  Ordinarily,  a  decree 
or  judgment  of  a  Court  does  not  pass  the  property ;  but  merely 
declares  the  right,  existing  by  antecedent  title  and  disposition. 

The  only  ground,  upon  which  it  has  ever  been  attempted  to 
justify  this  jurisdiction,  is  analogy  to  a  fine  at  law.  But  in  what 
does  that  analogy  consist?  Fines  and  recoveries  had  their 
origin  from  real  suits  for  the  recovery  of  land.  Though  they 
are  now  merely  modes  of  conveyance,  the  forms  are  still  pre- 
served; and  the  legal  principles  are  kept  entire.  A  title  is 
asserted  paramount  to  that  of  the  married  woman.  Upon  a  fine 
*the  existence  of  that  title  is  recognized  by  an  agreement  after 
suit;  and,  upon  a  recovery,  by  judgment  of  the  Court  upon 
default  of  the  party.  An  agreement  upon  suit  had,  like  the 
transaetio  of  the  civil  law,  pecuhar  efficacy  ascribed  to  it ;  and 
was  not  open  to  objections,  that  would  have  been  fatal  to  other 
agreements.  .Fines  were  always  binding  upon  married  women  ; 
though  it  was  thought  proper  to  make  them  liable  to  examination 
by  the  statute!  De  modo  levandi  fines ;  but  it  was  not  merely  by 
the  examination  that  the  fine  had  its  efficacy.  The  Court  of 
Common  Pleas  could  not  by  the  consent  of  a  married  woman 
upon  examination  give  effect  to  her  conveyance  by  lease  and 
release.    It  is  upon  certain  technical  principles,  and  under  the 

t  Stat.  18  Ed.  I.  c.  4. 
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RicHABDs  cover  of  certain  forms,  that  she  is  permitted  to  part  i^ith  her 
0HAMBEB8.  cstato,  without  a  direct  violation  of  the  rule  of  law,  denying  her 
Seaman  9^7  disposing  power.  But  the  proceeding  of  this  Court  is  not 
referable  to  any  of  these  forms.  In  annulling  a  settlement 
made  before  marriage  the  Court  exercises  an  arbitrary  authority ; 
giving  to  the  acts  of  a  married  woman  an  effect,  that  does  not 
legally  belong  to  them. 

As  my  opinion  therefore  is,  that  there  is  no  right  in  the 
husband  to  call  for,  or  power  in  the  wife  to  make,  a  transfer,  I 
cannot  comply  with  either  of  these  applications.  Therefore  the 
petition  in  the  first  cause,  and  the  bill  in  the  second,  must  be 
dismissed. 


i8or>. 

Manh  19,  25. 
ApHl  8. 

Kldox,  L.O. 

[597] 


BECOME  V.   MONCKt 

(10  Veeey,  597—621.) 

The  vendor  of  an  estate  becomes  by  the  contract  a  trustee  for  the 
purchaser,  and  if  the  purchaser  dies  his  heir  or  devisee  is  entitled  to  tho 
benefit  of  the  contract.  But  if  by  reason  of  some  defect  in  the  title  tho 
contract  was  not  enforceable  against  the  purchaser  at  his  death, 
and  so  did  not  effect  an  equitable  conversion,  in  that  case  neither 
the  heir  nor  the  devisee  can  insLst  on  the  completion  of  the  contract 
at  the  expense  of  the  personal  estate,  even  though  the  will  containn 
an  express  direction  that  the  unpaid  purchase  money  shall  be  paid 
out  of  the  testator's  personal  estate. 

The  bill  was  filed  by  Bichard  Pinniger  Broome,  a  nephew  and 
devisee  of  Bichard  Broome,  praying  a  specific  performance  of  a 
contract,  entered  into  by  the  devisor,  for  the  purchase  of  an 
estate  for  7,925/. ;  and,  that  the  executors  may  be  decreed  to 
pay  the  residue  of  the  purchase-money,  beyond  the  deposit  at 
the  sale  by  auction  out  of  the  assets  ;  and,  if  the  defendants,  the 
vendors,  are  not  able  to  make  a  good  title,  or  for  any  other 
reason  the  contract  cannot  be  carried  into  execution,  then  that 
the  amount  of  the  purchase-money  may  be  invested  in  the 
purchase  of  other  lands,  to  be  conveyed  to  the  like  uses  as  are 
expressed  in  the  will  concerning  the  testator's  real  estate.  By 
the  will,  which  was  previous  to  the  date  of  the  contract,  the 
devisor  gave  all  his  freehold,  copyhold,  and  leasehold  estates,  to 
his  nephew  Bichard  Pinniger  Broome,  for  the  term  of  99  years, 

t  In  re  Thomas  (188G)  34  Ch.  D.  166.  56  L.  J.  Ch.  9,  55  L.  T.  629. 
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if  he  shall  so  long  live ;  and  from  and  after  hia  decease,  to  the  bbook e 
heirs  of  his  body ;  and,  for  want  of  such  issue,  to  the  right  heirs  mokck. 
of  Bichard  Pinniger  Broome  for  ever. 

The  devisor  contracted  for  the  purchase,  upon  the  26th  of 
June,  1802 ;  the  particular  expressing  the  usual  terms,  that  the 
remainder  of  the  purchase-money  beyond  the  deposit  should  be 
paid  upon  a  good  title  being  made,  &c.  Upon  the  24th  of  July 
following  he  made  a  codicil,  duly  executed  to  pass  real  estates, 
reciting  the  contract  since  the  execution  of  his  will ;  and  direct- 
ing, that  such  contract  should  be  so  carried  into  execution ;  that 
the  purchase-money  should  be  paid  out  of  his  personal  estate ; 
and  that  the  said  estates  so  purchased  should  go  to  the  like  uses 
as  are  expressed  in  his  will  concerning  his  other  real  estates. 

The  defendant  Christopher  Broome,  another  nephew  of  the  [598] 
testator,  claiming  under  a  bequest  of  the  residue  of  the  personal 
estate,  to  be  laid  out  in  the  purchase  of  real  estates,  and  settled 
to  the  use  of  Christopher  Broome  for  life,  with  remainders  to  the 
heirs  of  his  body ;  and,  for  default  of  such  issue,  to  his  right 
heirs,  by  his  answer  insisted,  that,  if  a  title  cannot  be  made,  no 
part  of  the  personal  estate  ought  to  be  applied  in  the  purchase 
of  any  other  estate  for  the  benefit  of  the  plaintiff. 

Upon  the  Master's  report  the  title  proving  defective,  the  cause 
came  on  for  farther  directions,  upon  the  claim  of  the  plaintiff  to 
the  benefit  of  the  contract. 

Mr.  Fonblanque  and  Mr.  Wear,  for  the  plaintiff : 

The  question  is,  whether  the  plaintiff,  whom  the  testator 
clearly  intended  to  take  the  benefit  in  respect  of  this  contract, 
shall  be  deprived  of  that  benefit  by  the  defect  of  the  title  of  the 
vendors.  Upon  that  point  the  general  principle  is,  that  this 
Court  will  effectuate  the  intention,  as  nearly  as  can  be,  with 
reference  to  any  purpose  of  bounty.  If  it  is  not  to  be  effected  in 
the  manner  and  form  prescribed  by  the  testator,  the  Court  will 
resort  to  other  means  to  give  it  effect,  if  possible.  This  case 
is  immediately  within  Whittakerv,  WliittakerA  The  only  cir- 
cumstance of  distinction  is,  that  in  that  case  at  the  time  of 
making  his  will  the  testator  had  contracted  for  the  estate.    But 

t  4  Br.  C.  C.  31. 
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Bbooxs  that  is  no  real  difference ;  for  the  codicil  in  this  case  must  be 
MoNox.  considered  as  incorporated  with  the  will.  In  that  case,  as  in 
this,  the  testator  directs  the  purchase  to  be  completed  by  his 
executors  out  of  his  personal  estate.  Though  there  was  no  want 
of  title,  a  subsequent  passage  shews,  that  did  not  influence  the 
[•599]  judgment;  for  Lord  Alvanlby  *says,+  a  defect  of  title  in  the 
vendor  would  not  have  been  decisive  against  the  devisee ;  and 
though  it  had  become  impossible  for  the  vendor  to  perform  his 
contract,  the  devisee  could  not  possibly  be  disappointed.  At  the 
conclusion  of  the  judgment t  Lord  Alvakley  anticipates  this 
case :  a  defect  of  title. 

The  Lobd  Ghakcellor: 

The  case  of  Whittaker  v.  Whittaker  is  a  very  clear  case; 
though  the  dicta  go  a  great  way.  The  case  is  no  more  than  this. 
Sir  Bobert  Mackreth,  the  vendor,  had  a  good  title.  The  estate 
at  the  death  of  Whittaker  in  equity  belonged  to  the  devisees  of 
his  real  estate.  Sir  Bobert  Mackreth  objected,  that  he  was  not 
to  be  held  to  the  contract  for  ever ;  and  the  embarrassment  of 
Whittaker's  affairs  gave  him  a  right  to  be  off ;  unless  the  con- 
tract should  be  completed  without  delay.  But,  as  to  the  devisees 
of  the  land  and  the  legatees  of  the  money,  their  interests  were 
completely  fixed  at  the  death  of  the  testator :  and  then  the  only 
question  was,  whether  the  embarrassments  of  Whittaker's 
affairs,  giving  that  right  to  Sir  Bobert  Mackreth,  should  vary  the 
rights  as  between  the  devisees  and  legatees. 

The  questions  here  are,  whether  the  judgment  of  the  Master 
against  the  title  is  decisive  as  between  the  devisees  and  legatees, 
there  being  a  good  title,  or  not :  2ndly,  If  the  devisees  of  the 
real  estate  can  say,  they  will  have  the  estate,  whether  there  is  a 
good  title  or  not,  paid  for  by  the  personal  representative :  Srdly, 
Whether  they  can  repudiate  the  contract  the  testator  entered 
into;  and  can  have  a  right  to  consider  the  testator  as  having 
contracted  to  buy  some  other  estate  for  them. 

C  coo  ]  For  the  Plaintiff : 

This  case  differs  from  Whittaker  v.   Whittaker;   for  this  is 
t  4  Br.  C.  C.  34.  J  4  Br.  C.  G  37. 
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between  specific  devisees.    The  defendants  are  in   the  same     bboohe 
situation:   the  residue  being  to  be  laid  out  in  land.    Even      momck. 
Green  v.  Smith\  was  between  the  heir  at  law  and  executor.    But 
this  is  between  two  devisees  by  the  same  testator :  both  specific 
devisees,  equal  in  value  as  near  as  possible.    This  is  like  the 
case  of  exchange :  The  Earl  of  Coventry  v.  Coventry.  I 

Mr.  RomiUyy  Mr.  Tliomsony  and  Mr.  Bell,  for  the  defendant 
Christopher  Broome : 

Two  grounds  are  stated :  Ist,  that,  as  the  contract  cannot  be 
carried  into  execution,  the  plaintiff  is  entitled  to  have  the 
purchase-money  applied  for  his  benefit,  either  in  another  real 
estate,  or  as  money :  2ndly,  that  he  has  a  right  to  say,  he  will 
take  the  estate,  as  it  is ;  whether  the  title  is  good  or  bad.  *  * 
As  to  the  first  question,  neither  of  the  two  cases  relied  upon  [  coi  ] 
apply.  But  by  the  extra-judicial  dicta,  appearing  in  the  report 
of  Whittaker  v.  Wliittaker,  Lord  Alvanlby  is  represented  to  state 
that  to  be  the  law  of  the  Court,  which  is  not  supported  by  any 
decisions  or  dicta.    The  case  called  for  no  such  doctrine ;  and 

has,  as  your  Lordship  has  observed,  no  application  to  this. 

*    »    * 

The  next  question  is,  *  *  Has  the  plaintiff  a  right  now  to  [  co3  ] 
say,  he  will  take  the  estate,  though  a  good  title  cannot  be  made  ? 
That  is  perfectly  a  different  contract.  That  particular  estate  is 
devised,  when  the  representative  shall  by  the  contract  become 
owner  of  that  estate.  The  condition  is  not  performed ;  for  he 
never  can  be  owner. 

Mr.  Martin,  for  the  executors,  contended,  that  it  could  not 
be  the  intention  of  the  testator,  that  they  should  purchase  a 
bad  title. 

Mr.  Fonblanque,  in  reply  : 

This  case  and  Wliittaker  v.  Wliittaker  §  stand  upon  the  prin- 
ciple of  compensation,  where  it  can  be  made,  in  respect  of  the 
disappointment  of  the  testator's  purpose.  The  cases  of  election 
are  applicable.    Compensation  is  made  in  respect  of  the  election 

t  1  Atk.  572.  X  2  Atk..  366.  §  4  Br.  C.  C.  31. 
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to  take  against  the  will.    In  general,  it  is  true,  a  specific  devisee 
must  have  the  specific  estate,  or  nothing. 

If  the  plaintiff  is  not  entitled  to  have  this  sum  laid  out  in  the 
purchase  of  other  land,  he  is  entitled  to  the  benefit  of  the 
contract :  be  it  greater  or  less.  *The  devisee  may  forego  the 
objections  to  the  title.  The  testator  must  have  contemplated 
the  possibility,  that  this  title  might  be  defective.  Suppose,  the 
devise  had  been  to  the  plaintiff  in  fee  instead  of  a  limited 
interest :  might  he  not  have  taken  the  estate,  such  as  it  i^as,  or 
the  money  ?  Suppose,  it  was  to  him  in  tail :  might  he  not  under 
the  late  Act  have  said,  he  would  have  the  money  ?  Suppose 
their  title  defective  as  to  one-sixth  only,  and  good  as  to  five- 
sixths  :  a  deduction  must  be  made  from  the  purchase-money ;  as 
if  there  was  a  defect  of  quantity ;  for  which  compensation  might 
be  made.    ♦    *    * 


Mnrrh  25. 
[611] 


The  Lord  Chancellor  (after  stating  the  will,  codicil,  &c.) : 

At  the  date  of  the  codicil,  which  was  made  after  the  contract, 
the  testator  was  in  equity  the  owner  of  this  estate,  if  it  could  be 
effectually  conveyed  to  him ;  and  a  simple  republication  of  the  will 
with  the  general  words,  ''all  my  freehold,  copyhold,  and  lease- 
hold estates"  would  have  operated  to  pass  the  equitable  title; 
if  afterwards,  in  his  life  or  after  his  death,  it  became  clothed 
with  the  legal  estate.  It  is  of  necessity,  that,  where  a  person 
has  contracted  to  sell,  if  the  vendee  dies,  before  the  contract  is 
executed,  in  which  case  of  necessity  a  question  arises  between 
the  representative  of  the  vendee,  to  the  consequence  of  such  an 
accident  the  vendor  must  be  taken  to  look  at  the  time  of  making 
the  contract ;  and  he  has  no  reason  to  complain,  even  if  a 
dispute  between  the  heir  and  executor  brings  forward  an  investi- 
gation of  the  titles ;  as,  the  contract  being  to  be  executed  at  a 
future  period,  it  is  incident  to  such  a  contract  that  questions  may 
arise  by  the  death  of  either  party  between  individuals,  who  have 
rights  as  between  each  other,  before  it  can  be  decided,  how  the 
question  by  a  third  party  against  both  can  be  decided.  If  a 
good  title  could  have  been  made  in  this  case,  there  would  have 
been  no  question;  for  then  the  common  doctrine  must  have 
applied ;  that  a  person  acquires  the  equitable  title  by  the  con- 


voL,vm.]         1805.    CH.    10  VESEY,  611— 6ia.  58 

tract,  and  dies  before  payment:  if  a  good  title  can  be  made,      Broom 
whether  he  dies  with  or  without  a  will,  it  must  be  made ;  and  the      moI'ck. 
personal  estate  must  *pay  for  the  advantage  of  the  devisee  in      r  *5i2 1 
the  one  case,  or  of  the  heir  in  the  other.    Upon  that  principle  a 
reference  was  directed  to  the  Master  as  to  the  title ;  and  the 
resnlt  is,  that  a  good  title  cannot  be  made. 

Two  questions  arise  upon  that :  first,  whether  the  devisees 
are  entitled  to  take  the  estate  with  a  bad  title,  if  they  think 
proper;  and  the  person,  representing  the  testator  as  to  his 
personal  estate,  can  be  compelled  by  the  devisee  to  pay,  either 
the  whole  purchase  money  for  the  estate,  connected  with  a  bad 
title,  or  out  of  the  purchase-money  as  much  as  it  is  worth,  so 
connected  with  a  bad  title ;  and  then  an  ulterior  question  occurs, 
whether  that  devisee  could  say,  he  would  have,  not  only  the  estate, 
connected  with  a  bad  title,  at  its  worth,  but  also  so  much  more 
as  the  difference  between  the  value  of  the  estate,  as  it  is,  and  the 
purchase-money,  agreed  to  be  given  for  it  with  a  good  title;  to  be 
laid  out  in  land ;  which  is  the  same  as  claiming  to  reject  it ;  but ^ 
doing  so,  claiming  either  by  force  of  the  codicil,  or  the  equity 
independent  of  it,  to  be  entitled  to  have  the  whole  sum  of  7,925/. 
laid  out  in  other  lands  to  the  same  uses. 

As  to  the  first  question,  I  have  not  met  with  any  case,  that 
has  induced  me  to  suppose,  that,  if  this  were  between  the  heir 
and  the  personal  representative,  it  would  be  possible  for  the  heir 
to  say,  though  the  title  was  doubtful,  yet,  being  the  real  repre- 
sentative, he  is  entitled  to  take  it,  as  it  is ;  though  the  ancestor 
never  meant  so  to  take  it ;  or  intimated  any  purpose  of  retiring 
from  that  situation,  in  which  he  had  a  right  either  to  insist  upon 
a  good  title,  or  to  refuse  the  estate;  and,  though  there  is  no 
proof,  that  the  ancestor  would  have  paid  for  the  estate  with  a 
bad  title,  yet  the  heir  can  insist,  that  the  personal  representative 
shall  pay  for  it  *out  of  the  assets.  None  of  the  cases  cited  give  [  *^'i3  ] 
any  colour  for  that.  Green  v.  Smithy  indeed  seems  to  state  a 
doctrine  quite  inconsistent  with  that ;  which  is  accurate  in  Atkyns 
as  to  this  point ;  for  I  find  it  in  Mr.  Joddrell's  notes,  shortly 
stated  in  the  same  way :  viz.  that,  where  the  ancestor  after  the 
date  of  the  will  agrees  for  a  purchase,  the  heir  would  have  a 

t  1  Atk.  572 ;  Savage  v.  Carroll,  1  Ball  &  Beat.  265. 
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Bbooug  right,  if  there  was  a  good  title :  otherwise,  if  not :  but  it  would  be 
!iioNCK.  going  far  to  say,  that,  though  he  cannot  have  the  land,  he  shall 
have  the  money,  to  be  laid  out  in  other  land.  That  is  the  decla- 
ration of  Lord  Habdwicee,  stating  the  distinction  between  that 
proposition  and  this ;  that,  where  a  man  has  agreed  to  lay  out 
money  in  land  generally,  and  devises  his  real  estate,  before  such 
purchase  is  completed,  the  money  agreed  to  be  laid  out  will  pass 
to  the  devisee ;  for  that  is  not  the  case  of  a  devise  of  real  or 
personal  estate,  which  the  testator  has ;  but  is  a  testamentary 
declaration,  how  a  real  estate  is  to  be  acquired.  Greeyi  v.  Smith 
also  in  Mr.  Joddrell's  notes  affirms  the  same  proposition. 

Then  it  is  said,  there  is  a  difference  between  an  heir  and  a 
devisee;  and  the  two  cases  cited  upon  that  are,  The  Earl  of 
Coventry  v.  Coventry^  in  Atkyns,  and  also  in  Lord  HARDW^cKB's 
notes,  under  the  name  of  Coventry  v,  Carey;  and  Whittakerv. 
Wliittaker.l     As    far    as   Wliittaker  v.  JVhittaker  contains  any 
doctrine  necessary  to  the  decision,  it  is  a  decision,  which,  taken 
with  the  doctrine  connected  with  and  necessary  to  determine  it, 
proves  no  more  than  this :  just  the  converse  of  the  proposition  I 
have  stated,  and  equally  prevailing  in  the  case  of  heir  or  devisee. 
[  *Gi4  ]      It  is  clear  in  both  cases,  *that,  if  a  man  contracts  for  a  purchase, 
and  the  vendor  has  a  good  title,  by  force  of  the  contract  in 
equity  it  becomes  his  real  estate ;  and,  therefore,  if  he  dies  with- 
out a  will,  it  descends  upon  his  heir,  if  with  a  will,  his  will 
containing  words  to  pass  it,  his  devisee  will  take ;  and  either 
has  a  right  to  call  for  an  application  of  the  personal  estate  to  the 
payment  of  the  money. §     In  IVhittaker  v.  JVJiittiiker  from  the 
moment  of  the  contract,  subject  only  to  a  question,  which  it  was 
admitted  did  not  exist  there,  for  the  vendor  could  make  a  title 
unquestionably,  Whittaker  was  owner  of  the  estate  in  equity ; 
and  Sir  Bobert  Mackreth  of  the  price.    One  point,  independent 
of  any  question  about  title,  was,  whether  the  vendor  had  not  a 
right  either  to  have  the  contract  executed  in  a  reasonable  time, 

t  2  Atk.  366.  the   purchased   estate   under    him, 

4  Br.  C.  C.  31.  whether  as  devisee  (30  &  81  Vict. 

§  Note, — But  now  in  the  absence  c.  69,  s.  2),  or  as  heir  (40  &  41  Yict. 

of  any  sufficient  indication  in  writing  c.  34),  must  exonerate  the  personal 

of  a  contrary  intention  on  the  part  estate   from   the   unpaid   purchase 

of  the  deceased,  the  person  claiming  money. — O.  A.  S. 
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or  to  be  delivered  from  the  obligation.  In  the  life  of  Whittaker  Broomk 
there  was  no  controversy  between  them  :  but  it  was  understood  monck. 
daring  his  life,  that  by  force  of  the  contract  both  were  bound. 
Whittaker  at  his  death  was  in  equity  the  owner  of  the  estate,  and 
therefore  there  was  no  dijfference  upon  the  question  in  such  cir- 
cumstances, as  affecting  an  heir  or  a  devisee.  Whittaker  had 
been  engaged  in  a  considerable  trade ;  and  his  personal  estate 
was  under  circumstances  so  complicated,  that  the  purchase- 
money  could  not  be  collected.  Therefore  four  or  five  years  after 
his  death,  till  which  time  Sir  Bobert  Mackreth  admitted  that 
Whittaker  was  to  be  considered  owner,  a  bill  was  filed  by  Sir 
Bobert  Mackreth,  to  have  the  contract  executed,  or  delivered  up. 
Lord  Eenyon  decided,  and  was  right  in  deciding,  that  the 
contract  should  be  delivered  up;  but  upon  principles,  leaving 
undisturbed  any  question,  that  could  arise  between  the  real  and 
personal  representatives ;  and  there  is  no  doubt,  that,  if  the  real 
representative  could  then  have  said,  he  was  ready  out  of  his  own 
pocket  to  pay,  the  Court  would  have  decreed  him  the  estate ; 
*and  have  given  him  an  equity  afterwards  to  call  upon  the  [  •Ois  j 
X)ersonal  estate  to  reimburse  him  ;  and  it  is  quite  clear,  that,  if 
the  real  representative  had  been  an  heir  instead  of  a  devisee,  the 
question  would  have  been  just  the  same  ;  for,  the  title  being  good 
at  the  death  of  Whittaker,  and  no  question  between  the  parties 
to  the  contract  during  his  life,  the  real  estate  in  equity  would 
have  descended  upon  the  heir ;  and  there  was  a  clear  right  in 
the  party  to  leave  the  estate  to  descend,  as  he  thought  proper. 

It  is  true,  there  are  many  passages  in  the  report  of  that  case, 
going  much  farther,  and  a  considerable  length  to  estabUsh  this ; 
that  the  case  of  a  devisee  is  to  be  distinguished  from  that  of  an 
heir ;  and  that  in  the  case  of  a  devisee  it  is  to  be  understood, 
that,  the  vendee  having  the  estate  at  the  time  of  the  devise  in 
the  sense  in  which  he  has  it  in  equity,  though  it  fails,  because 
ultimately  he  cannot  have  it,  yet  such  a  devise  is  to  be  under- 
stood as  a  direction,  not  only  that  the  devisee  shall  take,  but 
that,  if  he  cannot,  the  executors  shall  purchase  another  estate 
for  that  devisee.  This  doctrine  is  very  important,  and  somewhat 
new,  but,  when  Lord  Alvanley  is  represented  to  state  it  to  that 
length,  it  becomes  me  to  doubt,  whether  the  inclination  I  feel  to 
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Bboome      the  contrary  opinion  is  well  founded.    If  the  doctrine  is,  as  it 

MoxcK.  appears  stated,  all  this  follows ;  that,  if  the  testator,  instead  of 
this  codicil,  had  simply  republished  the  will,  which  would  speak 
from  that  time,  then  in  the  construction  of  this  Court  the  devise 
of  all  his  freehold,  copyhold,  and  leasehold  estates,  would  go  to 
this  extent ;  that  it  would  be  a  devise,  not  only  of  all  the  legal 
estates  he  had  at  the  date  of  the  wHl,  and  of  the  equitable  estate 
under  the  contract  in  these  very  lands,  but  that  those  words 

[  *6iG  ]  must  have  been  construed  exactly  *a8  if  he  had  said,  he  gave  all 
his  freehold,  copyhold,  and  leasehold  estates ;  meaning  those,  of 
which  he  was  then  seised  in  law,  and  this  estate,  of  which  he 
conceived  himself  seised  in  equity ;  and  also,  if  he  should  be 
mistaken  in  that,  if  that  equitable  estate  cannot  be  conveyed, 
meaning,  under  those  general  words,  that  his  executors  should 
out  of  his  personal  estate  buy  some  other  estate  for  the  benefit  of 
those,  to  whom  he  had  given  his  freehold  estate.  That  is  a  very 
strong  proposition. 

It  is  said,  that  proposition  is  made  out  by  Corcntry  v.  Carey. 
The  facts  are  very  fairly  stated  in  Atkyns.  Lord  Hardwickb 
has  not  entered  in  his  note  book  the  principle  of  his  decree ;  but 
only,  that  h§  decreed  for  the  plaintiff.  But  in  Mr.  Joddrell's 
note  the  judgment  is  probably  better  given  than  in  Atkyns.  t 

The  cases  of  election  referred  to  in  that  case,  Noys  v.  MordauntX 
and  Streatfield  v.  Streatjield,^  prove  nothing  more  than  this 
familiar  doctrine ;  that  if  I  give  an  estate  belonging  to  A.,  which 
I  have  no  power  to  give  without  his  concurrence,  and  give  any 
estate  to  A.,  it  shall  be  understood  to  be  given  upon  condition, 
that  he  shall  permit  my  will  to  take  effect  as  to  the  other.  If, 
therefore,  Coventiy  v.  Carey  contained  a  case  of  election,  the 
application  of  those  cases  is  correct :  but,  whether  they  were 
correctly  applied,  depends  altogether  upon  this;  whether  the 
testator  had  expressed  his  intention  in  such  a  manner  as  to 

[  ♦617  ]  raise  a  case  of  *election  ;  for,  if  he  had  called  upon  the  person, 
who  was  his  heir  at  his  death,  to  convey  anything,  that  belonged 
to  that  heir  in  that  character,  he  could  call  upon  him  to  convey 

t  The   Lord   Chancellob   here     note-book,  and  of  the  judgment  from 
read  the  note  of  the  arguments  in     Mr.  Joddrell*s  note, 
that  case   from  Lord   Hardwicke*8         X  ^  Vern.  oSl.  §  For.  176. 
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nothing  but  that,  which  was  the  testator's ;  and  therefore,  if  Bboome 
there  was  any  expression  in  that  will,  affecting  property  in  the  monck. 
hands  of  the  heir,  which  was  the  testator's,  it  would  pass  by  the 
intention  declared,  not  by  election.  So,  if  this  codicil  calls  upon 
the  residuary  legatees  of  the  personal  estate  to  give  up  some- 
thing, that  without  their  concurrence  he  could  not  give  to  the 
devisees  of  the  freehold  estate,  their  own  property,  and  they 
withheld  it,  this  Court  would  compensate  out  of  that  personal 
estate,  so  given,  the  devisees.  But  the  question  here,  and  in 
Wliittdker  v.  Whittakery\  is,  what  room  there  was  for  the  appli- 
cation of  that  doctrine ;  for  the  only  question  is  as  to  the  inten- 
tion by  the  codicil  to  say,  he  gives  to  the  devisee  of  the  freehold 
estate  by  the  will  the  estate  purchased  under  the  contract,  if  it 
should  become  his,  or  to  say,  what  he  might  without  raising  a 
case  of  election,  being  only  the  expression  of  his  own  intention, 
as  to  the  manner  of  disposing  of  his  own  personal  property, 
which  he  had  full  power  to  dispose  of,  that  he  not  only  gave  the 
estate,  if  it  was  his,  but,  if  it  should  turn  out  not  to  be  his, 
desires  the  residuary  legatees  to  lay  out  such  a  sum  of  money  in 
the  purchase  of  any  other  freehold  estate  the  devisee  should  choose 
to  take.  If  in  Coventry  v.  Carey  it  was  determined,  that  the 
intention  was  to  give  the  manor  of  Twigmore  to  those,  who  would 
have  taken  the  other  estate,  the  purpose  of  an  exchange  being 
perfectly  clear,  if  upon  the  whole  will,  attending  to  the  circum- 
stance, that  it  was  a  provision  for  children,  that  intention 
appeared,  to  give  Twigmore  as  a  consideration  for  the  purchase 
of  a  real  estate,  even  named,  but,  where  ^nothing  was  said  about  [  *618  ] 
title,  that  case  was  rightly  decided.  But  that  is  not  the  case  of 
a  person  devising,  as  here :  viz.  an  individual  at  the  moment  of 
devising  having  a  specific  real  estate  to  dispose  of ;  having  by 
his  will  given  all  his  real  estate  in  one  course,  and  his  personal 
estate,  to  be  laid  out  in  land,  in  a  different  course  ;  and  having 
between  his  will  and  codicil  entered  into  this  contract  for  the 
purchase  of  an  estate,  and  agreed  to  have  it,  if  a  good  title  could 
be  made ;  and  the  question  arising  as  to  his  intention  by  the 
codicil,  referring  to  the  contract,  directing  execution,  &c. 
if  a  good  title  could  be  made;  and  if  it  cannot,  the  question 

t  4  Br.  C.  C.  31. 
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bboome  18,  yrhether  in  that  event,  as  well  as  the  other,  the  personal 
MoNCK.  bounty  to  the  residuary  legatees  should  be  cut  down  to  the 
amount  of  the  purchase-money.  If'  not,  it  is  impossible  to 
sustain  the  claim  of  the  devisees.  Where  there  is  a  general 
direction  to  lay  out  money  in  land,  the  testator  takes  it  for 
granted,  land  can  be  procured.  If  a  particular  estate  is  pointed 
out,  he  conceives  a  title  can  be  made.  Upon  the  point,  whether 
that  failing,  it  may  be  laid  out  in  other  lands,  after  a  difference 
of  opinion  between  Lord  Thurlow  and  Lord  Bosslyn,  it  is 
established,  that  it  may;  that  the  particular  estate  pointed  out, 
is  only  the  mode  directed  for  executing  the  primary  intention  for 
a  purchase. 

The  doctrine  therefore  is  only  this ;  that  he  dkects  what  he 
believes  capable  of  being  done  in  all  events,  though  not  in  the 
precise  mode;  and  the  Court  follows  that  up;  holding,  that 
being  directed  to  be  done,  it  shall  be  considered  as  done.  But  it 
is  quite  a  different  point,  whether,  if  I  have  a  contract  for  a 
particular  estate,  and  direct,  if  it  becomes  mine,  it  shall  go  in  a 
certain  course,  if  it  never  becomes  mine,  yet  money,  to  be  laid 
out  in  another  estate,  is  to  go  in  that  direction.  Suppose  I  have 
[  *619  ]  an  estate,  and  wish  to  buy  a  small  ^estate  in  the  neighbourhood 
with  a  house ;  and  contract  for  that  estate,  meaning  it  for  my 
eldest  son ;  and  supposing,  no  title  can  be  made ;  it  may  be  the 
most  distant  thing  from  my  purpose  to  take  away  that  value 
from  my  other  children  for  the  eldest  son,  if  that  particular 
object  cannot  be  obtained.  Upon  what  ground  is  it  to  be 
inferred  that,  if  I  cannot  succeed  in  that  object,  I  also  mean  any 
other  estate  to  be  purchased ;  not  which  I  had  an  inclination  to 
buy,  but  which  my  heir  at  law  may,  contrary  to  my  intended 
disposition  between  him  and  the  rest  of  my  family,  choose. 
The  situation  of  the  parties  also  is  altered ;  for  the  vendor 
might  be  a  debtor  by  specialty  in  respect  of  the  contract. 
Instead  of  that,  the  codicil  only  directing  execution  of  the 
contract,  the  testator  being  under  circumstances,  upon  which  he 
might  withdraw  from  the  contract,  as  it  could  not  be  executed, 
yet  after  his  death,  to  make  good  the  question  between  the  heir 
or  devisee  and  the  personal  representative,  a  construction  is 
made,  changing  the  vendor's  situation,  as  a  debtor  by  specialty ; 
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and  considering  the  testator  as  out  of  mere  bounty  acquiring      Broome 

mm 

another  estate ;  which  he  never  thought  of ;  and  would  not  have  monck. 
so  devised.  His  object  might  have  been  to  buy  that  estate,  as 
contiguous ;  or  for  other  reasons,  which  might  demonstrate  his 
purpose  to  have  that  estate  only.  It  is  very  difficult  to  maintain 
the  doctrine  in  Whittaker  v.  WhittakeVf^  which  went  beyond  what 
was  necessary  for  the  decision. 

My  opinion,  therefore,  as  this  is  a  new  case,  and  not  falling  in 
with  that  doctrine,  or  some  of  the  passages  I  have  now  referred 
to,  is  given  with  great  doubt  and  deference ;  and  therefore  if  you 
are  dissatisfied,  you  may  have  it  argued  again.  But,  I  think,  it 
is  carrying  *the  doctrine  upon  equities,  supposed  to  be  founded  [  *^^^  ] 
in  the  intention,  much  farther  than  a  legitimate  construction  of 
this  codicil  authorizes,  to  say,  if  this  estate  cannot  be  bought,  it 
amounts  to  a  direction  to  buy  some  other  estate. 

Upon  the  second  question,  my  opinion  is  the  same  as  I 
expressed  before ;  that,  if  I  am  right  in  placing  the  devisee  in 
the  situation  of  the  heir,  he  cannot  say,  he  will  take  an  estate 
the  ancestor  would  not  be  obliged  to  take  ;  and,  if  the  objection 
amounts  to  more  than  that,  which  would  enable  the  vendor  to 
say,  the  vendee  shall  take  compensation,  if  it  goes  farther,  to 
entitle  the  vendee  to  refuse,  that  must  decide  the  condition  as  to 
this  point  between  his  real  and  personal  representatives  im- 
mediately after  his  death.  Therefore,  if  no  title  can  be  made, 
the  devisees  are  not  entitled  to  take  this  estate  without  a  good 
title,  or  to  have  another  estate  bought  for  them. 

The  cause  was  re-argued  on  the  part  of  the  plaintiff.    The      April  8 
counsel  for  the  defendant  declined  speaking  to  it  again. 

The  Lord  Chancellor: 

This  case  is  new  in  specie^  of  great  importance  and  difficulty. 
Therefore,  I  wish  it  to  be  spoken  to  again.  I  cannot  get  over 
this  difficulty.  If  a  contract  is  entered  into,  for  the  purchase  of 
an  estate,  under  hand  and  seal,  that  estate  by  force  of  the  con- 
tract becomes  the  estate  of  the  purchaser;  and  will  go  to  his 
heir ;  who  will  take  it  free  from  all  debts  by  simple-contract. 

t  4  Br.  G.  a  31. 
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Bboohb  The  vendor  is  a  creditor  by  specialty ;  and,  if  the  whole  personal 
MoNCK.  estate  would  be  just  sufficient  to  *pay  for  the  estate,  which  was 
[  *62i  ]  the  substance  of  the  contract,  the  heir  would  take  the  estate ; 
and  the  creditors  by  simple  contract  would  be  disappointed ;  for 
there  would  be  a  contract  by  covenant  under  hand  and  seal ; 
with  which  the  executor  could  be  charged  at  law.  But,  how 
would  it  be,  if  the  proposed  vendor  could  not  maintain  an  action ; 
the  title  being  defective  ?  If  he  could  not  recover  the  money  at 
law,  will  this  Court  hold,  that,  as  such  contract  was  entered  into, 
and  the  benefit  of  it  devised,  that  shall  be  considered  a  devise, 
not  only  of  the  land,  so  contracted  for,  but  a  devise  of  any  land 
that  can  be  purchased  with  that  money ;  and,  if  so,  will  the 
Court  give  that  effect  to  the  contract  and  the  will,  that  will 
prejudice  simple-contract  creditors?  If  that  is  not  the  effect  as 
to  simple-contract  creditors,  upon  what  principle  can  it  be  said, 
that  this  is  the  doctrine,  if  there  are  simple-contract  creditors, 
and  not,  if  there  are  no  such  creditors  ?  In  the  cases  cited  there 
was  no  doubt,  if  the  title  had  been  good,  the  estate  would  have 
descended  upon  the  heir  against  simple-contract  creditors :  but 
it  was  held,  that,  if  the  title  was  not  good,  the  heir  could  not 
insist  upon  any  thing ;  and  the  consequence  is,  that,  the  title 
being  bad,  the  simple-contract  creditors  might  have  been  paid 
out  of  the  purchase-money,  that  in  the  case  of  a  good  title  would 
have  been  laid  out  in  land.  It  is  very  difficult  to  say,  there  is 
a  difference  between  the  heir  and  devisee,  where  the  title  of 
simple-contract  creditors  comes  in  question ;  and,  if  not,  the 
case  must  be  pursued  to  the  consequence :  viz.  that  this  is  the 
doctrine  of  the  Court,  if  there  are  simple-contract  creditors ;  and 
is  not  the  doctrine,  if  there  are  none.  I  cannot  alter  the  opinion 
I  have  expressed. 
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CHAMBEBS  v.  GOLDWIN.f  isos. 

(11  Veaey,  1—2.)  ^P^  2. 

A  testator  directed  maintenanoe  for  his  Bona  during  minority,  and  for    Eldov,  L.C. 
his  daughter  till  twenty-one,  or  marriage ;  and  gare  her  a  legacy,  in 
case  she  should  attain  twenty-one;  payable  at,  and  to  carry  interest  ^    ^ 

from  that  time.    Haying  married  at  eighteen,  she  was  allowed  mainten- 
ance for  the  interval,  imtil  twenty-one. 

Tristram  Batcliffb  by  his  will  devised  estates  in  the  island 
of  Jamaica,  with  the  stock,  &e.  to  trustees,  and  their  heirs  apon 
trust ;  to  pay  debts,  and  also  to  maintain  and  educate  his  sons 
during  their  minorities,  and  his  daughter  until  her  age  of 
wenty-one  years,  or  day  of  marriage,  which  should  first  happen, 
in  such  manner  as  his  trustees  should  think  proper ;  and,  subject 
thereto,  he  devised  his  estates  to  his  sons,  charged  with  the  pay- 
ment thereout  of  the  sums  of  10,000!.  and  5,0002.  currency  to 
his  daughter,  in  case  she  should  live  to  attain  her  age  of  twenty- 
one  years :  the  same  to  carry  interest  from  the  time  of  her 
attaining  such  age  of  twenty-one,  at  the  rate  of  62.  per  cent. ; 
and  to  be  paid  by  instalments ;  the  first  payment  to  be  made, 
when  and  if  she  should  attain  twenty-one. 

The  decree  directed  an  inquiry,  who  had  maintained  the 
children ;  and  what  was  proper  to  be  allowed  for  their  mainten- 
ance for  the  time  past,  since  the  death  of  their  father,  and  to 
come.  The  report  stated,  that  *the  plaintiff,  Mrs.  Chambers,  [  ^2  ] 
the  testator's  daughter,  was  maintained  according  to  the  direc- 
tions of  the  will,  until  her  marriage,  upon  the  8rd  of  January, 
1795,  when  she  was  of  the  age  of  eighteen  ;  and  from  that  time, 
till  she  attained  twenty-one,  in  1798,  by  her  husband.  The 
cause  coming  on  for  farther  directions,  the  question  was  upon 
the  claim  of  the  plaintiffs  for  the  maintenance  of  Mrs.  Chambers 
from  the  time  of  her  marriage  until  her  age  of  twenty-one  years. 

The  Lord  Chancellor: 

This  is  the  most  doubtful  case  that  has  occurred  upon  the 
point  of  maintenance.  But,  upon  the  whole,  the  testator  having 
expressly  provided  for  maintenance  up  to  a  certain  period,  leaving 

t  In  re  George  (1876)  5  Ch.  D.  840,      re  Dicksan  (1885)  29  Ch.  D.  331,  54 
47  L,  J.  Ch.  118,  37  L.  T.  204;  In     L.  J.  Ch.  510,  510,  52  L.  T.  707. 
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a  chasm  unprovided  for,  and  having  given  interest,  as  interest, 
from  the  period  of  majority  to  the  time,  when  the  legacy  was  to 
be  paid,  the  Court  may  infer,  that  he  did  not  mean  that  this 
child  should  have  nothing  in  t'lat  interval ;  by  analogy  to  the 
case  of  a  legacy  to  a  child,  payable  at  a  future  day,  though 
nothing  is  said  about  interest,  the  Court  infers,  that  the  father 
did  not  intend  that  the  child  should  not  be  maintained,  and  re- 
ceive education,  during  the  whole  period  of  the  infancy.!  A 
reasonable  maintenance  therefore  ought  to  be  allowed  from  the 
age  of  eighteen,  when  the  plaintiffs  married,  until  Mrs.  Chambers 
attained  twenty-one. 


1805. 
April  5. 

Eldon,  L.C. 

[3] 


WILLI^VMS,   Ex  PARTE. 

(11  Vesey,  3—8.) 

Upon  a  dissolution  of  partnership  by  the  retirement  of  a  partner, 
followed  by  the  bankruptcy  of  the  continuing  partner,  the  right  of  the 
joint  creditors  Sfgainst  joint  property,  remaining  in  specie,  depends  upon 
the  hofia  fidea. 

The  transaction  in  this  instance  having  that  character,  the  petition  of 
joint  creditors  was  dismissed. 

Debts  within  the  statute  21  Jac.  I.  c.  19,  s.  11. 

Porter  Shepherd  and  Bichard  Smith,  carrying  on  business 
at  King's  Lynn,  in  partnership,  as  linen-drapers,  dissolved  their 
partnership  on  the  5th  of  September,  1803 ;  inserting  a  notice 
in  the  London  Gazette,  on  the  25th  of  November  in  that  year ; 
stating,  that  the  partnership  was  dissolved  by  mutual  consent  on 
the  6th  of  September  last ;  and  that  all  debts  due  from  the  part- 
nership were  to  be  paid,  and  would  be  discharged,  by  Shepherd. 

On  the  24th  of  December  following  a  commission  of  bank- 
ruptcy issued  against  Shepherd.  The  assignees  under  the  com- 
mission possessed  joint  property  of  the  bankrupt  and  Smith. 
The  petitioners,  being  joint  creditors,  presented  a  petition ;  pray- 
ing, that  they  might  be  permitted  to  prove  under  the  commis- 
sion ;  that  distinct  accounts  might  be  kept ;  and,  that  the  joint 
effects  might  be  first  applied  to  the  joint  debts ;  and  the  separate 
effects  to  the  separate  debts,  &c.  Under  that  petition  an  inquiry 
was  directed,  whether  there  was  any  joint  property;  and,  if 

t  See  anicy  Cavendish  v.  Mercer,  6  B.  B.  25  (5  Ves.  195,  n.). 
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there  was,  it  was  ordered,  that  the  joint  creditors  should  be  at  Williams, 
Uberty  to  prove  their  debts,  and  that  the  joint  property  should  ^^  ^^^^ 
be  divided  among  them.  The  result  of  that  inquiry  was,  that 
effects,  to  a  considerable  amount,  belonging  to  the  partners  at 
the  dissolution  of  the  partnership,  were  remaining  in  specie; 
and  that  several  outstanding  debts  to  the  partnership  were  still 
remaining  due. 

The  petitioners  contended  before  the  commissioners,  that  the 
specific  property,  and  outstanding  debts,  belonging  to  the  part- 
nership, were  to  be  considered  as  joint  effects,  and  applicable  to 
the  joint  debts :  but  the  ^opinion  of  the  commissioners  was,  that  [  4  ] 
such  effects,  remaining  in  specie,  had  by  the  effect  of  the  dis- 
solution of  the  partnership  become  the  separate  property  of 
Shepherd,  and  applicable  in  the  first  instance  to  his  separate 
debts ;  and  in  taking  the  accounts  they  refused  to  include  any 
part  of  such  specific  effects,  as  forming  part  of  the  joint  estate 
<except  certain  debts  owing  to  the  partners) . 

This  petition  was  therefore  presented,  praying  an  account  of 
the  si)ecific  effects  of  Shepherd  and  Smith ;  and  that  such  effects 
may  be  declared  to  form  part  of  the  joint  estate,  &c.  The  bank- 
rupt by  afGidavit  stated,  that  it  was  fully  agreed  between  him  and 
Smith,  that  Smith  should  give  up  and  deliver  to  him  the  whole 
of  the  stock  and  effects;  that  the  deponent  should  have  and 
take  the  same  to  his  own  use  and  account ;  and  that  the 
deponent  should  pay  all  the  joint  debts ;  and  that  he  never  con- 
sidered himself  as  accountable  to  Smith  for,  or  liable  to  pay  him, 
any  part  of  the  surplus ;  if  any  should  remain  after  payment  of 
the  joint  debts ;  and  that  the  goods  were  exposed  to  sale  by  the 
deponent  on  his  own  account. 

Afr.  Richards  and  Mr.  Cooke,  in  support  of  the  petition, 
distinguished  this  case  from  Ex  jnirte  Rtiffin :  t  in  the  latter  a 
solemn  act  by  assignment  taking  place;  from  which  it  was 
sufficiently  manifest,  that  the  continuing  partner  for  valuable 
consideration  took  the  property ;  and  he  was  for  a  year  and  a 
half  treated  by  all  the  world  as  a  sole  trader :  in  this  instance 
there  was  nothing  but  an  advertisement,  following  the  mere  fact 

t  6E.E.  237(6  Ves.  119). 
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Williams,    of  general  dissolution,  and  delivery  of  the  effects  by  the  retiring 
Kx parte,     partner  to  the  other;  who,  as  in  every  case,  was  to  pay  the 
debts ;  and  the  bankruptcy  followed  immediately. 

Mr.  RomiUy  and  Mr.  CvUen,  for  the  assignees,  relied  upon 
Ex  parte  Ruffin ;  observing,  that  no  assignment  in  writing  is 
necessary ;  and,  that  the  person  continuing  the  trade,  being  to 
pay  the  debts,  must  have  the  means. 

The  Lord  Chancellor: 

I  have  frequently,  since  I  decided  the  case  Ex  parte  Rvjin, 
[  *6  ]        considered  it ;  and  I  approve  that  decision.    In  *a  subsequent 
case  the  dissolution  took  place  only  a  week  before  the  ques- 
tion arose ;  and  the  true  question,  I  thought,  was  upon  the 
bona  fides  of  the  transaction ;    whether  that,  which  had  been 
joint  estate,  had  become  separate  estate.    The  grounds  upon 
which  I  went  in  Ex  parte  Rvffin  were  these.    Among  partners 
clear  equities  subsist,  amounting  to  something  like  lien.    The 
property  is  joint :  the  debts  and.  credits  are  jointly  due.    They 
have  equities  to  discharge  each  of  them  from  liability,  and  then 
to  divide  the  surplus  according  to  their  proportions :  or,  if  there 
is  a  deficiency,  to  call   upon    each    other  to  make  up  that 
deficiency,  according    to    their  proportions.    But,  while  they 
remain  solvent,  and  the  partnership  is  going  on,  the  creditor 
has  no  equity  against  the  effects  of  the  partnership.    He  may 
bring  an  action  against  the  partners;  and  get  judgment ;  and 
may  execute  his  judgment  against  the  effects  of  the  partnership. 
But,  when  he  has  got  them  into  his  hands,  he  has  them  by  force 
of  the  execution,  as  the  fruit  of  the  judgment :  clearly  not  in 
respect  of  any  interest  he  had  in  the  partnership  effects,  while 
he  was  a  mere  creditor,  not  seeking  to  substantiate,  or  create,  an 
interest  by  suit.    There  are  various  ways  of  dissolving  a  part- 
nership :  effluxion  of  time :  the  death  of  one  partner :  the  bank- 
ruptcy of  one ;  which  operates  like  death :  or,  as  in  this  instance, 
a  dry,  naked  agreement,  that  the  partnership  shall  be  dissolved. 
In  no  one  of  those  cases  can  it  be  said,  that  to  all  intents 
and  purposes  the  partnership  is  dissolved ;  for  the  connection 
still  remains,  until  the  affairs  are  wound  up.    The  representative 
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of  a  deceased  partner,  or  the  assignees  of  a  bankrupt  partner,  Willtaks, 
are  not  strictly  partners  with  the  survivor,  or  the  solvent  ^2*P»^«- 
partner :  but  still  in  either  of  those  cases  that  community  of 
interest  remains,  that  is  necessary,  until  the  afiEears  are  wound 
up:  and  that  requires,  that  what  was  partnership  property 
^before  shall  continue,  for  the  purpose  of  a  distribution,  not  as  L  ^^  ] 
the  rights  of  the  creditors,  but  as  the  rights  of  the  partners 
themselves  require :  and  it  is  through  the  operation  of  admin- 
istering the  equities,  as  between  the  partners  themselves,  that 
the  creditors  have  that  opportunity ;  as  in  the  case  of  death  it  is 
the  equity  of  the  deceased  partner,  that  enables  the  creditors  to 
bring  forward  the  distribution.  The  creditors  are  not  injured  by 
the  agreement  of  partners  to  dissolve  the  partnership,  and  that 
from  that  time  what  was  joint  property  shall  become  the  separate 
property  of  one ;  notice  of  the  dissolution  being  given ;  as  either 
a  consideration  is  paid :  or,  which  for  this  purpose  is  equal  to 
consideration,  a  covenant  is  entered  into  to  pay  the  debts,  and 
indemnify  the  retiring  partner,  so  conceived  as  not  to  leave  any 
lien  upon  the  property.  Upon  any  other  principle  the  conclusion 
must  be,  that  a  partner  could  not  retire  from  Child's  house ;  as 
the  effects  may  be  distributed  twenty  years  hence  among  the  cre- 
ditors, if  they  remain  so.  If  creditors  do  not  like  the  arrange- 
ment, they  may  go  to  each  of  the  partners,  and  desire  payment. 
Another  material  ground  is,  that,  where  the  possession  of  the 
property  is  delivered  over  to  the  surviving  partner,  and  he  goes 
into  the  world  as  a  sole  trader,  he  has  all  the  credit,  belonging 
to  him  as  such  sole  trader ;  having  the  possession,  and  dealing 
with  mankind,  as  such.  I  qualify  it  so ;  for  I  do  not  agree,  that 
mere  dissolution  will  work  all  this  effect ;  as  that  does  no  mo)re 
than  declare,  that  the  partnership  is  not  to  be  carried  on  any 
farther,  except  for  winding  up  the  affairs:  and  he,  who  has 
actual  possession,  has  it,  clothed  with  a  trust  for  the  other,  to 
apply  the  property  to  the  debts ;  and  that  will  qualify  the  nature 
of  his  possession,  so  that  it  cannot  be  said,  he  has  the  sole 
^possession  of  the  specific  effects,  or  the  debts ;  to  bring  it  [  ^7  ] 
within  the  operation  of  the  statute  of  King  James ;  t  which 

t  Stat.  21  Jac.  I.  c.  19,  b.  11.    See  antCy  Janes  v.  Gibbons,  7  E.  E.  247  (9 
Ve«.  407). 
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Williams,  certainly  affect  debts.  Having  had  occasion  lately  to  look  into 
Kx  parte,  jj^^^j  ^jQ^tj-yje  from  Twyne's  case,t  I  think,  in  modem  times  a 
tendency  has  prevailed  to  give  more  effect  to  the  actual,  manual, 
possession,  as  evidence  of  fraud,  that  Twyne's  case  was  intended 
to  sanction.  But  it  is  enough  to  say,  mere  dissolution  of  part- 
nership, if  there  is  no  more,  leaves  each  partner  in  possession,  as 
a  trustee  for  all,  to  the  extent  of  enabling  each  to  call  upon  all 
to  apply  the  partnership  effects  to  the  purposes,  to  which  they 
ought  to  be  applied,  even  if  there  was  no  dissolution.  But  it  is 
the  equity  of  the  partners  among  each  other,  that  requires  that 
application;  not  that  of  the  creditors;  for  whom  however  a 
provision  is  thereby  necessarily  operated,  which  they  could  not 
operate  for  themselves,  unless  by  action  and  execution ;  laying 
hold  of  the  effects ;  as  they  might  of  the  person. 

The  question  then  is,  whether  the  contract  for  dissolution  has 
left  these  equities,  attaching  upon  the  possession.  If  it  is 
competent  to  partners  to  say,  those  equities  shall  no  longer 
exist,  inquiry  is  necessary,  to  ascertain,  whether  by  the  bargain 
for  the  dissolution  that,  which  was  the  property  of  all,  has 
become  the  property  of  one.  In  Ex  parte  RuffiUfl  there  could  be 
no  doubt  upon  that:  a  legal  instrument  being  produced;  the 
legal  effect  of  which  was  such  as  I  have  stated.  That  case  was 
no  more  than  that,  a  bankruptcy  happening  a  considerable  time 
[  «8  ]  after  the  execution  of  the  *deed,  the  effects  came  to  be  considered 
the  separate  effects  of  the  trader,  in  whose  hands  they  were  left ; 
and  the  other  was  only  to  come  in  as  a  creditor.  Upon  the 
facts  of  this  case,  without  saying,  whether  the  conclusion  of  the 
commissioners  as  to  the  joint  debts  is  right,  there  is  distinct 
evidence  of  an  agreement,  that  the  joint  effects  should  be  con- 
sidered separate  effects ;  and  that  fact  calls  upon  me  to  declare 
the  conclusion  of  law,  that  these  are  separate  effects. 

The  petition  was  dismissed. 
t  3  Co.  Eep.  80.  t  5  E.  E.  237  (6  Ves.  119). 
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HOLYLAND,   Ex  parte.  i805. 

(1 1  Vesey,  10—12.)  ^prU  9. 

Issue  directed  upon  a  lunacy,  established  by  two  veidicts.  Eldon,  L.C. 

To  supersede  a  commission,  it  is  not  necessary,  that  the  mind  should  r  ia  i 
be  restored  to  its  original  state :  competence  to  common  purposes,  as  to  *^  ^ 
make  a  will  of  personal  estate,  is  sufficient.  But  the  absence  of  the 
disorder,  especially  if  of  a  dangerous  tendency,  must  be  satisfactorily 
proved  by  the  evidence  of  persons,  having  competent  knowledge  of  the 
whole  subject,  not  only  as  to  the  present  state  of  the  party,  but  with 
reference  to  aU  the  former  evidence. 

The  object  of  this  petition  was  to  supersede  a  commission  of 
Icmacy ;  mider  which  the  petitioner  had  been  found  a  lunatic  by 
two  verdicts :  one  upon  the  usual  proceeding ;  the  other  under 
an  issue,  directed  upon  a  former  application  by  the  petitioner  to 
supersede  the  commission.  The  nature  of  his  disorder  was 
violence  to  a  dangerous  degree,  with  threats  against  his  wife^ 
and  all,  who  were  concerned  in  supporting  the  commission.  At 
the  time  this  application  was  made  his  wife  was  dead  :  but  the 
petition  was  opposed  by  the  petitioner's  daughter,  and  her 
husband,  who  was  the  committee. 

Mr,  Alexander,  Mr.  RomiUy,  and  Mr.  Hart,  in  support  of 
the  petition :  Mr.  Piggott,  Mr.  Cooke,  and  Mr.  Johnson,  against 
it. 

The  LoBB  Ghancellob: 

There  is  no  part  of  the  duty,  that  occurs  in  the  exercise  of 
this  jurisdiction,  more. unpleasant,  and  requiring  greater  caution, 
than  that  of  determining,  when  a  commission  should  be  super- 
seded; for,  though  you  may  upon  evidence  arrive  at  a  safe 
conclusion,  establishing  lunacy,  it  is  very  difficult  to  determine, 
when  the  mind  is  restored ;  depending  upon  the  circumstance, 
whether  the  party  is  led  to  those  topics,  upon  which  it  was 
affected.  The  case,  in  which  the  lunatic  is  now  in  the  manage- 
ment of  the  estate  of  his  own  committee,  we  are  all  acquainted 
with.  In  another  case  I  succeeded  in  getting  Lord  Thurlow, 
after  a  very  long  conversation  with  the  party,  to  supersede  the 
commission;  and  was  satisfied,  from  many  conferences  with 

F  2 
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HoLTLAKD,  him,  that  he  was  perfectly  rational :  but  immediately  after  the 
X  parte,  petition  was  heard,  *coming  to  thank  me  for  my  exertions,  he  in 
^  ^  five  minutes  convinced  me,  that  the  worst  thing  that  could  have 
been  done  for  him,  was  to  get  rid  of  the  commission.  In  the 
case  of  Mrs.  Barker  t  Lord  Thtjblow  said,  that,  where  lunacy  is 
once  established  by  clear  evidence,  the  party  ought  to  be  restored 
to  as  perfect  a  state  of  mind  as  he  had  before ;  and  that  should 
be  proved  by  Evidence  as  clear  and  satisfactory.  I  cannot  agree 
to  that  proposition,  either  as  to  property,  or,  with  reference  to  such 
a  case  as  this ;  for,  suppose  the  strongest  mind  reduced  by  the 
delirium  of  a  fever,  or  any  other  cause,  to  a  very  inferior  degree 
of  capacity,  admitting  of  making  a  will  of  personal  estate ;  to 
which  a  boy  of  the  age  of  14  is  competent ;  the  conclusion  is  not 
just,  that,  as  that  person  is  not  what  he  had  been,  he  should  not 
be  allowed  to  make  a  will  of  personal  estate.  There  may  be 
frequent  instances  of  men  restored  to  a  state  of  mind,  inferior  to 
what  they  possessed  before  :  yet  it  would  not  be  right  to  support 
commissions  against  them.  On  the  other  hand,  if  lunacy  has 
been  satisfactorily  established,  particularly  where  there  is  a 
tendency  to  do  great  personal  harm  to  others,  I  ought  to  be  sure 
by  the  evidence  of  persons,  having  competent  knowledge  upon 
the  whole  of  the  subject,  that  there  is  an  absence  of  that 
disorder;  and,  that  those  tendencies  may  not  be  brought 
forward,  when  it  may  not  be  generally  known,  that  there  is  any 
providence  of  the  law  thrown  over  the  individual. 

There  is  in  this  case  considerable  evidence,  that  the  petitioner 
is  recovered.  But,  if  the  whole  nature  of  the  case  has  not  been 
stated  to  the  physician,  who  swears,  that  he  has  frequently  seen 
the  petitioner,  and  believes  him  to  be  of  sound  mind ;  unless  he 
can  go  farther,  and  state,  that  the  ground  of  the  opinions  of 
[  *12  ]  those  medical  ^gentlemen  who  thought  otherwise,  was  laid  before 
him,  that  he  has  had  an  opportunity  of  considering  it,  and  the 
result  of  the  whole  is,  that,  just  and  accurate  as  those  conclu- 
sions were,  or  inaccurate,  upon  his  own  conclusion,  satisfactorily 
formed,  the  present  state  of  the  party  is,  as  he  represents  it ; 
unless  the  affidavit  comes  with  some  such  exposition,  though  the 
conclusion  may  be  right,  not  having  those  particulars  before  me, 

t  2'Ae  Attorney 'Oentral  r.  Pamiher,  3  Br.  C.  C.  441. 
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I  cannot  try  the  truth  of  the  inference.  The  question  in  this  Holtlano, 
instance  may  be,  whether  the  existence  of  the  commission  may  '  ^^^^' 
not  be  necessary,  in  order  to  secure  to  the  party  the  utmost 
comfort  and  happiness  he  is  capable  of  enjoying.  This  case  is 
reduced  to  that  state,  in  which  it  is  fit  again  to  ask  the  opinion 
of  a  jury,  whether  this  commission,  which  has  been  supported 
by  two  verdicts,  ought  to  continue.  It  must  therefore  be  tried  in 
an  issue. 


WRIGHT  V.  MORLET.  iwh. 

JVm  13 

MORLEY  V.  ST.  ALBAN.f  j^' 

(11  Vesey,  12—23.)  jffc».  7. 

^Afch  23 
ABaignment  by  a  husband  of  part  of  his  wife*B  equitable  interest,  yiz.,  

Dividends  of  stock  in  trust  for  her,  for  valuable  consideTation,  enforced  RolU  Court, 

upon  the  bill  of  a  surety  for  the  husband,  to  be  indemnified  against  past  Qeakt   M.R. 

and  future  payments :  the  assignment  extending  only  to  100/.  a-year,  r  12  1 

out  of  2607.    The  remaining  dividends  under  a  bill,  on  behalf  of  the  ^ 

wife,  paid  to  her;  the  husband  having  after  the  assignment  gone  abroad 

without  making  any  provision  for  her. 

By  indentures  between  Henry  Victor  Thomas  St.  Alban  and 
Richard  Dyer,  reciting,  that  Charles  Edwards  bequeathed  4,000Z., 
upon  trust,  to  be  laid  out  in  5  per  cent.  Bank  Annuities,  and  to 
permit  his  wife,  Frances  Edwards,  from  time  to  time,  for  and 
during  the  term  of  her  life,  to  receive  and  take  to  and  for  her 
own  use  and  benefit  the  interest,  dividends  or  proceeds,  which 
should  or  might  arise  and  become  due  and  payable  ^thereout,  [  ^^^  ] 
and  from  and  immediately  after  the  decease  of  his  said  wife  upon 
farther  trust,  that  they  should  sell  out  all  the  said  stock,  and 
pay  the  money,  which  should  arise  by  the  sale,  to  and  amongst 
the  testator's  three  children,  Thomas,  Frances,  and  Mary 
Edwards,  when  they  should  respectively  attain  the  age  of 
twenty-one,  share  and  share  alike,  with  survivorship;  and 
farther  reciting,  that  after  the  death  of  the  testator,  St.  Alban 
married  his  widow ;  and  that  Dyer  had  agreed  with  him  for  the 
purchase  of  an  annuity  of  lOOI.,  to  be  paid  during  the  joint  lives 
of  St.  Alban  and  his  wife,  at  the  price  of  600^,  and  that  for 
securing  the  payment  of  that  annuity  St.  Alban,  and  Sir  George 

t  Taunton  v.  MorrU  (1879)  11  Ch.  D.  779,  48  L.  J.  Ch.  408. 
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Wright,  as  his  surety,  by  their  bond  became  jointly  and  severall j 
bound  to  Dyer ;  it  was  witnessed,  that  in  pursuance  of  the  said 
agreement,  and  in  consideration  of  the  sum  of  6002.,  paid  to  St. 
Alban  by  Dyer,  St.  Alban  did  bargain,  sell,  assign,  transfer,  &c. 
to  Dyer,  his  executors,  &c,  all  the  interest,  dividends,  and  annual 
proceeds,  of  the  sum  of  5,2012.  5  per  cent.  Bank  Annuities,  in 
which  the  said  sum  of  4,0002.  had  been  invested,  which  under  the 
will  of  Edwards  should  from  time  to  time  during  the  joint  lives 
of  St.  Alban  and  his  wife  become  due  and  payable  to  them,  or  to 
him  in  right  of  his  wife  ;  upon  trust  to  retain  the  said  annuity  ; 
and  to  pay  the  residue  from  time  to  time  to  Mr.  St.  Alban,  his 
executors,  &c. ;  or,  as  he  should  appoint. 

Mr.  St.  Alban  gave  a  bond  of  indeipnity  to  the  surety ;  and 
afterwards  went  abroad.  The  trustees  of  the  stock  refusing  to 
make  any  payment  under  the  grant  of  the  annuity,  the  surety 
was  called  upon  ;  and,  having  paid  1002.,  he  filed  a  bill  against 
the  trustees,  and  Dyer,  and  Mr.  St.  Alban,  who  was  stated  to  be 
out  of  the  jurisdiction,  and  his  wife ;  charging,  that  she  was 
privy  to  the  grant  of  the  annuity;  and  agreed,  that  the  dividends 
of  the  stock  should  be  chargeable  with  it ;  and  that  she  would 
^have  executed  the  grant,  but  that  Dyer  was  advised,  that  she 
was  not  a  necessary  party ;  and  praying,  that  the  trustees  of  the 
stock  may  be  decreed  to  repay  to  the  plaintiff  what  he  has  paid  ; 
and  that  an  appropriation  may  be  made  to  answer  the  future 
pajrments  of  the  annuity  during  the  life  of  Mrs.  St.  Alban. 

Mrs.  St.  Alban  by  her  answer  admitted,  that  she  was  privy  to 
the  treaty  for  the  annuity;  and  consented,  that  her  husband 
should  make  the  dividends  of  the  Bank  Annuities  chargeable 
with  the  payment;  and,  that  she  consented  to  execute,  and 
would  have  executed,  the  grant,  except  for  the  reason  stated  in 
the  bill :  but  she  submitted,  that,  as  her  consent  was  obtained, 
while  under  coverture,  and  as  she  had  by  her  next  friend  filed  a 
bill  against  the  trustees  of  the  stock  for  an  account  of  the 
dividends  accrued,  since  her  husband  left  the  kingdom ;  and 
praying,  that  they  may  be  applied  for  her  maintenance,  which 
suit  is  still  depending,  the  deed  did  not  pass  her  interest  in  the 
Bank  Annuities. 

The  other  cause  was  instituted  on  behalf  of  Mrs.  St*  Alban,  as 
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stated  in  her  answer,  claiming  to  have  all  the  dividends  paid  to 
her ;  alleging,  that  her  husband  had  left  the  kingdom  without 
making  any  provision  for  her. 

Mr.  Fonblanque  and  Mr.  Maddock  for  the  plaintiff  Wright, 
insisted,  that  the  disposition  made  by  the  will  in  favour  of  Mrs. 
St.  Alban  could  not  exclude  any  future  husband  from  taking 
jure  mariti  the  benefit  of  the  bequest ;  and  therefore  the  wife 
could  not  resist  the  claim  of  the  plaintiff.  [They  cited  Sir 
Edward  Turner* b  case.t  Pitt  v.  Hunt.X  Tudor  v.  Samyne.% 
Ball  V.  Montgo7n€ry,\\  and  other  cases.] 
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r. 
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Mr.  RomiUy  and  Mr.  W.  Agar,  for  Mrs.  St.  Alban :  [  is  ] 

This  precise  question  has  never  been  decided.  Certainly  the 
property  is  not  given  to  the  separate  use  of  the  defendant :  but 
her  husband  is  entitled  in  her  right.  There  is  no  doubt,  if  he 
wants  the  assistance  of  the  Court,  he  must  make  a  settlement ; 
and  Lord  Alvakley  very  frequently  said,  there  is  no  ground  for 
the  distinction  in  the  instance  of  a  particular  assignee  for 
valuable  consideration ;  as  the  plaintiff  certainly  is,  who,  being 
in  no  better  situation  than  the  husband,  is  equally  bound  to 
make  a  settlement,  before  he  can  have  the  assistance  of  the 
Court.  *  *  The  only  question  is  upon  the  particular  nature 
of  the  property,  a  life  interest.  The  Court  does  not  compel  the 
husband  to  make  a  provision  out  of  that,  where  they  have  been 
living  *together :  but,  where  the  wife  is  deserted  by  the  husband,  [  •ic  ] 
will  compel  the  application  of  a  life  interest,  as  much  as  a  sum 
in  gross :  Watkyns  v.  Watkyns.^  Colmer  v.  Colmer  there  cited, 
reported  in  Moseley.tt  *  *  The  Court  will  not  permit  the 
husband  to  strip  himself  of  the  power  of  maintaining  his  wife  ; 
and  will  take  the  whole  fund,  in  order  to  compel  him  to  main- 
tain her. 


Mr.  Fonblanque,  in  reply : 
The  assignee  relies  upon  the  legal  title,  not  the  concurrence 


t  1  Chan.  Casee,  307 ;  1  Yem.  7. 
X  1  Vem.  18 ;  2  Freem.  78. 
§  2  Vem.  270. 


i|  2  B.  E.  197  (2  Yes.  J.  191). 
f  2  Atk.  96. 
tt  Mo0.  121. 
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Wbigbt      of  the  wife  in  the  transaction.    There  is  no  equity,  controlling 

MouLvT.     ^^^  marital  right,  existing  at  the  date  of  the  assignment ;  which 

MoBLKT     cannot  he  affected  by  his  subsequent  conduct  in  withdrawing 

8t  aLhab    ^^^  ^®^'     ''•^®  claim  of  the  creditor,  being  prior  in  date,  and 

attaching  upon  the  marital  right,  will  be  preferred.    In  this  case 

the  wife  will  not  be  left  destitute.    *    ♦    * 

18C6,  This  cause  was  further  argued,  upon  a  doubt,  suggested  by  the 

j'hb^.      Mastbb    of    thb    Rolls,  whether  the  surety  could   file    the 
[19]       bill.    ♦    ♦    ♦ 

J/an^k  23.      ThE  MaSTER  OF  THB  BoLLS  : 

r  2Q .  In  these  causes  Mrs.  St.  Alban  was  before  her  marriage 

entitled  for  life  to  dividends  of  stock,  standing  in  the  names  of 
trustees.  It  does  not  appear,  that  there  was  any  settlement. 
After  the  marriage  her  husband  granted  an  annuity ;  and 
assigned  the  dividends  to  secure  it ;  and  it  is  alleged,  that 
soon  afterwards  he  quitted  the  kingdom  without  making  any 
provision  for  her.  The  surety,  being  called  upon,  pays  some  in- 
stalments ;  and  files  a  bill,  praying  out  of  the  dividends  to  be 
repaid  those  instalments ;  and,  that  a  sufficient  portion  shall  be 
set  apart  to  answer  the  future  payments ;  so  as  to  exonerate  him 
from  the  obligation  of  continuing  to  pay  the  annuity.  The 
other  bill  is  filed  on  the  part  of  the  wife;  stating,  that  her 
husband  had  abandoned  her ;  and  praying,  that  the  whole  of  the 
dividends  may  be  paid  to  her  for  her  separate  use. 

The  first  question  is,  whether  this  assignment  by  Mr.  St. 
Alban  of  the  dividends  of  his  wife  is  binding  upon  her.  If  it  is 
not,  the  plaintiff  Wright  cannot  have  any  relief  upon  his  bill.  If 
it  is,  the  question  is  still  made,  whether  the  plaintiff  is  entitled 
to  the  relief  he  seeks.    *    *    * 

[The  Master  of  the  Bolls  then  reviewed  the  earlier  cases, 
and  held  that  the  assignment  was  binding  on  the  wife's  life 
interest,  subject  to  her  equity  to  a  settlement.    The  judgment 
hen  continued  as  follows :  ] 

[  21  ]  If  then  in  this  case,  instead  of  a  particular  assignee  for  a 

valuable  consideration,  I  had  before  me  merely  the  general 
assignees  under  a  commission  of  bankruptcy,  the  wife  could 
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not  as  agaiiiBt  them,  set  ap  a  claim  for  the  whole  of  the  divi- 
dends. I  should  think,  they  dealt  ^fairly,  and  even  favourably, 
towards  her,  if  out  of  2602.,  the  produce  of  this  fund,  they 
allowed  her  to  retain  160Z.  It  is  unnecessary  therefore  to  con- 
sider, what  might  have  been  the  case,  if  the  husband  had 
charged  this  fund  to  its  whole  amount,  or  to  any  greater  extent 
than  he  has  charged  it ;  for  I  must  hold  the  assignment  valid 
to  the  extent  of  the  1002.  per  annum,  with  which  he  has  charged 
the  fund. 

The  question  then  is,  whether  the  Court  will  act  upon  that 
assignment  at  the  instance  of  the  surety,  in  whose  favour  it  is 
not  made.  The  surety  is  the  only  plaintiff.  The  annuitant, 
who  has  the  assignment  of  the  dividends,  does  not  join.  At  the 
hearing  I  thought  the  plaintiff  entitled  to  the  equity  he  seeks. 
Afterwards  I  had  some  doubt :  but  I  adhere  to  my  first  opinion. 
I  conceive,  that,  as  the  creditor  is  entitled  to  the  benefit  of  all 
the  securities  the  principal  debtor  has  given  to  his  surety,!  the 
surety  has  full  as  good  an  equity  to  the  benefit  of  all  the  securities 
the  principal  gives  to  the  creditor.  There  is  a  very  strong 
instance  of  the  application  of  that  equity  in  Parsons  v.  Briddock.  I 
The  principal  had  given  bail  in  an  action.  Judgment  was 
recovered  against  the  bail.  Afterwards  the  surety  was  called 
upon,  and  paid ;  and  it  was  held,  that  he  was  entitled  to  an 
assignment  of  the  judgment  against  the  bail :  so  that,  though 
the  bail  were  themselves  but  sureties,  as  between  them  and  the 
principal  debtor,  yet,  coming  in  the  room  of  the  principal  debtor 
as  to  the  creditor,  it  was  held,  that  they  likewise  came  in  the 
room  of  the  principal  debtor  as  to  the  surety.  Consequently 
that  decision  established,  that  the  surety  had  precisely  the  same 
right  that  the  creditor  had  ;  and  was  to  stand  in  his  place.  The 
surety  had  no  direct  contract  *or  engagement,  by  which  the  bail 
were  bound  to  him ;  but  only  a  claim  against  them  through  the 
medium  of  the  creditor ;  and  was  entitled  only  to  all  his  rights. 
There  are  other  cases,  establishing  the  same  principle ;  though 
not  quite  so  strong  as  that.  The  surety  therefore,  with  regard 
to  the  payments  he  has  actually  made  of  this  annuity,  is  entitled 
to  stand  in  the  place  of  the  creditor,  and  to  be  re-imbursed  out 

t  See  the  note  on  this  point  at  the  end  of  the  case.  |  2  Vorn.  608. 
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of  the  dividends;  and  has  also  an  equity  to  have  the  fund 
applied  in  his  exoneration;  that  fund  being  provided  by  the 
principal  debtor ;  and  made  subject  to  the  payment  of  this 
annuity.! 

[The  Masteb  of  the  Bolls  then  said  that  upon  the  cases 
there  was  no  difficulty  in  giving  the  wife  the  remainder  of  the 
dividends  for  her  separate  use  during  the  absence  of  her 
husband  :  supposing  the  fact  proved,  that  he  left  her  unprovided. 
An  inquiry  was  therefore  directed  whether  the  husband  lived 
abroad  ;  and  had  made  no  provision  for  his  wife. 

Upon  the  first  bill  a  decree  was  made  according  to  the  prayer, 
that  out  of  the  dividends  the  trustees  were  to  reimburse  the 
plaintiff  what  he  had  paid ;  and  that  a  sufficient  portion  should 
be  set  apart  to  answer  the  accruing  payments.  As  between  the 
wife  and  the  surety  no  costs  were  given.] 


Note. — Sir  W.  Grant's  dictum  that  a  creditor  is  entitled  to  the 
benefit  of  the  securities  given  by  the  principal  debtor  to  the 
surety  was  supposed  to  rest  upon  Mawer  v.  Harrison^  1  Eq.  Ca. 
Abr.  98.  A  recent  investigation  of  that  case  shewed  that  it  is  no 
real  authority  for  any  such  proposition,  and  in  the  absence  of 
any  other  authority  in  support  of  the  dictum  Mr.  Justice 
Stirlino  declined  to  follow  it  in  In  re  Walker,  '92,  1  Ch.  621. 
— 0.  A.  S. 


t  1  Turn.  229. 
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STEPHENS,    Ex    PAETE.f  1805, 

(11  Ve-ey.  24-.28.)  '''"Ifl*'  '• 

ICt  dan   T  O 

Equitable  set-off  under  circumstanoes  when  there  could  be  none  at  •    «•  • 

law ;  yiz.  bankers  directed  to  lay  out  money  in  navy  annuities,  not  [  ^^  ] 
doing  so  but  representing  that  they  had,  making  entries,  and  account- 
ing for  the  diTidends,  accordingly ;  and  taking  a  joint  promissory  note 
from  the  party,  under  that  supposition,  and  her  brother,  to  secure  a 
debt  from  him  to  them ;  upon  which  the  assignees  under  their  bank- 
ruptcy sued  him  alone.  Order  for  proof  of  the  balance  (setting-off  the 
debt  upon  the  note)  and  deliyery  of  the  note,  and  an  injunction. 

In  1785  Ann  Stephens  gave  directions  to  Gastell  and  Powell, 
her  bankers,  to  sell  Exchequer  Annuities  and  to  invest  the 
produce  in  51.  per  cent.  Navy  Annuities  in  her  name  and  for  her 
use.  They  informed  her,  they  had  followed  her  directions ;  and 
an  entry,  dated  the  26th  of  September,  1785,  was  made  in  her 
banker's  book  of  8,8202.  lis.  lid.  to  her  credit,  as  the  produce  of 
the  Exchequer  Annuities  ;  and  another  entry,  dated  the  18th  of 
October,  debiting  her  with  8,899Z.  Is.  6d.,  as  paid  by  them  for 
the  purchase  of  8,500Z.  Navy  5  per  cent.  Annuities ;  and  from 
that  time  they  regularly  gave  her  credit  for  the  dividends 
accordingly.  Her  brother,  James  Stephens,  having  a  separate 
account  with  the  same  bankers,  in  1796  proposed  to  borrow  from 
them  1,0002.  upon  the  security  of  the  joint  and  several  note  of 
himself  and  his  sister ;  which  was  agreed  to,  and  the  note  given 
accordingly.  Gastell  and  Powell  afterwards  became  bankrupts ; 
and  it  then  appeared,  that  they  had  not  purchased  the  Navy 
Annuities.  The  assignees  under  the  commission  having  brought 
an  action  against  James  Stephens  alone  upon  the  note,  this 
petition  was  presented  by  him  and  his  sister ;  praying,  that  the 
petitioners  may  be  at  liberty  to  set  off  what  was  due  upon  the 
note  from  the  debt,  due  from  the  bankrupts  to  Ann  Stephens ; 
that  she  may  prove  for  the  residue;  that  the  note  may  be 
delivered  up ;  and  that  the  assignees  may  be  restrained  from 
suing  upon  it. 

Mr.  Healdf  for  the  assignees,  objected,  first,  that  under 

t  MiddUton  v.  PoUock  (1875)  L.  E.  20  Eq.  615, 44  L.  J.  Ch.  618. 
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these  drcamstaiiees  there  was  no  ri^t  to  set-off;  2ndly,  that 
i^rte.     y^  fraud  upon  ICss  Stephens  by  the  bankrupts  could  not  be  set 
np  by  her  brother. 

[  25  ]  Mr.  RamUltf  and  Mr.  Hart,  in  support  of  the  petition : 

It  is  not  oontoided,  that  there  could  be  a  set-off  at  law,  the 
action  being  against  James  Stephens  only :  but  your  Lordship, 
sitting  in  bankruptcy,  will  give  the  same  relief,  that  would  be 
administered  in  equity,  enabling  them  to  make  the  set-off  avail- 
able. *  *  The  action  being  against  James  Stephens  alone,  if 
liiss  Stephens  had  filed  a  bill,  a  court  of  equity  would  not  permit 
the  action  to  proceed,  if  she  chose  to  take  it  as  a  satisfaction  in 
part.  A  court  of  equity  would  not  permit  them  by  bringing  the 
action  against  him  alone  to  avail  themselves  of  such  a  trans- 
action, leaving  her  to  recover,  as  she  could.  Though  he  is  the 
principal,  they  must  be  considered  as  joint-debtors.  In  this  way 
she  would  by  circuity  pay  to  the  bankrupt's  estate  the  money 
they  owe  her.  She  was  induced  to  join  in  the  security  for  her 
[  •SB  ]  brother  by  the  concealment,  contrary  ♦to  good  faith,  of  her  real 
situation.  Upon  this  subject  your  Lordship  exercises  both  a 
legal  and  equitable  jurisdiction ;  frequently  admitting  proof  of 
debts,  upon  which  there  could  be  no  recovery  at  law. 

April  9,      Thb  Lobd  Chancellob: 

The  case  is,  that  these  bankers  had  received  the  money  of  this 
lady,  produced  by  the  sale  of  her  Exchequer  Annuities ;  and 
falsely  and  fraudulently  assured  her,  they  had  laid  it  out  in 
Navy  Annuities,  according  to  her  directions :  at  that  time,  and 
from  half  year  to  half  year,  until  their  failure,  exhibiting  to  her 
a  false  and  fraudulent  document,  as  a  proof  that  they  had  done 
so :  the  money  in  fact  never  having  been  laid  out.  The  con- 
sequence is,  from  the  moment  the  money  came  to  their  hands 
they  were  debtors  to  her  for  that  sum.  The  security,  given  by 
her  for  her  brother  in  1796,  was  given  under  the  supposition, 
that  she  had  stock  standing  in  her  name;  that  she  was  no 
creditor  of  those,  to  whom  she  was  giving  that  security;  but 
they  had  the  management  of  that  stock  of  her's,  accountable  to 
her  for  the  dividends  half  yearly ;  they,  at  the  time  they  took 
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that  security,  knowing,  they  were  then  debtors  to  her  for  that     Stsphsns, 
sum,  which  they  had  not  laid  out  according  to  the  fraudulent  P*'*^ 

representation  they  made  to  her.  She  stood  a  debtor  by  this 
instrument  upon  the  face  of  it ;  and,  if  they  choose  so  to  put  it, 
in  the  character  of  surety  for  her  brother. 

The  question  upon  the  petition  is  treated  as  a  question  of  set- 
off. But  it  is  not  here  raised  as  a  question  of  set-off  in  the  strict 
and  technical  sense.  The  question  upon  the  whole  is,  whether 
the  Chancellor,  exercising  the  jurisdiction  in  bankruptcy,  viz. 
both  a  legal  and  ^equitable  jurisdiction,  can  interpose  against  an  [  ^^^  ] 
action,  brought  by  the  assignees,  not  against  Miss  Stephens,  but 
against  her  brother,  upon  his  note,  as  a  several  promissory  note ; 
who,  not  being  a  creditor  upon  them,  clearly  could  not  set  off 
any  debt  joint  or  several  in  that  action.  The  result  is,  that  they 
shall  recover  from  him  the  sum,  for  which  they  have  the  joint 
note  of  him  and  his  sister,  and  that  she  must  come  in  as  a 
creditor  for  the  whole  sum  of  her  money,  received  by  the  bankers, 
instead  of  the  balance,  for  which  she  would  have  been  creditor, 
if  the  assignees  had  sued  her,  or  arranged  the  account  upon  the 
principle  of  mutual  debt  and  credit.  As  to  the  doctrine  of  set- 
off, it  is  not  necessary  to  say  much.  This  Court  was  in 
possession  of  it,  as  grounded  upon  principles  of  equity,  long 
before  the  law  interfered.  It  is  true,  where  the  Court  does  not 
find  a  natural  equity,  going  beyond  the  statute,!  the  construction 
of  the  law  is  the  same  in  equity  as  at  law.  But  that  does  not 
affect  the  general  doctrine  upon  natural  equity.  So,  as  to 
mutual  debt  and  credit,  equity  must  make  the  same  construction 
as  the  law :  but  both  in  law  and  equity  that  statute,  enabling 
you  to  prove  the  balance  of  the  account  upon  mutual  credit,  has 
gone  much  farther  than  you  could  have  gone  either  in  law  or 
equity  before  as  to  set-off. 

But  in  this  case  my  ground  is,  that  the  contract  was  entered 
into  by  Miss  Stephens  in  ignorance ;  and,  if  not,  I  should  make 
the  same  construction;  for,  if  they  had  her  money  in  their 
hands,  as  she  was  upon  the  face  of  the  instrument  a  surety,  it 
was  against  conscience  to  do  any  act  as  against  her,  which 
should  prevent  her  having  *what  was  no  more  than  the  proper       [  *28  ] 

t  Stat.  2  Geo.  IL  c.  22 ;  8  Qeo.  II.  c.  24. 
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Stbprexs,  nee  of  her  own  money,  retaining  her  right  to  proceed  against  the 
Ex  part€.  person  for  her  re-imbursement,  as  far  as  she  fairly  could ;  and 
it  was  competent  to  her,  if  she  had  made  the  discovery  imme- 
diately after  the  transaction  on  account  of  her  brother,  to  have 
desired,  that  so  much  of  the  debt  should  be  cancelled,  and  the 
difference  paid ;  and  to  have  said,  she  had  a  demand  against 
her  brother  for  the  sum  of  1,000Z.,  as  paid  to  his  use  ;  also  upon 
the  statute  of  mutual  debts  and  credits ;  and  they  shall  not  be 
permitted  to  say,  she  shall  not,  if  she  chooses,  pay  the  debt ; 
when  the  consequence  is,  that  she  loses  her  money,  and  they  can 
call  upon  him.  If  she  had  this  equity  before  the  bankruptcy,  so 
she  has  it  afterwards;  and  therefore  she  has  a  clear  right  to 
say,  they  shall  hold  1,0002.  of  her  money  in  discharge  of  the 
note ;  and  shall  deliver  up  the  note.  The  consequence  is,  they 
are  prevented  from  suing  upon  the  note  by  the  clear  demand  of 
justice  she  has  against  them ;  and  therefore  they  have  no  right 
to  complain. 

The  order  was,  that  the  petitioner  Ann  Stephens  be  at  liberty 
to  set  off  the  amount  of  the  promissory  note  against  the  demand 
she  has  upon  the  bankrupts  on  account  of  the  sum  of 
8,8992.  Is.  Gd.f  charged  as  the  sum  invested  in  the  purchase  of 
8,5002.  Navy  5  per  cent.  Annuities ;  that  the  promissory  note  be 
delivered  up  to  her,  as  having  paid  the  same ;  and,  that  she  be 
admitted  a  creditor  under  a  commission  for  what  shall  appear 
due  to  her  after  such  set-off  upon  the  balance  of  the  account ; 
and  that  the  assignees  be  restrained  from  suing  the  petitioners, 
or  either  of  them,  upon  the  note. 
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BUREOUGHS  ».  ELTON.  isos, 

(11  Ve«y,  29-38.)  ^MaX'^.' 

Suit  by  a  creditor  agaiuBt  persons  acoountabie  to  the  estate  allowed  '^prulS. 

in  a  special  case ;  as,  where  the  representatives  cannot,  or  will  not,  act.  v,  qq,!  L  C 

Consideration  of  the  position  of  a  person  who  claims  to  be  interested  in  a  r    o  1 

specnlatiYe  transaction  which  has  involved  the  expenditure  of  large  snms  *-       -' 
of  money,  without  having  offered  to  contribute  anything  towards  such 
expenditure,  or  to  share  the  risk  or  liabilities  attending  the  transaction. 

Thb  original  bill  was  filed  in  1798,  by  a  creditor  by  judgment 
in  1781,  of  James  Weston,  deceased,  on  behalf  of  himself  and  all 
other  creditors,  &c. ;  stating  the  death  of  Weston,  and  the  bank- 
ruptcy of  his  executor,  the  defendant  Cooke ;  that  he  never 
received  any  of  the  personal  estate  and  papers  of  Weston,  which 
were  all  possessed  by  his  widow  ;  and  refuses  to  get  in  the 
personal  estate :  and  praying,  that  a  receiver  may  be  appointed  ; 
and  that  the  personal  estate  of  Weston  may  be  collected,  and 
applied  in  payment  of  the  debts. 

In  1800  the  plaintiff  filed  a  supplemental  bill ;  stating  the 
appointment  of  a  receiver  under  an  order  in  1798;  and  that 
Cooke  by  his  answer  stated,  that  he  had  commenced  a  suit  in 
the  Ecclesiastical  Court  against  the  widow;  but  that  she  had 
absconded.  By  a  decree,  made  on  the  18th  of  May,  1800,  in  the 
original  cause,  it  was  ordered,  that  the  plaintiff  should  be  at 
liberty  to  prosecute  the  suit  in  the  Ecclesiastical  Court,  and  that 
the  receiver  should  be  continued ;  and  any  of  the  parties  were 
to  be  at  liberty  to  apply.  No  farther  proceedings  were  had  in 
that  cause. 

The  supplemental  bill  farther  stated,  that,  the  widow  of 
Weston  having  absconded  with  the  deeds  and  papers,  the  re- 
eeiver  had  not  been  able  to  get  in  the  personal  estate ;  which, 
exclusive  of  Weston's  interest  in  the  colliery,  after-mentioned, 
will  not  be  sufficient  for  the  debts.  In  1798  Weston  was  con- 
cerned with  the  defendant  Elton  *and  Bichard  Jenkins  in  [  *:^o  ] 
working  and  carrying  on  a  colliery  at  Languem  in  the  county 
of  Glamorgan;  to  which  they  were  entitled,  as  to  one  moiety 
under,  a  lease  unexpired ;  and  as  to  the  other  moiety,  under  an 
agreement  for  a  lease  for  twenty-one  years  from  October,  1787 : 
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BcutocoRs  Jenlcins  having  also  an  intoreBt  in  the  reversion.  In  Decexaber, 
Eltoh.  1798,  Weston  and  Elton  came  to  an  agreement,  that  in  case  the 
share  of  Jenkins  in  the  colliery,  and  his  reversionary  interest  in 
it  and  the  lands,  under  which  the  coals  lay,  should  be  purchased 
by  them  or  either  of  them,  it  should  be  for  their  mutual  benefit 
in  equal  shares.  In  1794  Weston,  becoming  embarrassed,  was 
arrested;  and  Elton,  who  was  then  engaged  in  treaty  with 
Jenkins  for  the  purchase,  formed  a  plan  to  obtain  the  whole 
benefit  of  the  concern  for  himself ;  and  with  that  view  in  1795 
charged  Weston  in  execution  upon  a  bond.  Elton  also  agreed 
with  the  widow  and  heir  of  Jenkins  for  the  relinquishment  and 
sale  of  his  interest  in  the  colliery,  and  the  moiety  of  the  rever- 
sion; and  he  procured  another  lease  of  the  other  moiety. 
Weston  died  in  prison  in  1798. 

The  bill,  farther  stating,  that  Weston's  afEairs  were  considered 
desperate ;  and  the  plaintiff  did  not  find  out  his  heir  at  law,  the 
defendant  Huesh,  till  lately ;  who  from  ignorance  of  his  right, 
or  conceiving,  that  the  creditors  will  exhaust  the  effects,  or  in 
collusion  with  Elton,  to  disappoint  the  specialty  creditors,  has 
not  taken  any  steps,  and  refuses  to  join  in  the  suit ;  and,  that 
Cooke,  having  been  compelled  by  the  plaintiff  to  prove  the  will, 
refused  to  act  farther,  charged  combination  between  the  defend- 
ants Elton,  Cooke,  and  Huesh ;  and  prayed  an  account  of  all 
dealings  and  transactions  between  Weston  and  Elton  respecting 
the  colliery,  upon  the  footing  of  the  last  settled  accounts  and  the 
receipts  and  payments  of  Elton,  as  well  during  the  former  lease, 
[  *si  ]  as  since  he  has  *been  in  possession  under  a  new  agreement  with 
the  owners,  and  of  the  consideration  paid  by  him  for  such  agree- 
ment ;  and  that  what  shall  be  found  due  from  him  to  the  estate 
of  Weston  may  be  applied  in  payment  of  his  debts ;  and  that  tLe 
agreement  of  December,  1798,  may  be  specifically  performed ;  the 
plaintiff  offering  to  pay  to  Elton  on  performance  thereof  such 
sum,  if  any,  as  shall  appear  to  remain  due  to  him  from  Weston 
on  account  of  the  consideration  and  expenses,  in  case  his  per- 
sonal estate  shall  not  be  sufficient;  and  that  such  interest  as 
the  real  or  personal  representatives  of  Weston  may  be  entitled 
to  under  the  agreement  may  be  sold,  and  the  produce  applied, 
first,  to  repay  the  plaintiff  such  sums  as  he  may  be  obliged  to 
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advance  for  the  performance  of  the  agreement ;  and  the  residue  BnaRonaBs 
in  payment  of  the  plaintiff  and  the  other  creditors ;  or,  that  in  elton. 
case  the  agreement  ought  not  to  be  performed,  and  the  Court 
should  be  of  opinion,  that  Elton  has  not  taken  such  new  interest 
as  he  obtained  in  the  colliery  for  the  use  of  the  partnership 
between  him  and  Weston,  then  an  account,  &c.  during  the  con- 
tinuance of  the  partnership. 

The  defendant  Elton  by  his  answer  claimed  under  a  new  lease 
obtained  by  him  in  1797  ;  denied  all  fraud ;  and  submitted,  that 
he  is  not  bound  to  perform  the  agreement  between  himself  and 
Weston :  but  if  he  is,  then,  as  Weston  never  paid  or  offered  to 
pay  any  part  of  the  purchase-money,  or  to  reimburse  the 
expense,  the  defendant  ought  not  only  to  retain  the  possession 
for  his  own  use,  but  to  take  all  the  profits,  till  all  sums  due  from 
Weston's  estate,  with  interest,  shall  be  paid ;  and  insisted,  that 
the  plaintiff  has  not  any  right,  as  a  creditor  of  Weston,  to  call 
for  the  account  of  his  receipts  from  the  colliery,  &c. 


Mr.  Romilly  for  the  defendant  Elton,  insisted,  that  a  bill  of 
this  nature  cannot  be  maintained  by  a  creditor ;  and  that  under 
the  circumstances,  in  which  Weston  stood,  the  partnership  must 
be  considered  as  dissolved  previously  to  his  death. 


[32] 


Mr.  Richards  and  Mr.  Bell,  for  the  plaintiff,  and  Mr, 
Whishaw,  for  a  defendant  in  the  same  interest.    *    ♦    ♦ 


The  Lobd  Chancellor: 

The  first  question  in  this  case  is,  whether,  if  Weston,  or  upon 
his  death  his  representatives,  had  been  plaintiffs,  attending  to 
the  facts,  they  would  have  had  a  right  to  consider  Elton  with 
regard  to  so  much  of  the  inheritance  as  he  possessed,  and  the 
renewed  lease,  taken  in  1797,  as  a  trustee  of  the  interests 
acquired,  and  accountable  for  the  estate  accordingly. 

Elton  and  Weston,  jointly  concerned,  having  executed  this 
agreement  with  a  view  to  a  farther  interest,  will  be  liable  to  be 
considered  as  joint  purchasers,  according  to  their  advances. 
Weston  having  got  into  distress,  and  continued  in  distress,  the 
question  is,   whether  it  is  possible  as  against    his  real  and 


Mareh  2l}, 
[34] 


B.B. — VOL.  VIII. 


a 


82  1805.    CH.    11  VESEY,  84—35.  [r.b. 

EuBRouGUB  personal  representatives  to  say,  they  are  not  entitled  to  any 

Elton.       relief.    First,  down  to  1796  they  had  an  interest,  as  owners,  of 

one  of  the  leases,  also  under  an  agreement  for  another ;  and  as 

to  the  agreement,  they  were  to  be  joint  purchasers  under  the 

circumstances. 

The  next  question  is,  if  Elton  would  have  been  a  trustee  for 
the  heir  and  personal  representatives  of  Weston,  is  it  competent 
to  a  creditor,  viewing  the  property,  which  would  be  acquired 
[  *35  ]       under  such  a  declaration  ^of  trust,  as  amenable  to  the  payment 
of  debts,  to  file  a  bill  to  have  that  property  brought  into  the  mass 
of  Weston's  effects,  in  order  to  have  the  debts  satisfied.    The 
case  as  between  the  heir  and  executor  admits  this  consideration. 
The  executor  would  have  an  interest,  if  that  can  be  represented 
as  personal  estate.    The  heir,  subject  to  the  demands  of  creditors, 
would  be  entitled  to  an  interest  in  the  inheritance,  according  to 
the  true  construction  of  the  agreement.      The  executor  has 
become  bankrupt;  is  insolvent;  thinks  he  has  no  interest  to 
pursue  in  bringing  the  personal  estate  into  the  fund  for  payment 
of  the  debts ;   and  has  not  the  means.    The  question  then  is, 
whether,  if  that  personal  interest  can  be  considered  part  of  the 
effects,  a  creditor  may  not  be  permitted  to  sue,  to  have  those 
effects  duly  administered.    I  do  not  consider  the  objection  upon 
the  circumstance,  that  he  is  a  judgment  creditor ;  or  upon  the 
particular  form  of  the  bill ;  but  upon  the  case,  where  the  situa- 
tion of  the  executor  is  so  destitute,  that  he  cannot  exercise  the 
functions  of  an  executor,  and  is  insolvent,  whether  the  Court  will 
permit  a  creditor  to  bring  a  bill  for  himself,   and  to  have 
administration. 

The  heir  stands  under  a  different  consideration.  He  does  not 
say,  whether  he  claims  any  benefit  with  respect  to  the  inheri- 
tance. He  seems  to  say,  the  plaintiff  may  sue,  and  if  he  sues 
effectually,  for  the  purpose  of  making  this  part  of  the  property 
of  Weston,  and  it  shall  be  for  the  benefit  of  the  heir  to  take  to 
the  inheritance,  he  will  take  to  it.  But  he  declines  to  decide, 
until  he  sees  the  result  of  the  suit.  He  therefore,  like  the 
executor,  will  not  maintain  his  rights.  The  executor  neither 
can,  nor  will.  The  point  as  to  the  judgment  creditor,  as  far  as 
respects  the  real  estate,  must  be  maintained  upon  this,  that  the 
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heir  'will  not  stir;    and  if  the  creditor  cannot  proceed,  the   Bubrouohs 

property  cannot  be  amenable  to  the  debts.    *In  that  state,      elton. 

generaUy  speaking,  a  creditor  ought  to  be  permitted  to  sue.       [*36] 
♦     ♦    ♦ 

The  next  question  is  very  material;  supposing  a  person,  having  [  S7  ] 
an  interest  in  a  concern,  entitled  to  have  his  interest  declared, 
to  have  stood  by  or  not,  till  an  enormous  expenditure  was 
incurred  in  bringing  the  concern  to  a  good  bearing,  if  I  may  so 
express  it,  and  that  the  concern  itself  must  be  ruined,  unless 
permitted  to  go  on,  at  considerable  risk,  but  with  a  considerable 
prospect  of  profit,  upon  what  terms  the  relief  ought  to  be  given. 
The  heir  says,  he  desires  to  know  what  has  been  the  expenditure, 
what  engagements  have  been  entered  into,  independent  of  those 
in  the  lease,  to  bring  it  to  its  present  state,  and  his  situation  as 
to  the  future,  before  he  will  determine  whether  to  take  the 
benefit.  The  judgment  creditor  on  the  other  hand  says,  he  is 
ready  to  do  all  this.  There  is  a  wide  difference  between  the 
^defendant,  who  has  actually  expended  all  this  money,  and  is  out  [  *38  ] 
of  pocket  the  whole  of  it,  and  under  all  the  liabilities  incident  to 
such  an  undertaking,  and  one,  who  comes  here,  saying,  all  the 
security  he  will  give  for  standing  in  the  shoes  of  a  partner  in 
this  concern,  is  the  mere  offer  to  do  so.  My  doubt  upon  such  a 
case  is,  whether  if  the  decree  is  to  be  made,  there  should  not  be 
mutual  securities  on  both  sides ;  that  he  who  prays,  and  he  who 
resists,  the  account,  should  mutually  find  securities  to  answer 
the  result  of  the  account ;  if  that  can  be  done  consistently  with 
the  practice.  But  I  do  not  know  a  case,  in  which  the  Court  has 
imposed  such  terms  upon  a  plaintiff.  If  he  will  have  the  benefit 
of  the  concern,  he  must  take  it  with  all  its  engagements ;  and 
submit  to  have  it  treated,  as  it  ought  to  be,  not  only  for  his 
benefit,  but  for  the  benefit  of  all  the  persons  embarked  in  it. 
It  would  be  most  mischievous  to  determine,  that  a  plaintiff, 
seeking  the  benefit  of  a  lead-mine,  colliery,  &c.,  though  the 
whole  establishment  was  formed  upon  the  principle,  that  it  was 
to  go  through  a  species  of  trade  for  a  time,  the  interest  acquired 
with  a  view  of  carrying  it  on  as  a  trading  concern,  shall  put  an 

end  to  it. 
I  should  think,  the  heir  at  law  must  at  this  moment  elect, 

G  2 
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itDutovoHs  whether  to  take  an  interest  or  not ;  for  if  he  does  not  mean  to 
Kltok.  do  BO,  nor  the  executor,  it  is  clear,  the  creditors  could  not  stand 
in  this  concern  farther  than  the  amount  of  the  payment  of  their 
debts.  They  must  choose  whether  to  take  a  part  in  this  concern 
or  relinquish  it.  The  executor  also  is  bound  to  say,  whether  he 
will  or  not :  the  principle  of  the  decree  being,  that  the  plaintiffs 
are  to  be  paid  as  creditors.    They  cannot  contend  beyond  that. 


1805. 

Jjfril  25. 
ifay  4. 

Kldox,  L.C, 


LOMAX  V.  LOMAXt 

(11  Vesey,  48.) 

Maintenance  out  of  interest  of  a  legacy  to  grand-childron,  when  the 
youngest  should  attain  twenty-one,  refused. 

A  PETITION  was  presented  for  maintenance  out  of  the  interest 
of  a  legacy  to  the  children  of  the  testator's  daughter,  when  the 
youngest  should  attain  the  age  of  twenty-one. 

Mr.  Hartf  in  support  of  the  petition. 

Thb  Lord  Chancellor: 

Upon  a  legacy,  when  they  shall  attain  twenty-one,  and  to  such 
of  them  as  shall  attain  twenty-one,  is  not  the  meaning,  that  such 
as  do  attain  twenty-one  shall  have  it  at  that  time ;  and  what 
right  has  the  Court  to  give  the  interest  before  that  time  ?  If  all 
die  under  twenty-one,  and  a  child,  not  yet  in  existence,  should 
come  into  existence,  and  attain  that  age,  that  child  clearly  would 
take  the  whole,  interest  as  well  as  principal.  Therefore  I  may 
give  it  to  these  children,  who  may  never  become  entitled  to  it. 
In  the  case  of  Sir  Frederick  Eden's  children  I  refused  to  increase 
the  maintenance,  or  even  to  continue  it,  under  an  order  made  by 
Lord  BossLYN. 


^fay  4.  The  application  was   renewed  ;   but  the  Lord  Chancsllor 

refused  it ;  saying,  the  interest  could  not  be  given  for  mainte- 
nance in  the  face  of  the  will. 

t  /n  re  Jeffery,  '91,  1  Ch.  671, 60  L.  J.  Ch.  470,  64  L.  T.  622. 
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SPENCER  V.  BRYANT.t 

(11  Yeeey,  49—50.) 

AffidaTit,  fhat  the  defendant  is  not  worth  more  than  6/.,  except  the 
matters  in  question,  will  not  entitle  him  to  defend  in  formd  pauperU. 
On  that  ground  he  was  dispaupered. 

The  object  of  the  bill  was  the  specific  performance  of  an  agree- 
ment by  the  defendant  to  sell  a  small  cottage,  of  which  he  was 
in  possession,  to  the  plaintiff.  The  defendant  obtained  an  order 
to  defend  in  formd  pauperis:  for  that  purpose  stating  by 
affidavit,  that  he  is  not  worth  more  than  5Z.,  except  the  matters 
in  question. 

Mr.  Roupell  moved,  that  the  defendant  should  be  dispau- 
pered; citing  the  passage  in  "The  Practical  Register,*'!  that 
if  at  any  time  it  is  made  appear  to  the  Court  that  a  party, 
admitted  in  formd  pauperis,  is  of  such  ability,  that  he  ought  not 
to  be  in  formd  pauperis,  the  Court  will  dispauper  him  :  therefore, 
where  it  was  shewn  the  Court,  that  the  pauper  was  in  possession 
of  the  land  in  question,  the  Court  ordered  him  to  be  dispaupered ; 
though  the  defendant  had  a  verdict  at  law ;  and  might  take  a 
writ  of  possession. 


1805. 

March  11. 
Jfay  IB, 


Eldon,  L.C. 

[49] 


Mr.  Hart,  for  the  defendant,  relied  on  the  very  inconsider- 
able value  of  the  premises:  a  40s.  cottage:  the  defendant 
paying  a  shilling  a  week  from  his  labour  for  rent.  Such  a  pro- 
perty cannot  affect  the  ground  of  the  privilege ;  which  is,  that, 
unless  the  party  is  permitted  to  sue  or  defend  in  this  form',  he 
cannot  prosecute  his  right.  This  case  cannot  be  considered  a 
fraud  upon  the  rule. 

Tub  Lord  Chancbllob  : 

Except  the  passage,  that  has  been  cited  from  "  The  Practical 
Begister,"  I  can  find  nothing,  that  applies  to  this  *case.    My       [  *5o  ] 
opinion  is  rather  with  the  plaintiff;   the  point  made  by  the 
defendant  being  directly  in  opposition  to  that  dictum.    How  am 


t  Ridgvoay  v.  Edwards  (1874)  L.  R 
9  Ch.  143,  29  L.  T.  N.  S.  906. 


t  Prac.  Beg.  edition  by  Mr.  Wyatt, 
320,  321. 
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Spencer 

r. 
Bbyant. 


1806. 
Jan.  28. 


I  to  draw  the  line  ?  For  this  purpose  I  must  say,  all  under  5Z. 
are  poor,  and  all  above  that  sum  are  rich.  Is  the  Court  to  go 
upon  the  nature  of  the  subject,  and  the  consideration  of  the 
circumstances  of  each  individual,  in  different  cases?  If  not, 
there  is  no  medium  upon  the  terms  of  the  affidavit  between 
a  pauper  and  the  richest  duke  in  the  kingdom;  who,  if  the 
exception  of  the  estate  in  question  is  sufficient,  might  apply  as 
a  pauper. 

The  LoBD  Ghancellob,  under  the  circumstances  of  this  case, 
recommended  a  compromise ;  which  failed ;  and  afterwards  the 
order  was  made. 


1805. 
June  1. 


nolU  Cimrt. 
Grant,  M.B. 

[64] 


SKIPWITH  V.  SHIRLEY. 

(11  Vesey,  64—67.) 

Decree  for  raising  money  under  a  deed  of  appointment ;  though  the 
only  copy  produced  appeared  not  executed ;  upon  recitals  of  it  in  two 
setUements,  as  a  subsisting  effectual  deed,  and  evidence  from  the  books 
of  a  deceased  solicitor  of  charges  for  the  preparation  and  execution  of  it. 

Bt  a  settlement,  executed  in  December,  1749,  upon  the  mar- 
riage of  the  Honorable  George  Shirley  and  Mary  Sturt,  one 
fourth  part  of  a  moiety  of  estates  in  Ireland  was  limited  to  the 
use  of  trustees,  their  executors,  &c.  for  the  term  of  1,000  years  ; 
upon  trust  in  case  George  Shirley  should  have  a  son  and  other 
children  by  Mary  Sturt,  and  should  by  deed,  executed  in  his  life- 
time in  the  presence  of  two  or  more  credible  witnesses,  or  by  his 
will,  executed  in  the  presence  of  three  credible  witnesses,  direct 
and  appoint  any  sum  or  sums  of  money,  not  exceeding  in  the 
whole  the  sum  of  6,0002.,  to  be  raised  out  of  the  said  premises, 
and  paid  to  and  amongst  such  younger  children  by  way  of 
addition  to  their  portions,  then  and  in  such  case  the  trustees,  or 
the  survivor,  &c.,  should  raise  and  pay  such  sum  or  sums,  ac- 
cording to  the  appointment,  &c. 

George  Shirley  died  upon  the  22nd  of  October,  1787,  leaving 
his  widow  surviving  and  four  children ;  George  Shirley,  Evelyn 
Shirley,  Selina  Skipwith,  and  Mary  Leigh.  George  Shirley,  the 
son,  died  in  1798  ;  Mary  Shirley,  the  widow,  in  August,  1800. 
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The  bill  was  filed  by  Selina  Skipwith,  widow,  and  John  Leigh     skipwith 
and  Mary,  his  wife ;  suggesting,  that  an  appointment  had  been      shirlet. 
made  by  indenture,  dated  the  5th  of  July,  1780,  duly  executed  by        r  05  ] 
their  father  according  to  the  settlement,  in  the  following  propor- 
tions ;  viz.  2,5002.  to  each  of  the  plaintiffs,  Selina  Skipwith,  and 
Mary  Leigh ;  and  1,0002.  to  his  younger  son,  the  defendant, 
Evelyn  Shirley ;  and  praying,  that  the  plaintiffs  may  be  declared 
entitled  to  the  two  several  sums  of  2,5002. ;  and  that  they  may 
be  raised  and  paid ;  insisting,  that,  if  the  original  indenture  has 
been  lost  or  mislaid,  or  cannot  now  be  produced,  yet  under  the 
circumstances  the  plaintiffs  are  entitled   to  have  the  money 
raised. 

The  bill  charged,  that  by  indentures  of  settlement,  dated  the 
8ih  and  9th  of  April,  1785,  to  which  George  Shirley,  the  father, 
was  a  party,  the  said  fourth  part  of  a  moiety  of  the  said  estates 
was  settled,  subject  to  the  said  term  of  1,000  years,  and  the 
trusts  thereof,  among  other  limitations,  to  the  use  of  George 
Shirley,  the  son,  and  Evelyn  Shirley,  and  their  issue  respec- 
tively ;  that  the  deed  of  appointment,  or  some  copy  or  draft 
thereof,  is  in  the  custody  of  the  defendant  Evelyn  Shirley ;  that 
it  was  prepared  by  Thomas  Goostrey,  one  of  the  parties  to  the 
settlement  of  the  9th  of  April,  1785  ;  and  that  there  are  several 
entries  and  charges  in  his  books,  and  some  of  them  in  his  own 
hand- writing,  for  drawing  the  said  indenture  of  appointment, 
and  attending  the  execution  thereof,  and  otherwise  relating 
thereto ;  that  the  said  indenture  of  appointment  was  actually 
recited  as  a  subsisting  and  effectual  deed  in  the  settlement  of 
April,  1785;  that  in  the  settlement,  on  the  marriage  of  the 
plaintiff,  Selina  Skipwith,  dated  the  6th  of  September,  1785,  to 
which  George  Shirley,  the  father,  was  a  party,  is  contained  the 
following  recital :  "  And  whereas  the  said  Selina  Shirley  is, 
under  and  by  virtue  of  a  certain  indenture,  bearing  date  *the  5th  [  *60  ] 
day  of  July,  1780,  and  made,  or  expressed  to  be  made,  between 
the  said  George  Shirley  of  the  one  part,  and  Humphrey  Sturt, 
Esq.  of  the  other  part,  entitled  after  the  several  deceases  of  the 
said  George  Shirley  and  Mary  his  wife  to  have  and  receive  the 
sum  of  2,5002.  as  and  for  her  part  and  share  of  and  in  a  sum  of 
6,0002.  which  by  the  settlement,  made  previous  to  the  marriage 
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skipwith  of  the  said  George  Shirley  and  Mary  his  wife,  is  provided  for  the 
Shibley.  portions  or  fortunes  of  the  younger  sons  and  daughters  of  the 
said  George  Shirley  by  the  said  Mary  his  wife,  and  charged 
upon  the  original  part  or  share  of  the  said  George  Shirley  of 
and  in  the  said  hereditaments  and  premises  in  the  said  kingdom 
of  Ireland." 

The  answer  of  the  defendant  Evelyn  Shirley  admitted,  that 
a  deed,  purporting  to  be  such  an  appointment,  as  stated  in  the 
bill,  was  prepared  and  engrossed  on  paper,  ready  for  execution, 
although  never  executed;  and  which  engrossed  deed  is  in  the 
defendant's  custody ;  and  that  the  said  indenture  of  appointment 
is  mentioned  or  recited  as  a  subsisting  or  effectual  deed  in  the 
settlement  of  April,  1785 ;  and  also  admitted  the  recital  in  the 
settlement  upon  the  marriage  of  the  plaintiff  Selina  Skipwith,  as 
stated  in  the  bill ;  and  that  George  Shirley,  the  father,  was  a 
party  to  that  settlement. 

The  plaintiffs  produced  evidence  of  the  following  entries  and 
charges  in  Mr.  Goostrey's  books,  the  four  last  articles  in  his 
hand-writing,  charged  to  George  Shirley : 

£    8.      d. 
"  Attended  you  1st  July,  advising  on  the  power  of 

charging  and  appointing  6,000Z.  on  your  share 

in  the  Irish  estate 0    18      4 

Draft  deed  of  appointment,  three  skins  .        .        .260 

[  67  ]        Fair  copy 0    15      0 

Attending  you  settling  it 0      6      8 

Engrossing 1     10      0 

Paid  for  paper  and  duty 0      6      6 

Attended  execution 0    18      4 

It  being  thought  advisable  to  have  the  appointment 

of  the  share  registered  in  Ireland,  engrossing 

another  part  thereof,  parchment  and  duty  .096 
Attending  Mr.  Sweetman  with  the  deeds,  in  order  to 

their  being  carried  to,  and  registered  in,  Ireland  0  6  8 
Paid  Mr.  Sweetman's  bill  of  fees  and  disbursements, 

for  registering  the  same  in  Ireland."        .        .     2    17     6 
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The  same  witness  proved  a  paper-writing  in  his  possession,  Skipwith 
purporting  or  appearing  to  be  an  engrossment  or  a  copy  of  the  sainLET. 
said  indenture  of  appointment ;  but  which  paper  has  never  been 
executed  by  any  of  the  parties  therein  named ;  and  which  came 
into  the  deponent's  possession  upon  the  decease  of  Goostrey ;  who 
was  employed  upon  both  the  settlement  of  1785,  and  was  with 
the  deponent  a  subscribing  witness  to  that  upon  the  marriage 
of  the  plaintiff  Selina  Skipwith,  and  a  party  to  the  former  one. 

Mr.  RomiUy  and  Mr.  Thomson ,  for  the  plaintiffs. 

The  Master  of  thb  Bolls,  under  these  circumstances, 
decreed  the  money  to  be  raised,  according  to  the  prayer  of  the 
biU. 


BAEKER  V.  GOODAIE.  isos. 

(11  Vesey,  78—87.)  Junell. 

Injunction  against  proceeding  under  a  foreign  attachment,  by  a  joint    ^^^ov,  L.C. 
creditor,  upon  a  separate  commission  of  bankruptcy,  oyer-reaching  the         [  78  ] 
attachment  by  relation  to  the  act  of  bankruptcy. 

A  separate  conmussion  of  bankruptcy;  makes  the  assignees  and 
the  solvent  partner  tenants  in  common  from  the  date  of  the  act  of 
bankruptcy. 

CoHBH  and  Perigal  were  employed  by  Isaac  and  David 
Vallery  to  purchase  goods  at  a  sale  of  the  East  India  Company, 
and  received  the  usual  warrant  of  delivery  upon  payment  of  the 
price;  and,  the  goods  being  intended  for  exportation,  the  Com- 
pany agreeably  to  their  rules  retained  them  in  their  warehouses, 
to  remain  there,  until  delivered  for  immediate  exportation. 

On  the  3rd  of  January,  1805,  a  commission  of  bankruptcy 
issued  against  Isaac  Yallery;  David  Vallery  being  out  of  the 
jurisdiction.  On  the  81st  of  December,  1804,  a  foreign  attach- 
ment, under  an  action  in  the  Court  of  the  Lord  Mayor  of 
London,  by  John  Goodair  against  Isaac  and  David  Vallery, 
for  a  debt  of  4452.,  was  served  on  Cohen  and  Perigal;  who 
pleaded  the  general  issue  "mi  habent.''  Upon  the  trial,  before 
the  Becorder  of  London,  the  plaintiff  in  that  action  obtained  a 
verdict. 
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Babkeb  The  bill  was  filed  by  the  assignees  under  the  commission  of 
GooDAiB.  bankruptcy,  and  Cohen  and  Perigal,  against  *Goodair  and  the 
[  *79  ]  East  India  Company ;  praying,  that  Goodair  may  be  restrained 
from  proceeding  upon  the  attachment  against  the  goods ;  and 
that  the  East  India  Company  may  be  restrained  from  deliver- 
ing them  up.  The  bill  stated,  that  the  act  of  bankruptcy  upon 
T^hich  the  commission  issued,  was  committed  on  the  26th  of 
December,  1804. 

The  answer  of  Goodair  insisted,  that  Cohen  and  Perigal,  being 
in  possession  of  the  warrants,  had  the  power  and  disposition  over 
the  goods ;  that  the  judgment  of  the  Mayor's  Court  cannot  be 
controverted  in  this  Court;  and  that,  the  goods  having  been 
purchased  on  the  joint  account  of  Isaac  and  David  Yallery,  the 
defendant  had  a  right  to  attach  them  notwithstanding  any  act 
of  bankruptcy ;  which  the  defendant  did  not  admit  to  have  been 
committed  prior  to  the  attachment :  the  answer  as  to  that  stat- 
ing, that  the  defendant  does  not  know,  &c.,  and  therefore  cannot 
set  forth  as  to  his  belief  or  otherwise,  whether  Isaac  Vallery  had 
committed  an  act  of  bankruptcy. 

Mr.  RomiUy  and  Mr.  Thoimon,  in  support  of  the  motion  for 
an  injunction : 

It  is  very  doubtful,  whether  the  warrants  in  the  hands  of  the 

East  India  Company  could  be  attached ;  and,  whether  such  an 

[  81  ]        attachment  would  give  a  right  to  seize  the  goods.     *     *    The 

effect  of  allowing  this  will  be  a  subversion  of  the  whole  Bankrupt 

Law. 

The  Attorney-Ge7ieraly  Mr.  Cooke,  and  Mr.  BoUand,  for  the 
defendant  Goodair : 

The  question  is,  whether  this  defendant,  who  has  by  the  effect 
of  an  attachment  obtained  possession  of  partnership  property, 
for  the  purpose  of  satisfying  his  joint  debt,  can  be  compelled  to 
relinquish  the  benefit  of  that,  and  to  deliver  up  the  property  to 
the  assignees  under  a  commission  of  bankruptcy  against  the 
partner.  *  *  The  objection,  that  the  attachment  has  issued 
against  the  party,  having  the  warrant  only,  not  the  goods,  may 
be  taken  upon  the  plea  in  the  Mayor's  Court  "  Nil  habet.**    This 
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is  not  the  first  application  of  this  kind.  In  Bristow  v.  Potts  t 
the  same  objection  was  urged  by  assignees  *of  a  bankrupt ;  and 
the  injunction  was  refused  upon  the  ground,  that,  as  only  one 
partner  was  a  bankrupt,  the  attachment  was  not  affected  by  his 
bankruptcy :  the  whole  joint  property  being  liable  to  the  joint 
debts,  the  attachment  must  therefore  remain.    *    *    * 

Mr.  Romiily,  in  reply : 

Upon  the  only  difficulty,  as  to  the  jurisdiction  to  interpose 
against  a  judgment  upon  a  legal  question,  the  case  of  Bristow  v. 
Potts  is  a  direct  authority ;  which  went  upon  the  ground,  ad- 
mitting the  jurisdiction,  that  the  plaintiffs  were  not  entitled  to 
the  injunction.  *  *  The  injunction  is  sought,  not  in  respect 
of  any  lien,  but  upon  the  principle,  that  the  property  ought 
to  be  administered  among  the  creditors  in  consequence  of  the 
bankruptcy. 

The  Lord  Chancellor: 

This  case  involves  several  very  material  questions,  that  I 
should  be  unwilling  to  dispose  of  upon  motion.  The  issue  in 
the  Mayor's  Court  asserts,  that  these  garnishees  had  in  their 
hands  joint  property  of  Isaac  and  David  Vallery.  The  answer 
to  that  is,  that  one  of  the  partners  committed  an  act  of  bank- 
ruptcy, previous  to  the  action  and  attachment ;  upon  which  a 
commission  issued ;  and  the  opinion  of  the  recorder  was,  that 
the  bankruptcy  did  not  stand  in  the  way  of  a  direction  to  the 
jury  to  find,  that  the  plea  was  not  true.  Clearly  those  circum- 
stances would  not  justify  the  statement,  that  the  plea  was  true ; 
for,  if  the  act  of  bankruptcy  was  committed,  before  that  assertion 
was  made  upon  the  record,  as  the  commission  has  relation  to  the 


t  28tli  Jan.,  1801,  in  Chancery, 
before  Lord  Loughborough.  James 
and  John  Fletcher  were  merchants 
in  London,  in  partnership.  In  the 
latter  part  of  the  year  1799  James 
Fletcher  deposited  goods  with  Potts 
&  Co.;  upon  which  they  advanced 
money;  but  not  to  the  value.  James 
Fletcher  had  committed  an  act  of 
bankruptcy  in  November,  1799.    Li 


March,  1800,  he  stopped  payment  ; 
and  the  commission  issued.  Upon 
the  17th  of  March,  1800,  the  attach- 
ment was  obtained  by  a  joint  cre- 
ditor; who  upon  a  plea  of  the  general 
issue  obtained  a  verdict.  The  bill 
was  filed  by  the  assignees;  and  a 
motion  for  an  injunction  was  refused 
by  the  Lord  Chancellor. 


Babkeb 

OOODAIR. 

[•82] 


[83] 
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Babkeb      act  of  bankruptcy,  the  property  from  the  date  of  the  act  of 
GooDAiR.     bankruptcy  is  the  property  of    the  solvent  partner  and  the 
assignees.    The  law  is  clear,  that  the  commission  has  relation  to 
the  act  of  bankruptcy ;  and  all  the  property  vests  by  relation 
[  *84  ]       from  that  time.    That  principle  is  directly  asserted  *in  a  case  of 
attachment  in  the  West  Indies;  which  for  a  long  time  was 
thought  not  to  be  affected  by  a  commission  of  bankruptcy  here. 
I  first  raised  the  point ;  which  depends  upon  that  principle ;  not 
upon  the  words  of  the  Acts  of  Parliament.    But  what  the  pro- 
ceeding by  attachment  would  justify ;  whether,  if  the  property, 
asserted  to  be  the  joint  property  of  the  two,  turns  out  not  to  be 
so,  but  to  have  become  the  property  of  one  and  the  assignees  of 
another,  the  proceeding  in  attachment  would  permit  the  creditor 
to  say,  though  his  assertion  was  falsified,  yet  he  was  entitled  to 
his  debt  out  of  the  interest,  remaining  in   the  partner,   his 
debtor,  I  cannot  now  determine.     Upon  the  principles  of  strict 
law  it  is  not  true,  that  property  is  the  joint  property  of  these 
two  persons,  which  is  the  property  of  one  of  them,  and  of  the 
assignees  of  the  other.    This  question  is  not  merely  between  the 
garnishee  and  the  attaching  creditor.    If  it  was,  and  the  garnishee 
had  no  interest,  clothing  the  other  with  the  character  of  a  joint 
creditor,  I  do  not  see,  how  I  could  deal  with  it ;  for  a  proceeding 
of  this  Court  is  binding  upon  me  as  much  as  a  proceeding  of  the 
Court  of  King's  Bench ;  but  not  more  binding.     Suppose  then 
both  parties  were  bankrupts ;  and,  the  garnishee  pleading,  that 
this  was  not  the  property  of  the  two  persons,  the  verdict  was, 
that  it  was  their  property ;  and  upon  that  the  creditor  got  the 
property,  or  the  value  of  it :   if  a  commission  then  existed,  or 
was  afterwards  taken  out,  the  effect  of  the  attachment  would  be 
defeated;  upon  the  same  doctrine,  that  from  the  date  of  that 
prior  act  of  bankruptcy  the  property  ceased  to  belong  to  the 
bankrupts;  and  by  relation  to  that  prior  act  of  bankruptcy 
belonged  to  the  assignees.     So  an  execution  after  an  act  of 
bankruptcy  committed  is  no  bar  to  the  assignees  recovering  the 
property. 
[  85  ]  The  distinction  of  this  case  is,  that  both  the  parties  are  not 

bankrupts.     The  questions  upon  that  are.  What  was  the  interest 
of  the  assignees  ?  and  what  interest  could  they  have  asserted,  if 
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no  such  proceeding  by  attachment  had  taken  place :  then,  what      Barkeb 
difference  as  against  them  that  proceeding  makes  ?    When  one     ooodaib. 
partner  becomes  a  bankrupt,  his  interest  in  the  partnership  pro- 
perty is  vested  in  his  assignees ;  and,  according  to  the  doctrine 
of  this  Court,  perhaps  with  equities  in  them,  vastly  beyond  what 
tenants  in  common  have,  where  no  bankruptcy  has  occurred. 
In  the  case  of  a  judgment  by  a  separate  creditor,  both  the 
partners  being  solvent,  it  has  been  held,  that  the  creditor  may 
take  by  execution  a  moiety  of  a  chattel ;  though  he  is  only  a 
separate  creditor.!    A  great  variety  of  difficulties  occur  as  to 
that;   whether  it  stands  in  equity  as  at  law.    It  is  clear,  a 
partner  holds  a  chattel  with  his  partner,  subject  to  all  the 
equities    that    partner   has    upon    it.    A   question    has   often 
occurred,  whether  a  separate  creditor,  taking  a  moiety  of  the 
chattel  in  execution,  is  in  the  same  circumstances ;  viz.  that  he 
may  call  for  a  sale  of  that  chattel ;  and  divide  the  money  :  or, 
whether  this  Court  would  force  upon  him  the  whole  account  of 
the  partnership ;   permitting  him  to  take  only  that  interest, 
which  the  partner,  his  debtor,  would  have  been  entitled  to,  after 
the  account.    But  we  have  gone  much  greater  lengths  in  bank- 
ruptcy as  to  that ;  and  even  in  the  absence  of  the  other  partner. 
In  bankruptcy,  after  one  partner  had  become  a  bankrupt,  I  do 
not  recollect,  that  a  joint  creditor  was  ever  permitted  to  bring  an 
action,  and  by  execution  fasten  upon  a  moiety  of  the  effects. 
On  the  *contrary,  in  the  absence  of  the  solvent  partner,  if,  for       [  •so  ] 
instance,  he  was  at  Lisbon,  we  say,  the  assignees  shall  take  the 
joint  property,  and  deal  with  it,  as  the  partner  himself  ought  to 
have  dealt  with  it ;  paying  all  the  joint  creditors  equally,  as  far 
as  the  joint  property  goes,  and  applying  the  surplus,  if  any, 
under  all  the  equities  subsisting  between  the  partners  themselves. 
This  is  done  here  every  day ;  though  how  it  originally  became 
law  I  do  not  know.    We  have  in  some  degree  pursued  it  in  the 
administration  of  assets,  though  very  tenderly. 

It  is  clear  then,  the  proceeding  in  the  Mayor's  Court  can  never 
bind  the  assignees,  who  were  not  parties ;  nor  this  Court,  in- 
quiring, what  is  the  interest  of  the  assignees  in  these  chattels. 
By  law  they  are  tenants  in  common  of  this  part  of  the  property 

t  But  now  Bee  the  Partnership  Act,  1890,  s.  23. — O.  A.  S. 
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Barker  from  the  date  of  the  act  of  bankruptcy ;  and,  thus  putting  it,  if 
GoonAiB.  ^^^  attachment  is  good  against  the  garnishees  in  respect  of  that 
interest,  which  these  individuals  had,  it  is  good  only  in  respect 
of  that  interest,  which  was  the  interest  of  both  or  one  of  these 
individuals.  Both  had  not  the  interest  after  the  bankruptcy; 
for  the  bankrupt's  interest  was  in  his  assignees  by  relation ;  and, 
if  notwithstanding  the  plea  is  not  strictly  true  in  law,  and  the 
interest  of  a  solvent  partner  would  belong  to  the  attaching  creditor, 
it  could  carry  only  one  moiety.  If  that  is  so,  how  does  the 
attachment  give  the  whole  to  the  attaching  creditor,  with  a  right 
to  convert  the  whole  into  money,  and  apply  one  part  to  himself, 
the  other  to  the  assignees  ?  That  is  a  question,  which,  if  he  were 
a  separate  creditor  of  that  partner,  would  fall  within  the  cases,  to 
which  I  have  alluded.  He  is  said  to  be  a  joint  creditor  of  the 
partners ;  and  it  may  be  urged,  as  in  Bristoiv  v.  PottSy  that  the 

[  •87  ]  *assignees  could  not  take  the  property  from  the  joint  creditors ; 
as,  the  joint  efifects  being  applied  first  to  the  joint  creditors,  the 
assignees,  being  entitled  only  to  the  interest  of  one  partner,  after 
the  partnership  demands  are  satisfied,  could  not  claim  any  thing, 
as  separate  estate,  until  all  the  joint  debts  are  paid. 

This  is  a  question  not  only  between  this  creditor  and  the 
assignees,  but  between  this  joint  creditor  and  all  the  other  joint 
creditors ;  who  would  be  entitled  to  demand  the  application  of 
the  joint  estate  rateably  among  them.  The  assignees,  notwith- 
standing the  judgment  in  the  Court  below,  being  tenants  in 
common  of  these  chattels,  and  having  a  right  to  an  application, 
as  between  themselves  and  others,  as  partnership  property  is  to 
be  applied,  subject  to  some  arrangement,  to  give  an  opportunity 
of  having  all  these  questions  decided,  I  must  put  some  check 
upon  this  proceeding;  to  the  extent  of  enabling  this  Court  to 
decide,  how  among  all  these  persons  these  chattels  are  to  be 
applied.  As  the  property,  I  understand,  must  be  exported,  the 
proper  course  at  present  is  to  order,  that  it  shall  be  exported  and 
sold ;  and  the  money  produced  by  the  sale  brought  into  Court, 
subject  to  the  questions  in  this  cause. 


TOL.  vra.]  1805.    CH.    11  VESEY,  92—93.  95 


BAPTTAEL  v.  BOEHM.t  uos. 

(11  Vesey,  92— 111 ;  13  Veeey,  691—592.)  ^'^^^  ^^' 

ExecatoTs  neglectmg  to  aocumulate  in  breach  of  an  express  trust       j.       ' 
for  aodunulation,  are  chargeable  with  compound  interest.  ^1    '  1^* 

Edwabd  Raphael,  of  Madras,  by  his  ^ill  gave  to  each  of  his        1^05. 

executors  1,000  pagodas ;  declaring,  that  such  legacy  should  be        ^1 !    ' 

in  full  for  the  trouble  they  might  have  in  performing  the  duties    Kldon,  L.C. 
in  his  will ;  and  that  they  should  not  have  any  claim  for  com-        i^^l 
mission,  or  derive  any  advantage  from  keeping  in  their  possession 
any  sums  of  money,   without  duly  accounting  for  the  *legal       [*93] 
interest  thereof,  according  to  the  legal  interest  of  the  country, 
where  they  act.    The  testator  then  disposed  of  the  residue  of  his 
estate  upon  certain  trusts  for  his  children  ;  and  directed,  that 
the  interest  of  the  portions,  or  such  part  as  his  executors  should 
deem  sufficient,  should  be  applied  to  the  maintenance  and  educa- 
tion of  each  child  respectively ;  and  the  surplus  of  such  interest, 
if  any,  should  be  accumulated  for  the  benefit  of  such  child 
respectively;  and  make  part  of  his  or  her  estate;    and  he 
directed  part  of  his  estate  to  be  remitted  to  England,  to  be  laid 
out  in  the  funds  there  for  the  benefit  of  his  children. 

The  testator  died  in  June  1791 ;  leaving  executors  in  India, 
and  Edward  Boehm,  his  executor  in  England.  The  bill  was 
filed  in  Michaelmas  Term  1794,  by  the  children  of  the  testator, 
against  Boehm  for  an  account.  On  the  17th  of  December,  1794, 
Boehm  obtained  an  order  for  leave  to  pay  into  Court  40,000Z., 
part  of  the  money  in  his  hands  arising  from  the  testator's  estate; 
which  was  paid  in  accordingly ;  and  laid  out.  By  his  answer  he 
stated,  that  he  and  his  partners  had  in  their  hands  a  large  sum 
of  money  belonging  to  the  testator ;  and  that  about  the  1st  of 
July,  1791,  there  was  transferred  from  the  partnership  of 
Boehm  &  Co.  to  the  account  of  the  defendant,  as  executor  of 
the  will,  the  sum  of  80,000Z.  part  of  the  testator's  property ;  and 
the  defendant  afterwards  at  different  times  had  other  sums 
transferred  to  his  account  in  like  manner ;  which  he  set  forth  in 
a  schedule ;  one  of  which  sums  was  12,000Z.,  received  by  him  on 

t  In  re  Emmefs  estate  (1881)  17  C?h.  D.  142,  50  L.  J.  Ch.  341,  44  L.  T.  172. 
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itAPHAEi.  the  12tli  of  March,  1792,  also  from  the  partnership  of  Boehm  & 
BoEBM.  Co.,  in  which  he  was  engaged ;  and  he  had  received  some  other 
sums  on  account  of  the  testator's  estate.  He  stated,  that  he  had 
paid  the  debts,  &c.  and  the  maintenance  and  education  of  the 
X)laintiffs,  and  other  sums  on  account  of  the  estate ;  but  he  had 
[  *9^  J  not  placed  *any  part  of  the  testator's  estate  in  the  public  funds. 
He  then  stated  the  payment  he  had  made  under  the  order  of  the 
Court  in  December  1794 ;  that  the  balance  in  his  hands  was 
ready  to  be  paid,  as  the  Court  should  direct ;  and  that  he  was 
ready  to  answer  interest  for  the  testator's  money,  which 
had  from  time  to  time  in  his  hands,  as  the  Court  should  direct. 

The  usual  decree  for  an  account  was  made ;  and  an  inquiry 
was  directed,  in  whose  name  any  and  what  psurt  of  the  testator's 
personal  estate  in  England  was  at  his  death ;  and,  when  the 
same,  or  any  and  what  part,  came  to  the  hands  of  the  defendant; 
and,  what  sums  of  money  had  since  the  testator's  death  come  to 
the  hands  of  the  defendant. 

In  answer  to  that  inquiry  the  Master's  report  stated,  that  at 
the  death  of  the  testator  there  was  in  the  hands  of  Boehm  &  Co., 
as  his  agents  in  England,  a  balance  of  S0,807Z.  8«.  lOd. ;  and 
that  the  executors  in  India  continued  to  make  considerable 
remittances  to  the  partnership ;  the  amount  of  which,  as  well  as 
the  interest  received  thereon,  after  deducting  commission,  was 
paid  over  to  the  defendant,  as  executor  in  England ;  and  he  had 
accounted  for  the  same,  as  well  as  the  said  balance. 

By  an  order,  pronounced  [by  Lord  Eosslyn,  L.C.  (then  Lord 
Loughborough)]  on  farther  directions,  on  the  26th  July,  1798,  it 
was  ordered,  that  the  Master  should  compute  interest  after  the 
rate  of  51.  per  cent,  per  annum  on  all  sums  of  money,  part  of  the 
testator's  estate,  received  by  or  come  to  the  hands  of  the 
defendant,  from  the  time  he  received  the  same  respectively 
during  the  time  the  same  continued  in  his  hands ;  except  the 
legacies  to  the  executors,  and  what  was  expended  for  main- 
tenance; ''and  that  the  Master  do  in  such  computation  make 
half-yearly  rests." 

[The  special  form  of  relief  thus  given,  is  attributable  to  the 
special  directions  contained  in  the  will,  and  the  case  would 
scarcely  be  of  sufficient  general  interest  to  require  a  report  if  it 
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were  not  that  Lord  Eldon,  L.  C.  in  his  judgment  took  the  op-     Bafhau. 
portonity  of  expressing  the  general  principle  that  compoond      bobhv. 
interest  may  be  charged  where  there  has  been  a  breach  of  an 
express    trust  for  accumulation.    The    report   is   accordingly 
limited  to  the  judgment  and  to  such  of  the  facts  as  are  necessary 
to  explain  the  same.] 

Under  the  above-mentioned  order  the  plaintifib  carried  in  a  [  ^^  1 
charge  of  interest  on  all  sums  of  money,  which  came  to  the 
hands  of  the  defendant,  from  the  time  he  received  them  respec- 
tively during  the  time  they  continued  in  his  hands,  making 
half-yearly  rests ;  which  charge  was  allowed  ;  and  the  Master 
by  his  report  stated,  that  he  had  computed  such  interest ;  and 
in  a  schedule  had  set  forth  an  account  of  all  such  sums  of 
money,  so  received  by  the  defendant,  specifying  the  times  such 
money  remained  in  his  hands,  and  a  calculation  of  interest 
thereon ;  and  that  he  had  also  in  such  computation  made  half- 
yearly  rests ;  and  that  the  interest  on  such  several  sums,  from 
time  to  time  remaining  in  the  hands  of  the  defendant,  calculated 
down  to  the  date  of  the  report,  amounted  to  10,9962.  lis.  lid. 

To  this  report  exceptions  were  taken  by  the  defendant,  *  *  * 

[After  argument  upon  the  exceptions,  a  further  inquiry  was 
directed  as  to  the  general  practice  of  the  Masters  under  such 
orders,  and  a  further  report  was  made  confirming  the  previous 
report. 

The  defendant  took  exception  to  the  second  report.  The 
LoKD  Ghancellob  after  further  argument  pronounced  the  fol- 
lowing judgment :] 

The  real  difficulty  is  how  to  construe  the  words  of  this  dcicree.  f^^^l 
Upon  the  justice  of  this  case,  what  ought  to  be  the  demand,  I 
have  very  frequently  and  anxiously  thought ;  and,  adverting  to 
all  the  cases,  in  which  the  Court  has  frequently  considered  it  to 
be  consistent  with  every  view  of  moral  justice,  that  individuals 
in  accountable  situations  should  pay  compound  interest,  though 
it  has  not  been  the  habit  of  the  Court  to  give  it,  I  have  not  the 
least  difficulty  in  saying,  that,  if  I  had  to  make  the  decree  upon 
this  evidence,  I  should  have  charged  the  defendant  with  com- 
pound interest.  He  was  made  one  of  the  executors,  with  a 
legacy  for  his  trouble.     The  will  states  in  the  most  express 

B.B. — ^voL.  vni.  H 
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KA.PHAEI.    manner,  that  the  executors  are  to  make  no  advantage  whatso- 

mm 

BoBHM.  ever  by  keeping  inoney  in  their  hands ;  and  expressly  as  to  any 
such  money  directs  legal  interest:  that  is  51.  per  cent. ;  expressly 
putting  4Z.  per  cent,  out  of  the  question  :  but,  farther,  imposing 
upon  them  the  necessity  of  parting  with  the  money  in  their 
hands,  or  of  paying  51.  per  cent.  As  to  the  particular  fund, 
which  is  the  subject  of  this  suit,  the  testator  expressly  directs 
accumulation  during  the  infancy  of  his  children.  This  is  not 
therefore  a  case  of  contract,  in  which  you  can  reason  upon  it,  as 
impolitic  to  encourage  usury.  It  is  only,  that  the  testator  places 
money  in  the  hands  of  these  persons,  with  an  express  prohibi- 
tion to  keep  it  in  their  own  hands  ;  and  a  direction  expressly  to 
place  it  out  in  some  such  way,  that  they  can  accumulate  interest. 
Therefore  by  necessary  consequence  they  keep  it  against  the 
express  direction  of  the  will. 

It  was  argued  formerly,  that,  if  the  directions  of  the  testator 
had  been  observed,  as  far  as  it  was  practicable,  this  executor 
would  thus  have  been  charged  to  a  degree  beyond  that,  in  which 

[  *107  ]  he  could  have  made  use  of  the  *money  for  the  cestuis  que  trust. 
That  is  strictly  true.  It  was  added,  that  the  defendant  would 
be  contented  to  be  understood  as  having  laid  out  the  money  in 
the  8  per  cents.,  as  it  could  have  been  laid  out ;  and,  that  the 
dividends  should  be  considered  as  having  been  laid  out  from 
time  to  time ;  and  therefore  the  plaintiffs  might  take  satisfaction 
in  the  mode  the  Court  would  have  directed.  As  to  the  first  of 
these  considerations,  if  an  executor,  with  an  express  trust  to 
accumulate,  com^s  with  this  sort  of  case ;  desiring  the  Court  not 
to  weigh  it  in  golden  scales,  but  to  measure  by  his  general 
conduct,  an  honest  endeavour  to  execute  the  trust,  this  Court 
would  not  deal  out  a  hard  measure  to  him.  But  take  it  as  a 
legacy  to  an  executor,  as  trustee  for  an  infant,  a  week  old ;  who 
says,  he  has  done  nothing  during  the  whole  infancy ;  that  he  has 
kept  the  money,  without  shewing  an  endeavour  to  lay  it  out,  or, 
that  he  had  not  the  means  :  must  the  Court  hold,  that  he  is  not 
to  be  charged  in  any  degree,  or  take  the  strongest  rule  they  can 
take  ?  If  not  the  former,  the  rule  must  be  the  latter*;  for  there 
is  no  other.  Where  there  is  an  express  trust  to  make  improve- 
ment of  the  money,  if  he  will  not  honestly  endeavour  to  improve 
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it,  there  is  nothing  wrong  in  considering  him,  as  the  principal,     Raphael 
to  have  lent  the  money  to  himself  upon  the  same  terms,  upon      boehh. 
which  he  could  have  lent  it  to  others,  and  as  often  as  he  ought 
to  have  lent  it,  if  it  be  principal ;  and  as  often  as  he  ought  to 
have  received  it,  and  lent  it  to  others,  if  the  demand  be  interest, 
and  interest  upon  interest.    If  the  demand  goes  farther  than 
that,  my  opinion  is,  that  it  is  not  a  wrong  principle  to  go  as  far ; 
and  that  this  is  a  species  of  case,  in  which  the  Court  would 
shamefully  desert  its  duty  to  infants  by  adopting  a  rule,  that  an 
executor  might  keep  money  in  his  hands,  without  being  answer- 
able as  if  he  had  accumulated ;  and,  if  the  Court  cannot  find 
out  from  the  actual  circumstances  proved,  that  he  has  attempted 
accumulation,  and  the  ^charge  falls  more  heavily  upon  him  on      [  ""los  ] 
that  account,  the  fault  is  not  his  own  in  not  shewing,  what 
endeavours  to  improve  it  he  had  made. 

It  is  said,  the  defendant  ought  to  be  permitted  to  redeem 
himself  from  this,  by  being  considered  in  the  same  situation  as 
if  the  property  had  been  laid  out  in  the  funds  and  accumulated. 

The  Court  never  will  permit  that  at  the  conclusion  of  the 
executor's  accounts.  The  consideration  is  very  different,  where 
at  the  beginning  of  the  infancy  he  lays  it  out  in  safety  and  a 
course  of  accumulation ;  where  in  one  event  it  may  be  increased 
vastly  beyond  what  it  may  prove  in  a  different  event.  The 
Court  will  not  permit  him  to  look  back ;  and  calculate,  whether 
it  is  better  for  him  to  abide  by  that  situation,  in  which  he 
ought  to  have  placed  himself  at  the  commencement  of  the  trust. 
The  contrary  principle  may  be  justified  by  analogy ;  for,  suppose, 
he  had  laid  out  the  property  in  the  funds,  and  sold  out  the 
stock  at  a  great  advance  :  if  at  the  conclusion  of  the  trust  the 
price  is  less  than  he  sold  at,  he  could  not  have  offered  back  the 
stock,  but  shall  answer  for  the  money,  if  that  is  for  the  interest 
of  the  cestui  que  trust. 

Upon  these  grounds  there  is  no  doubt  that,  if,  as  was  con- 
tended formerly  by  Mr,  Steele,  and  is  now  contended  by  the 
Attomey-Generalj  instead  of  a  computation  by  the  Master  of 
interest  upon  interest  half-yearly,  or,  as  is  more  usual,  yearly, 
(upon  which  however  my  judgment  is  bound  by  the  decree),  the 
proper  way  is  to  carry  out  the  interest  into  a  separate  column 

H  2 
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Raphael     half-yearly,  and  then  to  cast  up  the  whole ;  and  that  the  Court 

BoBHM.  ^^^  do  ^0  inore,  a  different  rule  would  be  more  for  the  advantage 
of  these  infants  ;  and,  if  the  decree  directed  simply,  that  interest 
should  be  calculated  on  each  side,  as  the  receipts  and  payments 

r  *109  ]  from  time  to  time  varied  the  state  of  the  ^account,  that  would 
be  more  favourable  to  the  infants ;  for  the  interest,  so  carried 
out  into  a  separate  column,  bears  no  interest ;  as  it  may,  if 
included  in  the  general  column.  But  the  effect  would  be 
enormous  injustice.  Consider,  what  a  beneficial  doctrine  for 
the  executor  this  is ;  and  of  course  unfavourable  to  the  cestui 
que  trust.  Take  this  fund  as  30,000/.  in  the  defendant's  hands  : 
the  infant  cestui  que  trust  a  week  old.  At  the  end  of  the  first 
year  the  interest  of  that  sum  at  5  per  cent,  would  be  1,500/.  If 
that  sum  is  carried  out  into  a  separate  column,  it  does  not  carry 
interest  for  the  subsequent  twenty  years:  or,  if  it  does  carry 
interest  at  5  per  cent.,  unless  I  give  compound  interest,  in 
any  way  of  putting  it  the  legacy  is  nearly  as  beneficial  to  the 
executor  as  to  the  infant.    They  cannot  be  permitted. 

Take  it  another  way.  Suppose,  the  executor  is  also  guardian ; 
and  no  one  will  file  a  bill  against  him  as  next  friend  of  the 
infant:  see  the  consequence.  When  that  sum  of  1,500/.  is 
carried  out  into  a  separate  column,  if  a  bill  was  filed,  the  next  day 
that  sum  would  be  brought  into  Court ;  and  from  that  moment, 
being  principal,  though  produced  by  interest,  would  have  carried 
interest  during  the  whole  remaining  period  of  twenty  years.  The 
principle,  imposing  upon  the  executor  the  duty  of  doing  what  the 
Court  would  call  upon  him  to  do,  is  not  pressed  too  far ;  par- 
ticularly, if  the  executor  is  expressly  directed  to  act  as  the  Court 
would  act.  Therefore  it  is  impossible  to  agree  to  Mr.  Steele's 
argument.  The  Attorney-General  goes  farther ;  contending,  that 
the  direction  to  make  annual  rests  does  not  authorise  the  Master 
to  compute  interest  upon  the  column  of  receipts ;  but  is  inserted, 
in  order  that  the  Court  may  be  able,  having  regard  to  the  mag- 
nitude of  these  sums,  to  reason  upon  the  practicability  of  the 
executor's  making  interest  of  that  interest :  or  on  the  other  hand 

[  11*0  ]      to  say,  they  may  fairly  be  considered  *such  sums,  and  of  such  a 

nature,  that  he  could  not  be  called  upon  to  make  principal  of  them. 

With  regard  to  the  practice,  I  was  amazed  to  find,  how  little 
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the  meaning  of  this  direction  to  make  rests  was  understood.  I  Baphaki. 
was  surprised  to  hear  it  asserted,  that  rests  are  never  made  to  bobhm. 
redace  an  account,  but  only  to  increase  an  account ;  for  in  the 
case  of  receivers  and  all  persons  accountable  I  have  known  those 
words  inserted.  In  general  cases  I  believe  rests  are  made,  in  order 
to  see,  whether  interest  is  to  be  charged  or  not.  In  this  instance 
the  Court  is  bound  to  permit  a  computation  of  interest  to  be 
made  upon  the  sums  from  the  times  they  were  received; 
making  rests  from  the  times  they  were  received  "in  that  com- 
putation : "  the  more  bound,  as  the  decree  directs  the  account 
of  the  personal  estate  to  be  taken ;  and  in  that  account  expressly, 
at  what  times  the  sums  were  received.  But,  if  the  meaning 
is,  as  the  Attorney-General  contends,  and  the  Master  ought  not  to 
have  added  interest  upon  the  balances  of  interest  without  the 
Court's  direction,  I  should  have  thought,  the  defendant  ought  to 
have  been  so  charged;  and  the  proper  mode  of  taking  the 
account  is  the  mode,  in  which  it  has  been  taken;  and  that 
reduces  it  to  a  mere  point  of  form.  As  to  the  bonds!  now  pro- 
duced, that  is  a  consideration  proper  to  be  disposed  of  out  of 
Court :  but,  where  there  is  a  general  fund,  belonging,  not  to  one, 
but  to  a  body  of  plaintiffs,  and  the  direction  must  apply  to  the 
whole,  without  reference  to  the  transactions  with  some  of  them, 
the  Court  must  adopt  a  rule,  applicable  to  all ;  and  the  other 
is  a  separate  transaction. 

That  brings  it  to  the  meaning  of  Lord  Bosslyn's  decree,  which 
is  expressed  in  terms,  that  I  apprehend,  *were  never  before  [  •ill  J 
mserted,  and,  I  hope,  never  will  again  be  found,  in  any  decree. 
The  mode  of  directing  the  account  to  be  taken  from  the  moment 
of  the  testator's  death  upon  all  the  sums  received  and  paid  is 
new.  Some  time  should  bo  fixed,  at  which  the  principal  was  to 
be  said  to  be  in  his  hands  so  that  it  might  be  laid  out.  I  doubt 
also,  whether  the  Court  ever  directed  interest  upon  payments  and 
receipts  to  be  computed  at  the  end  of  the  half-year,  and  then 
interest  to  be  made  principal.  I  doubt,  whether  that  has  been  ever 
done  in  practice.  I  do  not  say,  it  ought  not  to  be  done  in  some 
eases ;  an^  perhaps  there  is  not  much  ground  to  complain  of  it  in 

t  Bonds  for  money  lent  by  the  defendant  to  some  of  the  plaintiffs  at  4 
percent. 
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Rapbagc  this  case.  But  the  course,  I  believe,  has  been,  not  to  look  at  each 
BoEHM.  particalar  case,  with  regard  to  the  practice  of  directing  rests ;  but 
to  fix  some  time,  at  which  the  party  is  to  be  first  charged  with 
the  principal,  and  then  upon  general  convenience  to  make  some 
rests,  and  to  call  upon  the  Master  to  compute  interest  upon  those 
rests.  But  this  decree  has  expressly  given  that  direction ;  and 
then,  considering  the  nature  of  the  case,  and  the  very  particular 
expression  as  to  the  computation  of  interest  in  this  decree,  and 
the  great  opportunity  I  have  given  for  a  practical  exposition  upon 
the  words  of  the  decree,  upon  the  whole  I  am  not  called  upon  to 
say,  the  Master  has  done  wrong  in  this  particular  case. 

The  exception  must  therefore  be  over-ruled :  but  in  such  a  case 
as  this  it  is  fair,  that  they  should  divide  the  deposit. 

[This  cause  was  afterwards  reheard  on  the  9th  and  10th  of 
March,  1807  by  Erskine,  L.  C.  who  affirmed  the  decree,  saying, 
"I  agree  to  everything  that  appears  in  Lord  Eldon's  judgment " 
(18  Yes.  412) ;  and  on  the  14th  of  May,  1807,  the  cause  again 
came  on  before  Lord  Eldon,  L.  C.  on  a  question  of  costs  (18  Ves. 
590),  when  his  Lordship  said  : — ] 
[13  Ves.  591 J  J  tjjjjjjj  tjjQ  opinion  I  formerly  expressed  upon  this  case,  is 
right ;  and  I  feel  great  satisfaction  in  finding,  that  Lord  Erskine 
did  not  upon  the  re-hearing  differ  from  that  opinion.  The 
ground,  upon  which  my  judgment  rests,  is,  that  this  will  imposed 
upon  the  executor  the  duty  of  accumulating  the  property.  That 
observation  applies  universally  through  this  will.  That  duty 
being  imposed  upon  the  executor,  he  must  execute  the  will  accord- 
ing to  its  exigencies.  I  was  informed,  and  truly  informed,  that, 
if  the  executor  had  laid  out  the  money  from  time  to  time,  as  it 
was  received,  in  the  8  per  cents,  the  legatees  would  not  have 
received  more  than  he  was  willing  to  pay.  But  that  according 
to  my  opinion  made  no  difference.  Though  the  property  was  in 
this  instance  safe,  the  Court  must  go  upon  a  general  rule, 
applicable  to  all  cases.  It  would  be  too  dangerous  to  hold,  that 
executors  shall  be  excused,  not  doing  what  they  undertake  to  do  ; 
and  the  legatees  are  to  incur  the  hazard  of  the  insolvency  of  the 
executors;  when  the  question  is  agitated  as  to  their  conduct 
between  them  and  the  cestuis  que  trust. 
It  was  also  truly  stated,  that  it  was  impossible  to  make  interest 
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in  the  way,  in  which  interest  was  charged  upon  this  defendant ;  iufhael 
and,  speaking  of  interest,  properly  so  called,  as  distinguished  boe'hh. 
from  profit  of  another  description,  that  was  alluded  to  by  Sir 
Samuel  RomUlyy  it  certainly  is  so.  But  I  was  struck  with  this ; 
that,  though  the  Court  ought  not,  and  for  the  sake  of  those,  for 
whom  executors  act,  to  hold  too  rigid  a  rule  upon  executors, 
where  a  fair,  anxious,  and  diligent,  endeavour  to  do  their  duty 
appears,  if  executors  never  do  any  act,  which  by  the  will  they  are 
required  to  do,  never  inquire,  whether  there  are  competent  sums 
to  be  laid  *out,  never  lay  out  competent  sums,  if  there  are  any,  [  *13  Ve«. 
they  cannot  complain,  if  upon  general  principles  they  are  charged  ^  ^ 
with  the  most  rigid  rules ;  for  there  is  no  other  rule ;  and  the 
hnpossibility  of  applying  any  other  rule  arises,  not  from  the 
inclination  of  the  Court,  but  from  the  nature  of  the  acts  of  the 
party ;  imposing  upon  the  Court  the  duty  of  taking  some  broad 
line.  Therefore  my  opinion  was,  that  in  the  instance  of  an 
express  trust  to  accumulate,  the  Court  was  required  to  see,  that 
the  cestuis  que  trust  were  placed,  as  near  as  possible,  in  the 
situation,  in  which  they  would  have  been,  if  the  trust  had  been 
executed.  The  principle,  upon  which  the  Court  went,  was,  that 
this  was  not  a  due  execution  of  the  trust  by  the  defendant.  Sub- 
sequent costs  are  reserved  by  the  decree  as  to  those  parts  of  the 
proceedings,  which  merely  follow  up  the  accounts,  directed  by  the 
former  decree.  The  circumstance,  that  costs  are  given  as  to  such 
parts  of  the  decree,  requires  me  also  to  give  costs  as  to  those 
parts ;  but,  as  to  so  much  of  the  decree  as  requires  the  Master 
to  state,  at  what  times  the  several  sums  came  to  the  hands  of  the 
defendant,  and  directs  him  to  compute  interest,  to  make  half- 
yearly  rests,  and  the  order  of  the  Court  to  make  good  the  effect 
of  the  inquiries  to  the  legatees,  it  is  impossible  to  give  the  defen- 
dant his  costs.  Upon  the  whole,  considering  that  the  Court 
was  called  upon  to  consider  what  rule  was  to  be  applied,  and  that 
a  great  proportion  of  the  costs  was  occasioned  by  the  necessary 
investigation  of  that  subject,  it  would  be  too  hard  to  give  the  costs 
against  the  defendant.  He  shall  have  his  costs  therefore,  except 
as  [to]  those  parts,  which  I  have  noticed ;  as  to  which  I  give  no 
costs.  Those  parts,  as  to  which  he  is  to  have  costs,  are  all  conse- 
quential upon  those,  upon  which  he  had  costs  by  the  former  decree. 
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1805.  THELLUSSON  v.  WOODFORD. 

a^Terfral  WOODFOED    V.    THELLUSSOK 

atherjiayi.  ^^    ^^^    HOUSE    OP    LORDS.) 

(11  Vesey,  112—151 ;  1  Bos.  &  P.  N.  E.  357—399.) 

[  112  ]  Deyise  of  real  estates  of  the  annual  value  of  near  1,000/.,  and  other 

estates,  directed  to  be  purchased  with  the  residue  of  the  personal  estate, 
amounting  to  above  600,000/.  to  trustees  and  their  heirs,  &c.  upon  trust 
during  the  lives  of  the  testator's  sons  A.  B.  and  C.  and  of  his  grandson 
D.  and  of  such  other  sons  as  A.  now  has  or  may  have  and  of  such  issue 
as  D.  may  have  and  of  such  issue  as  any  other  sons  of  A.  may  have 
and  of  such  sons  as  B.  and  C.  may  have  and  of  such  issue  as  such  sons 
may  have  as  shoidd  be  living  at  his  decease  or  bom  in  due  time  after- 
wards and  during  the  life  of  the  survivor  to  receive  the  rents  and  profits, 
and  from  time  to  time  to  invest  the  same,  and  the  produce  of  timber, 
&o.  in  other  purchases  of  real  estates ;  and  after  the  death  of  the  sur- 
vivor of  the  said  several  persons  that  the  said  estates  shall  be  divided 
into  three  lots ;  and,  that  one  lot  shall  be  conveyed  to  the  eldest  male 
lineal  descendant  then  living  of  A.  in  tail  male;  remainder  to  tho 
second,  &c.  and  all  and  every  other  male  lineal  descendant  or  descend- 
ants then  living,  who  shall  be  incapable  of  taking  as  heir  in  tail  male 
of  any  of  the  persons,  to  whom  a  prior  estate  is  Hmited,  of  A.,  successively 
in  tail  male ;  remainder  in  equal  moieties  to  the  eldest  and  every  other 
male  lineal  descendant  or  descendants  then  Uving  of  B.  and  G.  as  tenants 
in  common  in  tail  male  in  the  same  manner,  witii  cross  remainders ;  or, 
if  but  one  such  male  lineal  descendant,  to  him  in  tail  male ;  remainder 
to  trustees,  their  heirs,  &c. 

The  other  two  lots  were  directed  to  be  conveyed  to  the  male  descend- 
ants of  B.  and  0.  respectively  in  the  same  manner,  and  with  similar 
limitations  to  the  male  descendants  of  their  brothers,  and  to  the  trustees 
in  fee ;  and  it  was  directed,  that  the  trustees  should  stand  seised,  upon 
the  failure  of  male  lineal  descendants  of  A.  B.  and  C.  as  aforesaid,  upon 
trust  to  sell,  and  pay  the  produce  to  his  Majesty,  his  heirs,  and  suc- 
cessors, to  the  use  of  the  Sinking  Fund:  the  accumulation,  till  the 
purchases  or  sales  can  take  place,  to  go  to  the  same  purpose ;  with  a 
direction,  that  all  the  persons  becoming  entitled  shall  use  the  surname 
of  the  testator  only. 

The  decree,  establishing  the  trusts  of  the  will,  was  affirmed  by  tho 
House  of  Lords  upon  appeal. 

In  executory  devise  the  time  of  gestation  may  be  taken  both  at  tho 
beginning  and  the  end. 

Thbsb  causes  came  on  by  appeal  from  the  decree,  made  in 

consequence  of  the  judgment  given  by  Lord  Loughborough, 

[  ^118  J      Chancellor,  Lord  Alyanley,  then  ^Master  of  the  Rolls,  and  the 

Judges  BuLLEB  and  Lawbenge.!    The  decree  dismissed  the  bill 

t  See  4  E.  E.  203  (4  Yesey,  227). 
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in  the  original  cause,  so  far  as  it  prayed,  that  the  limitations  and  Thbllubson 

dispositions,  contained  in  the  will  of  Peter  Thellusson  concerning   woodfobd, 

his  real  estates,  and  the  general  residue  of  his  persois^l  estate, 

and  the  rents,  issues,  and  profits,  of  such  estates,  and  concerning 

the  estates  directed  to  be  purchased,  and  the  rents  and  profits 

thereof,  and  the  trusts  thereof,  might  be  declared  void :  and  in 

the  cross  cause  declared,  that  the  will  ought  to  be  established  ^nd 

the  trusts  of  it  performed  and  carried  into  execution ;  and  declared 

the  devises  and  limitations  of  the  estates  contained  in  the  will  to 

be  good  and  valid  in  law;    and  decreed  and  gave  directions 

accordingly.     [The  terms  of  the  will  sufficiently  appear  for  the 

purpose  of  this  report  in  the  questions  proposed  to  the  Judges  on 

the  motion  of  the  Lobd  Chancellor  (see  next  page).  Peter  Isaac 

Thellusson,  (in  such  will  named)  after  the  decree] ,  had  three  sons 

bom,  viz.  Edmund  Thellusson,  Alexander  Thellusson,  and  Arthur 

Thellusson ;  and  Charles  Thellusson  (the  elder)  also  had  one  son 

bom,  viz.  Thomas  Thellusson ;  and  Ann,  one  of  the  testator's 

three  daughters,  married  William  Lukin.  All  these  persons  were 

made  parties. 

The  appellants,  the  widow  and  children  of  the  testator,  appealed 
from  the  decree  [on  the  ground  of  certain  objections  which  are 
sufficiently  stated  in  the  unanimous  opinion  of  the  judges  pro- 
nounced in  answer  to  the  questions  proposed  to  them  (see  post ,  p. 
107).  These  objections  are  shortly  summed  up  on  the  Appellants' 
behalf  as  follows :] 

That  the  trust,  attempted  to  be  created  by  Mr.  Thellusson's 
will,  being  of  the  class  of  executory  trusts  created  by  will,  must 
depend  for  its  validity  on  its  being  instituted  for  those  purposes, 
and  limited  within  those  boundaries,  which  the  law  prescribes  for 
trasts  of  that  description :  but  it  was  neither  instituted  for  those 
purposes,  nor  hmited  within  those  boundaries.     *    *    * 

This  case  was  argued  on  several  days  at  the  bar  of  the  House  [  132  ] 
by  Mr.  Mansfield  and  Mr.  Roniilly,  for  the  appellants,  and  by 
the  Attomey'Oeneral,\  the  Solicitor-Generalfl  Mr.  Piggott,  Mr. 
Richards,  Mr.  Alexander^  and  Mr.  Cox,  for  the  respondents. 
After  the  argument  the  following  questions  were  proposed  to  the 
Judges  on  the  motion  of  the  Lobd  Chancellob.§ 

t  The  Hon.  Spencer  Perceval.       (  Sir  T.  M.  Sutton.       §  Lord  Eldon. 
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THBLLU880X  Ist,  A  tcstator  by  his  will,  being  seised  in  fee  of  the  real  estate, 
Woodford,  therein  mentioned,  made  the  following  devise :  "  I  give  and 
devise  all  my  manors,  messuages,  tenements,  and  hereditaments, 
at  Brodsworth  in  the  county  of  York  after  the  death  of  my  sons 
Peter  Isaac  Thellusson  George  Woodford  Thellusson  and  Charles 
Thellusson  and  of  my  grandson  John  Thellusson  son  of  my  son 
Peter  Isaac  Thellusson  and  of  such  other  sons  as  my  said  son 
Peter  Isaac  Thellusson  may  have  and  of  such  sons  as  my  said 
sons  George  Woodford  Thellusson  and  Charles  Thellusson  may 
have  and  of  such  issue  as  such  sons  may  have  as  shall  be  living 
at  the  time  of  my  decease  or  bom  in  due  time  afterwards  and 
after  the  deaths  of  the  sm'vivors  and  survivor  of  the  several 
persons  aforesaid  to  such  person  as  at  the  time  of  the  death  of 
the  survivor  of  the  said  several  persons  shall  then  be  the  eldest 
male  lineal  descendant  of  my  son  Peter  Isaac  Thellusson  and  his 
heirs  for  ever.** — ^At  the  time  of  the  testator's  death  there  were 
seven  persons  actually  born,  answering  the  description  mentioned 
in  the  testator's  will ;  and  there  were  two  ew  ventre  sa  mere 
answering  the  description;  if  children  en  ventre  sa  mere  do 
answer  that  description.  All  the  said  several  persons,  so 
described  in  the  testator's  will,  being  dead,  and,  at  the  death  of 
[  ♦isa  ]  the  survivor  of  such  several  persons  there  *being  living  one  male 
lineal  descendant  of  the  testator's  son  Peter  Isaac  Thellusson, 
and  one  only.  Is  such  person  entitled  by  law,  under  the 
legal  effect  of  the  devise  above  stated,  and  the  legal  con- 
struction of  the  several  words,  in  which  the  same  is  expressed, 
to  the  said  manors,  messuages,  tenements,  and  hereditaments,  at 
Brodsworth  ? 

2d,  If  at  the  death  of  the  survivor  of  such  several  persons,  as 
aforesaid,  such  only  male  lineal  descendant  was  not  actually  bom, 
but  was  en  ventre  sa  mere,  would  such  lineal  descendant,  when 
actually  born,  be  so  entitled  ? 

June  25.  The  unanimous  opinion  of  the  Judges  was  pronounced  by  the 

Lord  Chief  Baron  Macdonald.  The  other  Judges  present  were 
Lord  Ellenbobouoh,  Grose,  Le  Blanc,  Heath,  Booke,  Chambre: 
Barons  Thompson  and  Graham.  Since  the  argument  Lord 
Alvanley  had  died ;   and  Baron  Hotham  resigned :  the  former 
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being  succeeded  by  Sir  James  Mansfield;    the  latter  by  Sir  thellubsok 
T.  M.  Sutton.  Woodford. 

Sm  A.  Macdonald,  Chief  Baron : 

The  first  objection  to  the  will  is,  that  the  testator  has  exceeded 
that  portion  of  time,  within  which  the  contingency  must  happen, 
upon  which  an  executory  devise  is  permitted  to  be  limited  by  the 
rules  of  law ;  for  three  reasons :  first,  because  so  great  a  number 
of  Uves  cannot  be  taken  as  in  the  present  instance,  to  protract 
the  time,  during  which  the  vesting  is  suspended,  and  conse- 
quently the  power  of  aUenation  is  suspended :  secondly,  that  the 
testator  has  ^added  to  the  Uves  of  persons,  who  should  be  born 
at  the  time  of  his  death,  the  lives  of  persons,  who  might  not  be 
bom :  thirdly,  that,  after  enumerating  different  classes  of  lives, 
during  the  continuance  of  which  the  vesting  is  suspended,  the 
testator  has  concluded  *with  these  restrictive  words  ''  as  shall  be  [  *134  ] 
living  at  the  time  of  my  decease  or  bom  in  due  time  afterwards;" 
and  that,  as  these  words  appertain  only  to  the  last  class  in  the 
enumeration,  the  words,  which  are  used  in  the  preceding  classes 
being  unrestricted,  they  will  extend  to  grand-children  and  great 
grand-children,  and  their  issue ;  and  so  make  this  executory  devise 
void  in  its  creation,  as  being  too  remote.  With  respect  to  the  first 
ground,  viz.  the  number  of  lives  taken,  which  in  the  present 
instance  is  nine,  I  apprehend,  that  no  case  or  dictum  has  drawn 
any  line  as  to  this  point,  which  a  testator  is  forbidden  to  pass. 
On  the  contrary,  in  the  cases,  in  which  this  subject  has  been 
considered  by  the  ablest  Judges,  they  have  for  a  great  length  of 
time  expressed  themselves  as  to  the  number  of  lives,  not  merely 
without  any  qualification  or  circumscription,  but  have  treated  the 
number  of  co-existing  lives  as  matter  of  no  moment ;  the  ground 
of  that  opinion  being,  that  no  public  inconvenience  can  arise  &om 
a  suspension  of  the  vesting,  and  thereby  placing  land  out  of 
circulation  during  any  one  life ;  and  that  in  fact  the  life  of  the 
survivor  of  many  persons  named  or  described  is  but  the  life  of 
some  one.  This  was  held  without  dissent  by  Twisden  in  Love  v. 
irynrfAam,t*  twenty  years  before  the  determination  of  the  Duke  of 
Norfolk's  case  t ;  who  says,  that  the  devise  of  a  farm  may  be  for 

t  1  Mod.  50.  t  3  Ch.  Ca.  1,  2  Ch.  Eep.  229,  2  Freem.  72. 
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Thellussos  twenty  lives,  one  after  another,  if  all  be  in  existence  at  once.  By 

I*  * 

WooDFOHD.  this  expression  he  must  be  understood  to  mean  any  number  of 
lives,  the  extinction  of  which  could  be  proved  without  difficulty. 
When  this  subject  of  executory  trusts  came  to  be  examined  by 
the  great  powers  of  Lord  Nottingham  as  to  the  time,  within  which 
the  contingency  must  happen,  he  thus  expresses  himself:  ''If  a 
term  be  devised,  or  the  trust  of  a  term  limited,  to  one  for  life  with 
[  ^i'^"'  ]  twenty  remainders  for  life  successively,*  and  all  the  persons  are 
in  existence  and  alive  at  the  time  of  the  limitation  of  their  estates, 
these,  though  they  look  like  a  possibility,  upon  a  possibility,  are 
all  good,  because  they  produce  no  inconvenience;  >they  were 
out  in  a  little  time."  With  an  easy  interpretation  jve  find  from 
Lord  Nottingham,  what  that  tendency  to  a  perpetuity  is,  which 
the  policy  of  the  law  has  considered  as  a  public  inconvenience; 
namely,  where  an  executory  devise  would  have  the  effect  of  making 
lands  unalienable  beyond  the  time,  which  is  allowed  in  legal 
limitations ;  that  is  beyond  the  time,  at  which  one  in  remainder 
would  attain  his  age  of  twenty-one ;  if  he  were  not  bom,  when 
the  limitations  were  executed.  When  he  declares,  that  he  will 
stop,  where  he  finds  an  inconvenience,  he  cannot,  consistently 
with  sound  construction  of  the  context,  be  understood  to  mean, 
where  Judges  arbitrarily  imagine,  they  perceive  an  inconveni- 
ence ;  for  he  has  himself  stated,  where  inconvenience  begins ; 
namely,  by  an  attempt  to  suspend  the  vesting  longer  than 
can  be  done  by  legal  limitation.  I  understand  him  to  mean, 
that,  wherever  Courts  perceive,  that  such  would  be  the  effect, 
whatever  may  be  the  mode  attempted,  that  effect  must  be  pre- 
vented; and  he  gives  the  same,  but  no  greater,  latitude  to 
executory  devises  and  executory  trusts  as  to  estates  tail.  This 
has  been  ever  since  adopted.  In  Scatterwood  v.  Edge\  the  Court 
held,  that  an  executory  estate,  to  arise  within  the  compass  of  a 
reasonable  time,  is  good ;  as  twenty  or  thirty  years :  so  is  the 
compass  of  a  life  or  lives ;  for  let  the  lives  be  never  so  many, 
there  must  be  a  survivor ;  and  so  it  is  but  the  length  of  that  life. 
In  Ilumherston  v.  Humber8ton,l  where  an  attempt  was  made  to 
create  a  vast  number  of  estates  for  life  in  succession,  as  well  to 
persons  unborn  as  to  persons  in  existence.  Lord  Cowpeb  restrained 

t  1  Salk.  229.  J  1  P.  Wms.  332. 
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that  devise  \nthin  the  limits  assigned*  to  common  law  convey-  Thellussok 

I* 

ances,  by  giving  estates  for  life  to  all  those,  who  were  living  (at   woodford. 
the  death  of  the  testator),  and  estates  tail  to  those,  who  were      [  *i36  ] 
unborn;    considering  all  the  co-existing  lives  (a  vast  many  in 
number)  as  amoonting  in  the  end  to  no  more  than  one  life.  His 
Lordship  was  in  the  situation  alladed  to  by  Lord  Nottinoham, 
where  a  visible  inconvenience  appeared.    The  bounds  prescribed 
to  limitations  in  common  law  conveyances  were  exceeded :  the 
excess  was  cut  o£f ;  and  the  devise  confined  within  those  limits. 
Lord  Habdwicke  repeats  the  same  doctrine  in  Sheffield  v.  Lord 
Orrery  :\  using  the  words  "  life  or  lives  "  without  any  restriction 
as  to  number.    Many  other  cases  might  be  cited  to  the  like 
effect :  but  I  shall  only  add  what  is  laid  down  in  two  very  modern 
cases.     In  Gumall  v.  Wood  I  Lord  Chief  Justice  Willbs  speaks 
of  a  life  or  lives  without  any  qualification ;  and  Lord  ThubiiOw, 
in  Robinson  v.  Hardcastle^^  says,  that  a  man  may  appoint  100 
or  1000  trustees,  and  that  the  survivor  of  them  shall  appoint  a 
life  estate.    It  appears  then,  that  the  co-existing  lives,  at  the 
expiration  of  which  the  contingency  must  happen,  are  not  confined 
to  any  definite  number.  But  it  is  asked,  shall  lands  be  rendered 
unalienable  during  the  lives  of  all  the  individuals,  who  compose 
very  large  societies  or  bodies  of  men,  or  where  other  very  extensive 
descriptions  are  made  use  of  ?  It  may  be  answered,  that,  when 
such  cases  occur,  they  will,  according  to  their  respective  circum- 
stances, be  put  to  the  usual  test,  whether  they  will  or  will  not 
tend  to  a  perpetuity,  by  rendering  it  almost,  if  not  quite,  imprac- 
ticable to  ascertain  the  extinction  of  the  lives  described;  and  will 
be  supported  or  avoided  accordingly.    But  it  is  contended,  that 
in  these  and  other  cases  the  persons,  during  whose  lives  the 
suspension  was  to  continue,*  were  persons  immediately  connected      [  *137  ] 
with  or  immediately  leading  to  the  person,  in  whom  the  property 
was  first  to  vest,  when  the  suspension  should  be  at  an  end.    I 
am  unable  to  find  any  authority  for  considering  this  as  a  sine  qua 
non  in  the  creation  of  a  good  executory  trust.    It  is  true  that 
this  will  almost  always  be  the  case  and  mode  of  disposing  of 
property,  introduced  and  encouraged  up  to  a  certain  extent,  for 
the  convenience  of  families ;  in  almost  all  instances  looking  at 

t  3  Atk.  282.  i  WiUes,  211.  5  2  Br.  C.  C.  30. 
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Thellusson  the  existing  members  of  the  family  of  the  testator  and  its  con- 
wooDFOKD.  nexions.  But  when  the  true  reason  for  circumscribing  the  period, 
during  which  alienation  may  be  suspended,  is  adverted  to,  there 
seems  to  be  no  ground  or  principle,  that  renders  such  an  ingre- 
dient necessary.  The  principle  is  the  avoiding  of  a  public  evil 
by  placing  property  for  too  great  a  length  of  time  out  of  commerce. 
The  length  of  time  will  not  be  greater  or  less,  whether  the  lives 
taken  have  any  interest,  vested  or  contingent,  or  have  not;  nor, 
whether  the  lives  are  those  of  persons  immediately  connected 
with  or  immediately  leading  to  that  person,  in  whom  the  property 
is  first  to  vest :  terms,  to  which  it  is  difficult  to  annex  any  precise 
meaning.  The  policy  of  the  law,  which,  I  apprehend,  looks 
merely  to  duration  of  time,  can  in  no  way  be  affected  by  those 
circumstances.  This  could  not  be  the  opinion  of  Lord  Thurlow 
in  Robinson  v.  Hardcastle :  nor  is  any  such  opinion  to  be  found 
in  any  case  or  book  upon  this  subject.  The  result  of  all  the 
cases  upon  this  point  is  thus  summed  up  by  Lord  Chief  Justice 
WiLLBS  t  with  his  usual  accuracy  and  perspicuity : 

''  Executory  devises  have  not  been  considered  as  mere  possi- 
bilities, but  as  certain  interests  and  estates;  and  have  been 
[  *138  ]  resembled  to  contingent  remainders  in  all  *other  respects :  only 
they  have  been  put  under  some  restraints,  to  prevent  perpe- 
tuities. As  at  first  it  was  held,  that  the  contingency  must 
happen  within  the  compass  of  a  life  or  lives  in  being,  or  a 
reasonable  number  of  years ;  at  length  it  was  extended  a  little 
further,  namely,  to  a  child  en  ventre  sa  mere  at  the  time  of  the 
father's  death ;  because,  as  that  contingency  must  necessarily 
happen  within  less  than  nine  months  after  the  death  of  a  person 
in  being,  that  construction  would  introduce  no  inconvenience ; 
and  the  rule  has  in  many  instances  been  extended  to  twenty-one 
years  after  the  death  of  a- person  in  being;  as  in  that  case  like- 
wise there  is  no  danger  of  a  perpetuity." 

Comparing  what  the  testator  has  done  in  the  present  case  with 
what  is  above  cited,  it  will  appear,  that  he  has  not  postponed  the 
vesting  even  so  long  as  he  might  have  done. 

The  second  objection,  which  has  been  made  in  this  case  is, 
that  the  testator  has  added  to  the  lives  of  persons  in  being  a 

t  WiUes,  213. 
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the  time  of  his  decease  those  of  persons  not  then  hotn.  It  be-  Tbellussok 
comes,  therefore,  necessary  to  discover,  in  what  sense  the  testator  woodford, 
meant  to  use  the  words  "  bom  in  due  time  afterwards."  Such 
words,  in  the  case  of  a  man's  own  children,  mean  the  time  of 
gestation.  What  is  to  be  intended  by  these  words  in  his  will 
must  be  collected  from  the  will  itself.  It  may  be  collected  from 
the  will  itself,  that  by  those  words  the  testator  meant  to  describe 
the  period  of  time  within  which  issue  might  be  bom,  during 
whose  lives  the  trust  might  legally  continue ;  or  in  other  words, 
whom  the  law  would  consider  as  bom  at  the  time  of  his  decease. 
These  could  only  be  such  children  of  the  several  persons  named 
as  their  respective  mothers  were  ensient  with  at  the  time  of  his 
death.  He  may  have  meant  to  use  the  word  "  due  "  *as  denoting  [  *139  ] 
that  period  of  time,  which  would  be  the  necessary  period  for 
effecting  his  purpose.  This  is  probable  from  his  using  the  same 
word,  as  applied  to  the  time,  during  which  the  presentation  to 
the  living  of  Marr  might  be  suspended  without  incurring  a  lapse. 
That  a  child  en  ventre  sa  mere  was  considered  as  in  existence,  so 
as  to  be  capable  of  taking  by  executory  devise,  was  maintained 
by  PowEMi  in  the  case  of  Loddington  v.  Kinie,j:  upon  this  ground ; 
that  the  space  of  time  between  the  death  of  the  father  and  the 
birth  of  the  posthumous  son  was  so  short  that  no  inconvenience 
could  ensue.  So  in  Northey  v.  Strange,  I  Sir  J.  Trbvor  held,  that 
by  a  devise  to  children  and  grand-children  an  unborn  grand- 
child should  take.  Two  years  after  Lord  Macclesfield  in 
Burdet  v.  Hapegood,%  held,  that,  where  a  devise  was  to  a  cousin, 
if  the  testator  should  leave  no  eon  at  the  time  of  his  death,  a 
posthumous  son  should  take,  as  being  left  at  the  testator's  death, 
hi  Wallis  V.  Hodgson^\  Lord  Hardwicke  held,  that  a  posthumous 
child  was  entitled  under  the  Statute  of  Distributions  ;  and  his 
reason  deserves  notice.  ''  The  principal  reason  (says  he)  that  I 
go  upon,  is,  that  the  plaintiff  was  en  ventre  sa  mere  at  the  time 
of  her  brother's  death,  and  consequently  a  person  in  rervm 
naturd ;  so  that  by  the  rules  of  the  common  and  civil  law  she 
was,  to  all  intents  and  purposes,  a  child,  as  much  as  if  born  in 
the  father's  life-time."     Such  a  child,  in  charging  for  the  por- 

t  1  Lord  Eaym.  207.  §  1  P.  Wms.  486. 
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Thelluibon  tions  of  other  children  living  at  the  death  of  the  father,  is  in- 
WooDFOBD.    eluded  as  then  living:  Beale  v.  BeaU^^  and  so  in  a  variety  of 
other  cases.    In  Basset  v.  BassetX  Lord  Habdwigee  decreed  rents 
and  profits,  which  had  accrued  at  a  rent-day  preceding  his  birth, 
i  •140  ]      to  a  posthumous  child  ;  and  since  the  stat.  of  *10  &  11  W.  III. 
0.  16,  such  children  seem  to  be  considered  in  all  cases  of  devise, 
and  marriage  or  other  settlement,  to  be  living  at  the  death  of 
their  father,  although  not  bom  till  after  his  decease.     It  is 
otherwise  considered  in  the  case  of  descent.    In  Roe  v.  Quardey  § 
the  devise  was  to  Hester  Bead  for  life,  daughter  of  Walter  Bead, 
and  to  the  heirs  of  her  body ;  and  for  default  of  such  issue,  to 
such  child  as  the  wife  of  Walter  Bead  is  now  ensient  with,  and 
the  heirs  of  the  body  of  such  child,  then  to  the  right  heirs  of 
Walter  Bead  and  Mary  his  wife.    It  was  contended,  that  the  last 
limitation  was  too  remote ;  as  coming  after  a  devise  to  one  not  in 
being,  and  his  issue.    But  the  Court  said,  that  since  the  statute 
of  King  William,  which  puts  posthumous  children  on  the  same 
footing  with  children  bom  in  the  life-time  of  their  sincestor,  this 
objection  seemed  to  be  removed,  whatever  was  the  case  before. 
In  Gulliver  v.  Wickett  \\  the  devise  was  to  the  wife  for  life,  then  to 
the  child,  with  which  she  was  supposed  to  be  ensient,  in  fee,  pro- 
vided, that,  if  such  child  should  die  before  twenty-one  leaving  no 
issue  the  reversion  should  go  to  other  persons  named.    The 
Court  said,  if  there  had  been  no  devise  to  the  wife  for  life,  which 
made  the  ulterior  estate  a  contingent  remainder,  the  devise  to  the 
child  en  ventre  sa  mere,  being  in  futuro,  would  have  been  a  good 
executory  devise.     In  Doe  v.  Lancashire,^  the  Court  of  King's 
Bench  has  held,  that  marriage  and  the  birth  of  a  posthumous 
child  revoke  a  will,  in  like  manner  as  if  the  child  had  been  born  in 
the  life-time  of  the  father.   In  Doe  v.  ClarkeW  Lord  Chief  Justice 
Etre  holds,  that  independent  of  intention  an  infant  eii  ventre  sa 
mere  by  the  course  and  order  of  nature  is  then  living ;  and  comes 
clearly  within  the  description  of  a  child  living  at  the  parent's 
(  *i4i  J       decease ;  and  he  professes  not  to  accede  *to  the  distinction  be- 
tween the  cases,  in  which  a  provision  has  been  made  for  children 

t  1  P.  Wms.  244.  II  1  WHb.  105. 

X  3  Atk.  203.  ^  2  R.  E.  535  (5  T.  B.  49). 

§  1  B.  B.  326  (1  T.  B.  634).  ft  3  B.  R.  431  (2  H.  Bl.  399). 
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generally,  and  where  the  testator  has  been  supposed  to  mark  a  Thellusson 
personal  affection  for  children,  who  happened  to  be  actually  bom  woodfo&d. 
at  the  time  of  his  death.  The  most  recent  case  is  that  of  Long 
V.  BlackaU.  f  There  the  Court  of  King's  Bench  had  no  doubt, 
that  a  devise  to  a  child  en  ventre  sa  mere  in  the  first  instance  was 
good,  and  a  limitation  over  was  good  also,  on  the  contingency  of 
there  being  no  issue  male  or  descendant  of  issue  male  Uving  at  the 
death  of  such  posthumous  child.  It  seems  then,  that  if  estates  for 
life  had  been  given  to  the  several  cestuis  que  vie  in  this  will,  and 
after  their  deaths  to  their  children,  either  bom  or  en  ventre  sa 
mere  at  the  testator's  death,  they  would  have  been  good.  No 
tendency  to  perpetuity  then  can  arise  in  the  case  of  such  lives 
being  taken,  not  to  confer  on  them  a  measure  of  the  beneficial  in- 
terest, but  to  fix  the  time,  during  which  the  vesting  of  the  pro- 
perty, which  is  the  subject  of  this  devise,  shall  be  protracted ; 
inasmuch  as  the  circulation  of  real  property  is  no  more  fettered 
in  one  case  than  in  the  other.  It  is,  however,  observable,  that 
this  question  may  never  arise,  if  it  shall  so  happen,  that  the 
children  in  ventre  matris  at  the  death  of  the  testator  shall  not 
survive  those,  who  were  then  bom. 

The  third  ground  of  objection  depends  upon  the  application  of 
the  restrictive  words,  which  are  added  to  the  enumeration  of  the 
different  classes  of  persons,  during  whose  lives  the  restriction  is 
suspended.  This  objection,  I  conceive,  will  be  removed  by  the 
application  of  the  usual  rules  in  construing  wills  to  the  present 
case.  First,  where  the  intention  of  the  testator  is  clear,  and  is 
consistent  with  the  rules  of  law,  that  shall  prevail.  His  inten- 
tion evidently  was.  to  prevent  alienation  as  long  *as  by  law  he  [  *N2  ] 
could.  If  then  it  is  to  be  supposed,  that  the  restrictive  words 
are  to  be  confined  to  the  last  of  seven  different  descriptions  of 
persons,  and  that  the  testator  intended  to  leave  the  four  descrip- 
tions of  persons,  which  itnmediately  preceded  this  7th  class, 
without  the  benefit  of  such  restriction,  although  they  equally 
stand  in  need  of  it,  we  must  do  the  utmost  ^aolence  to  all  esta- 
blished rules  on  this  head.  That  construction  is  to  be  adopted, 
which  will  supi)ort  the  general  intent.  The  grammatical  rule  of 
referring  qualifying  words  to  the  last  of  the  several  antecedents, 

t  4  B.  R.  73  (3  Ves.  486 ;  7  T.  R.  100). 
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THELLU880N  IS  iiot  eveii  supposed  by  grammarians  themselves  to  apply,  wben 
WooDPOBD.  the  general  intent  of  a  writer  or  speaker  would  be  defeated  by 
such  a  confined  application  of  them.  Beason  and  common 
sense  revolt  at  the  idea  of  overlooking  the  plain  intent,  which  is 
disclosed  in  the  context ;  namely,  that  they  should  be  applicable 
to  such  classes  as  require  them,  and  as  to  the  others  to  consider 
them  as  surplusage.  If  words  admit  of  more  constructions  than 
one,  that,  which  will  support  the  legal  intention  of  the  testator,  is 
in  all  cases  to  be  adopted.  I  do  not  trouble  your  Lordships  with 
any  observation  upon  the  objections  arising  from  the  magnitude 
of  the  property  in  question ;  either  as  it  now  stands,  or  may  here- 
after stand ;  or  as  to  the  motives,  which  may  have  influenced  this 
testator,  or  his  neglect  of  those  considerations,  by  which  I  or 
any  other  individual  may  or  ought  to  have  been  moved.  That 
would  be  to  suppose,  that  such  topics  can  in  any  way  afifect  the 
judicial  mind.  For  these  imperfect  reasons  I  concur  with  the 
rest  of  the  Judges  in  offering  this  answer  to  your  Lordships'  first 
question. 

With  respect  to  your  Lordships'  second  question,  the  objection 
to  such  child  being  entitled  must  arise  from  an  allowance  having 
been  made  for  the  time  of  gestation  at  the  end  of  the  executory 
[  *U3  ]  trusts.  It  seems  to  be  settled,  *that  an  estate  may  be  limited  in 
the  first  instance  to  a  child  unborn,  and,  I  apprehend,  to  the 
first  and  other  sons  in  fee,  as  purchasers.  The  case  of  Long  v. 
Blackall\  seems  to  have  decided,  that  an  infant  in  ventre  matris  is 
a  life  in  being.  The  estabUshed  length  of  time,  during  which 
the  vesting  may  be  suspended,  is  during  a  life  or  lives  in  being, 
the  period  of  gestation,  and  the  infancy  of  such  posthumous 
child.  If  then  this  time  has  been  allowed  in  some  cases  at  the 
beginning,  and  in  others  at  the  termination,  of  the  suspension, 
and  if  such  children  are  considered  by  the  construction  of  the 
statute  of  10  &  11  W.  III.  c.  16,  as  being  bom  to  such  purposes, 
what  should  prevent  the  period  of  gestation  being  allowed  both 
at  the  commencement  and  termination  of  the  suspension,  if  it 
should  be  called  for  ?  In  those  cases,  where  it  has  been  allowed 
at  the  commencement,  and  particularly  in  Long  v.  Blackall^  it 
must  have  been  obvious  to  the  Court,  that  it  might  be  wanting 

t  4  B.  B.  73  (3  Ve8.  483 ;  7  T.  B.  100). 
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at  the  termination :  yet  that  was  never  made  an  objection.  In  Thellu&hok 
GuUirer  v.  Wickett\  the  child,  who  was  supposed  to  be  en  ventre  woodfobd. 
sa  merCj  might  have  married  and  died  before  twenty-one,  and 
have  left  his  wife  ensienU  In  that  case  a  double  allowance  would 
have  been  required :  yet  that  possibility  was  never  made  an 
objection,  although  it  was  obvious.  In  Long  v.  BlackaU,  accord- 
ing to  the  printed  report,  the  precise  point  was  not  gone  into. 
But  it  is  plain,  that  the  attention  of  the  Court  must  have  been 
drawn  to  it;  for  the  learned  Judge,!  who  argued  that  case  in 
support  of  the  devise,  expressly  stated,  that  every  common  case 
of  a  limitation  over,  after  a  devise  for  a  life  in  being,  with 
remainder  in  trust  to  his  unborn  issue,  includes  the  same  *con-  [  *144  ] 
tingency  as  was  then  in  question ;  for  the  devisee  for  life  may 
die  leaving  his  wife  ensient :  and  the  only  difference  is,  that  the 
period  of  gestation  occurs  at  the  beginning  instead  of  the  end  of 
the  first  legal  estate.  It  must  have  been  palpable,  that  it  might 
possibly  occur  at  both  ends.  Every  reason  then  for  allowing  the 
period  of  gestation  in  the  one  case,  seems  to  apply  with  equal 
force  to  the  other ;  and  leads  the  mind  to  this  conclusion,  that  it 
ought  to  be  allowed  in  both  cases,  or  in  neither  case.  But 
natural  justice,  in  several  cases,  having  considered  children  en 
ventre  sa  mere  as  living  at  the  death  of  the  father,  it  should  seem, 
that  no  distinction  can  properly  be  made;  but  that  in  the 
singular  event  of  both  periods  being  required  they  should  be 
allowed  ;  as  there  can  be  no  tendency  to  a  perpetuity. 

Thb  Lobd  Chancellob: 

The  learned  Judges  having  given  their  opinion  upon  the  points 
of  law,  referred  to  them,  no  question  remains,  to  which  the  atten- 
tion of  the  House  should  be  particularly  called,  except  the  point, 
arising  out  of  this  will,  and  which  could  not  be  referred  to  the 
Jadges ;  with  regard  to  the  accumulation  of  the  rents  and  profits. 
When  this  cause  was  decided  in  the  Court  of  Chancery,  it  was 
decided  by  Lord  Bosslyn,  with  the  assistance  of  Lord  Alvanley, 
Mr.  Justice  Bullbb,  and  Mr.  Justice  Lawbence  ;  and  it  is  well 
Imown,  that  the  late  Chief  Justice§  of  the  Court  of  King's  Bench 

f  1  Wils.  105.  the  Bar. 

i  Mr.  Justice  Chambre,  then  at         §  Lord  Kenyon. 
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THKU.U880X  could  hardly  be  brought  to  think  any  of  the  questions  in  this 
Woodford,  case  fit  for  argument ;  conceiving  it  dangerous  to  give  so  much 
of  serious  agitation  to  them,  as  has  been  had  ;  considering  what 
had  been  settled  with  respect  to  executory  devise  and  accumula- 
[  •146  ]  tion.  Some  of  your  Lordships  have  had  the  *advantage  of  hear- 
ing the  opinion  of  Lord  Thublow;  which  cannot  be  doubted 
upon  this  point ;  after  his  Lordship  has  laid  down,  in  Robinson 
V.  Hardcastle,^  what  is  unquestionable  law,  that  it  is  competent 
to  a  testator  to  give  a  life-estate,  to  be  appointed  by  the  survivor 
of  1,000  persons.  That  estate  would  be  to  commence  at  the 
death  of  the  last  of  those  1,000  persons.  Upon  the  questions  of 
law  your  Lordships  have  had  the  unanimous  opinion  of  the 
several  learned  Judges.  As  far  as  judicial  opinion  can  be 
collected,  there  is  therefore  the  testimony  of  all  the  judicial 
opinion  I  have  detailed,  concurrent  upon  this  great  case  :  great, 
with  reference,  not  to  the  questions  arising  out  of  it,  but  to  that 
circumstance,  of  which,  whatever  attention  your  Lordships  may 
think  proper  to  give  it  in  your  legislative  capacity,  you  cannot, 
exercising  the  function  of  Judges,  take  notice ;  for  the  question 
of  law  is  the  same  upon  a  property  of  1002.  or  a  million.  If  it 
were  possible,  speaking  judicially,  to  say,  you  entertain  a  wish 
upon  the  subject,  your  Lordships  may  all  concur  in  the  regret, 
that  such  a  will  should  be  maintained.  But  that  goes  no  farther 
than  as  a  motive  to  see,  whether  it  contains  any  thing,  resting 
upon  which  we  may  as  Judges  say  it  is  an  attempt  to  make  an 
illegal  disposition. 

When  this  was  put  originally  as  a  case,  representing,  that  it 
was  monstrous  to  tie  up  property  for  nine  lives,  it  seemed  to  me 
a  proposition,  that  is  incapable  of  argument  as  lawyers ;  for  the 
length  of  time  must  depend,  not  upon  the  number,  but  upon  the 
nature,  of  the  lives.  If  we  are  to  argue  upon  probability,  two 
lives  may  be  selected,  aflfording  much  more  probability  of  accu- 
I  •146  ]  mulation  and  postponement  of  the  time  *of  vesting,  than  nine  or 
ninety-nine  lives.  Look  at  the  obituary  of  this  House  since  the 
year  1796 ;  when  this  will  was  made.  Suppose,  the  testator 
had  taken  the  lives  of  so  many  of  the  Peers  as  have  died  since 
that  time :  that  would  have  been  between  twenty  and  thirty 

t  2  Br.  C.  C.  22  (see  rag©  30). 
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lives  ;  and  yet  that  number  has  expired  in  a  very  short  period.  Thkllusbox 
It  cannot  therefore  depend  upon  the  magnitude  of  the  property,  woodfobd. 
or  the  number  of  lives:  but  the  question  always  is,  whether 
there  is  a  rule  of  law,  fixing  a  period,  during  which  property 
may  be  unalienable.  The  language  of  all  the  cases  is,  that 
property  may  be  so  limited  as  to  make  it  unalienable  during 
any  number  of  lives,  not  exceeding  that,  to  which  testimony  can 
be  applied,  to  deterpaine,  when  the  survivor  of  them  drops. 

If  the  law  is  so  as  to  postponing  alienation,  another  question 
arises  out  of  this  will ;  which  is  a  pure  question  of  equity : 
whether  a  testator  can  direct  the  rents  and  profits  to  be  accu- 
mulated for  that  period,  during  which  he  may  direct,  that  the 
title  shall  not  vest,  and  the  property  shall  remain  unalienable ; 
and,  that  he  can  do  so,  is  most  clear  law.  A  familiar  case  may 
be  put.  If  this  testator  had  given  the  residue  of  his  personal 
estate  to  such  person  as  should  be  the  eldest  male  descendant  of 
Peter  Isaac  Thellusson  at  the  death  of  the  survivor  of  all  the 
lives,  mentioned  in  this  will,  without  more,  that  simple  bequest 
would  in  effect  have  directed  accumulation,  until  it  should  be 
seen,  what  individual  would  answer  the  description  of  that  male 
descendant ;  and  the  effect  of  the  ordinary  rule  of  law,  as 
applied  in  equity,  would  have  supplied  every  thing,  that  is  con- 
tained in  this  will,  as  to  accumulation ;  for  the  first  question 
would  be,  is  the  executory  devise  of  the  personal  estate  to  the 
future  individual,  so  described,  good?  If  it  is,  wherever  a 
residue  of  personal  estate  is  given,  the  interest  goes  with  the 
bulk ;  and  there  *is  no  more  objection  to  giving  that  person,  [  *H7  } 
that,  which  is  only  forming  another  capital,  than  to  giving  the 
capital  itself.  But  the  constant  course  of  a  court  of  equity  is  to 
accumulate  interest  from  time  to  time  without  a  direction,  and 
to  hand  over  the  accumulation  to  that  person,  who  is  to  take  the 
capital.  Take  another  instance  of  accumulation:  suppose,  the 
nine  persons,  named  in  this  will,  had  been  lunatics :  without  any 
direction  there  would* have  been  an  accumulation  of  the  interest 
and  profits  of  all  these  estates.  In  truth  there  is  no  objection  to 
accumulation  upon  the  policy  of  the  law,  applying  to  perpetui- 
ties ;  for  the  rents  and  profits  are  not  to  be  locked  up,  and  made 
no  use  of,  for  the  individuals,  or  the  public.    The  effect  is  onh 
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Tbellcsson  to  inveBt  them  from  time  to  time  in  land :  so  that  the  fond  is, 
WooDFOBD.    ^ot  only  in  a  constant  course  of  accumulation,  but  also  in  a 
constant  course  of  circulation.     To  that  application  what  possible 
objection  can  there  be  in  law  ? 

But  this  is  not  new;  for  in  the  case  upon  Lady  Denison's  will,+ 
Lord  Kenyon,  who  saw  great  danger  in  permitting  argument  to 
go  too  far  against  settled  rules,  held  most  clearly,  that  the 
testatrix  had  well  given  her  property  to  such  second  son  of  her 
infant  niece  as  should  first  attain  the  age  of  twenty-one;  and 
directed  accumulation  through  the  whole  of  that  period ;  follow- 
ing Lord  Habdwicee  and  his  predecessors ;  and  taking  the  rule 
to  be  perfectly  clear,  that,  so  long  as  the  property  may  be 
rendered  unalienable,  so  long  there  may  be  accumulation  ;  that 
in  common  sense  it  is  only  giving  the  accumulation  to  the 
person,  who  is  to  take  the  fund  itself ;  if  it  could  be  foreseen^ 
who  that  person  would  be.  Therefore,  as  to  giving  the  property 
at  the  expiration  of  nine  lives  and  the  accumulation,  I  never 
•14S  ]  could  doubt  upon  these  points.  *The  latter  could  not  be  a 
subject  of  dispute  before  the  late  Act  of  Parliament ;  I  which  has 
been  sometimes,  though  without  foundation,  attributed  to  me ; 
and  which  in  some  respects  I  would  have  corrected,  if  it  had  not 
come  upon  me  rather  by  surprise.  That  Act  however  expressly 
alters  what  it  takes  to  have  been  the  former  law  upon  the 
subject;  admitting  the  right  to  direct  accumulation;  and  re- 
ducing that  right  in  given  cases  to  the  period  of  twenty-one 
years.  The  amount  of  accumulation,  even  through  the  provi- 
sions of  that  Act,  though  only  to  endure  for  twenty-one  years, 
might  in  many  instances,  by  giving  the  son  a  scanty  allowance, 
be  enormous.  I  do  not  think,  it  was  intended :  but  the  accumu- 
lation directed  by  this  will  must  under  that  Act  have  gone  on  for 
twenty-one  years.  In  the  construction  of  that  Act  it  has  been 
held,  that  it  only  makes  void  so  much  of  the  disposition  as 
exceeds  twenty-one  years ;  leaving  it  good  for  that  period.  Upon 
the  old  rule  also  accumulation  for  particular  purposes  might 
lave  gone  on  for  nine  lives,  or  more. 
The  only  points,  that  appear  to  me  fairly  to  bear  argument, 

t  Harrison  v.  Harrison^  2l8t  July,  1786. 
X  Stat.  39  &  40  Geo.  III.  c.  98. 
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are  the  critical  discussion  upon  the  word  "a«,"  as  a  relative  Thbllusson' 

term,  and  that  with  reference  to  the  double  period  of  gestation,    woodfobd. 

As  to  the  former,  if  your  Lordships  could  from  dislike  to  such  a 

will  refuse  that  construction,  which  will  consider  that  word  as  a 

word   of    reference  to  each  preceding  description  of  persons, 

grounding  that  construction  upon  the  manifest  intention  of  the 

testator  upon  the  whole  will  to  make  the  property  unalienable,  as 

long  as  he  could,  you  would  gratify  that  inclination  at  the  expense 

of  overtoming  all  the  rules  of  construction,  that  have  been  settled, 

and  applied  for  ages  to  support  *wills.    If  your  Lordships  will      [  •i*^  ] 

give  any  reUef  by  legislative  interference  against  this  will,  that  is 

a  very  bold  proposition ;  but  not  so  bold  as,  that,  because  you 

dislike  the  effect  of  the  will,  you  will  give  a  judgment  wrong  in 

point  of  law. 

As  to  the  other  point,  upon  the  words  ''  born  in  due  time 

afterwards,"  I  observe  in  the  report,  the  Judges  Lawrence  and 

BuLLEB  afford  each  a  construction  of  these  words :  the  one,  that 

they  mean  children  en  ventre  sa  mere :  the  other  held  them  a 

declaration  of  the  testator's  will,  that  the  property  shall  be  un- 

aUenable,  and  the  accumulation  go  on,  during  the  lives  of  all  the 

persons,  born  or  unborn,  whom  the  law  would  authorise  him  to 

take  as  the  lives  for  restraint  of  alienation,  and  for  the  purpose 

of  accumulation.    In  my  opinion  either  of  those  constructions 

may  be  taken  to  be  the  intention  consistently  with  the  rules  of 

law:  but  consistently  with  the  rules  of  law  your  Lordships 

cannot  reject  both ;  but  must  give  the  words  such  a  construction 

as  will   support  the  manifest  intention  of  the  testator.    It  is 

therefore  beside  the  point  to  ask,  what  child  shall  take,  or,  when 

a  child  shall  take ;  for  the  testator  is  describing,  not  the  object 

to  take,  but  the  lives  of  persons ;  in  order  to  define  the  period, 

during  which  the  power  of  ahenation  shall  not  exist,  and  the 

accumulation  shall  go  on.    But,  if  it  is  necessary,  I  have  no 

difficulty  in  stating,  as  a  lawyer,  that  the  rule  of  law  has  been 

properly  laid  down,  that  the  time  of  gestation  may  be  taken  both 

at  the  beginning  and  the  end ;  and  that  is  what  was  meant  in 

Gulliver  v.  Wickett;  t  in  which  case  the  devise  was  to  a  child  en 

venire  sa  mere ;  and  to  go  over,  if  that  child  *should  die  under  the      f  •iso  J 

t  1  WilF.  105. 
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Thbllussov  age  of  twenty-one,  leaving  no  issae.  In  the  constmction  of  that 
WooDi  OBD.  limitation^  expressly  to  a  child  en  ventre  $a  mere,  sappose,  that 
child  had  at  the  age  of  twenty  married,  and  died  six  months 
afterwards  leaving  his  wife  entient:  that  property,  absolutely 
given  to  him,  would  not  be  devested,  merely  because  the  child 
was  not  bom  till  three  months  after  his  death.  In  fair  reason- 
ing therefore  that  is  the  construction  of  the  words. 

Of  the  case  of  Lang  v.  BlackaU,\  in  which  I  was  comisel,  I  can 
give  a  faithful  history.  It  was  my  duty  to  submit  to  the  Lord 
Chancbllob  the  point,  that  the  allowance  was  claimed  at  both 
ends  of  the  period.  His  Lordship  treated  the  point  not  with 
much  respect :  but  I  prevailed  with  him  against  his  inclination 
to  send  it  to  the  Court  of  King's  Bench.  Upon  the  report  of  the 
case  in  that  Court  the  point  did  not  appear  to  have  been  dis- 
cussed. I  therefore  pressed  the  Lobd  Chakcbllob  to  send  the 
case  back.  His  answer  was  as  rough,  as  his  nature,  which  was 
very  gentle,  would  permit ;  and  shews  the  clear  opinion  he  had 
upon  the  point.  He  said  distinctly,  he  was  ashamed  of  having 
once  sent  it  to  a  court  of  law ;  and  would  not  send  it  there 
again.  I  know,  Lord  Kenton's  opinion  upon  the  subject  was 
clear:  so  were  those  of  Mr.  Justice  Bulleb  and  Mr.  Justice 
Lawbbnce  ;  as  may  be  collected  from  the  report  of  these  causes. 
This  case  therefore  comes  to  this,  and  this  only.  The  legal  and 
equitable  doctrine  is  clear ;  and  then  the  question  is,  with  what- 
ever regret  we  may  come  to  the  determination,  Is  it  not  our  duty 
to  determine  according  to  the  rules  of  law  and  equity  ?  Upon 
[  'I'l  ]  the  question,  whether  this  judgment  ought  to  be  reversed,  *I  am 
bound  to  say,  it  ought  not ;  but  that  it  ought  to  be  affirmed. 

[Upon  the  motion  of  the  Lobd  Chancellob  the  decree  was 
affirmed.] 

t  4  R.  E.  73  (3  Vee.  486;  7  T.  B.  100). 
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SUTTON,   Ex  PAETB. 

(11  Veaoy,  163— 165.) 


1S05. 
July  2. 

Eldon,  L.C. 


An  attorney's  bill  of  costs,  thoagH  it  Has  not  been  signed  and  deliverei  ^  .  ^^  •. 
under  the  statute  2  Geo.  II.  c.  23,  s.  22,  is  a  legal  debt,  upon  which  a  ''  ** 
commission  of  bankruptcy  may  issue. 

An  objection  was  taken  apon  a  petition  in  bankruptcy  ;  that 
the  debt,  upon  which  the  commission  was  taken  out,  was  a  bill 
of  costs,  due  to  the  petitioning  creditor,  *as  an  attorney ;  which       [  ^i<>4  1 
had  not  been  signed  and  delivered  by  him  under  the  Act  of 
Parliament.! 

Mr.  Richards  and  Mr.  Owen,  in  support  of  the  petition, 
admitting,  that  a  commission  cannot  be  taken  out  upon  an 
equitable  debt,  contended,  that  this  was  not  an  equitable,  but 
a  legal,  debt ;  though  an  action  could  not  be  maintained  upon 
it,  until  the  directions  of  the  statute  had  been  complied  with. 

Mr.  RomiUy  and  Mr.  Cooke^  cantrik,  insisted,  that  the  debt 
of  the  petitioning  creditor  must  be,  not  only  a  legal  debt  in  its 
nature,  but  a  debt,  upon  which  an  action  might  be  brought ;  and 
an  attorney  might  thus  cause  the  ruin  of  a  trader,  by  taking  out 
a  commission  upon  a  bill,  which  afterwards  may  be  cut  down  by 
taxation. 

The  Lobd  Chancellob  : 

My  opinion  is,  that  an  attorney  may  take  out  a  commission  of 
bankruptcy  without  delivering  his  bill.  It  is  true,  a  commission 
cannot  be  taken  out  upon  an  equitable  debt :  I  but  the  question 
is  not,  whether  the  debt  to  support  a  commission  is  one,  upon 
which  an  action  cannot  be  brought  by  virtue  of  any  imposition 
of  the  legislature,  but  upon  the  nature  of  the  debt,  being  an 
equitable,  and  not  a  legal,  debt.  There  is  no  doubt,  an 
attorney's  bill  is  a  legal  debt ;  and  he  has  all  the  remedies,  that 
are  not  taken  away  by  Act  of  Parliament:  but  the  law  has 

t  Stat.  2  Geo.  11.  c.  23,  s.  22.  a  creditor's  petition  under  the  modern 

X  An  equitable  debt  will  support     law  of  bankruptcy. — 0.  A.  8. 
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[r.r. 


Sutton, 
Kx  parte. 


[♦166  ] 


restrained  him  from  bringing  any  action,  until  his  bill  has  been 
delivered  a  month ;  but  leaves  him,  where  he  was  previously  to 
that  Act,  as  to  commissions  of  bankruptcy.  There  may  be  hard- 
ship in  permitting  him  to  take  out  a  commission  upon  a 
^demand,  which  may  be  reduced  by  taxation.  In  many  cases 
there  is  great  hardship  upon  him.  But  it  is  enough  to  say,  the 
language  of  the  Act  has  not  restrained  this  remedy ;  which  is 
therefore  open  to  him ;  and  my  opinion  therefore  is,  that  it  is 
not  necessary  to  deliver  his  bill. 


1805. 
July  2. 

Rolls  Court, 
Grant,  M.R.  ^ 

[165] 


PALMER  V.   NEAVE. 

(11  Vesey,  165—167.) 

Settlement  of  a  jointure  by  a  father  npon  the  marriage  of  his  son. 
Bond  of  indemnity,  of  the  same  date  by  the  son  to  the  father,  void,  as  a 
fraud  upon  the  contract. 

By  the  marriage  settlement  of  John  Payne  and  Mary 
Manoux,  dated  the  29th  of  May,  1792,  in  consideration  of  the 
marriage  and  of  the  sum  of  2,000Z.,  the  portion  paid  to  Mr. 
Payne,  his  father  Sir  Gillies  Payne  granted  to  Miss  Manoux, 
after  the  decease  of  her  intended  husband,  an  annuity  of  4002., 
charged  upon  estates  in  the  West  Indies ;  to  be  paid  in  full  for 
her  jointure,  and  in  lieu  of  dower. 

By  a  bond  of  the  same  date,  Mr.  Payne  became  bound  to  his 
father  in  the  penal  sum  of  8,0002. ;  with  condition,  reciting  the 
intended  marriage ;  and,  that  John  Payne,  not  having  it  in  his 
power  to  settle  a  jointure  upon  his  intended  wife,  Sir  Gillies 
Payne  at  his  instance  and  request  upon  the  treaty  for  the  mar- 
riage agreed  to  grant  and  secure  to  Mary  Manoux  during  her 
life,  in  case  she  should  survive  her  intended  husband,  a  yearly 
rent-charge  of  4002.  out  of  Sir  Gillies  Payne's  estates  in  the 
West  Indies  :  and  reciting  the  execution  of  the  settlement 
accordingly ;  and  that  in  order  to  induce  Sir  Gillies  Payne  to 
grant  the  rent-charge,  John  Payne  proposed  and  agreed  to  enter 
into  a  bond,  for  the  purpose  of  indemnifying  Sir  Gillies  Payne, 
his  heirs  and  assigns,  and  his  said  estates,  against  the  payment 


TOL.  TOi.]        1805.    CH.    11  YESEY,  166—167.  .  12S 

of  the  said  *rent-cbarge,  &c. ;  and  declaring,  that  if  John  Payne  Palmbb 
sboald  pay  the  annuity,  and  keep  Sir  Gillies  Payne,  his  heirs,  nbaVb. 
&c.  indemnified,  or  if  Mary  Manoux  should  die  in  the  life  of  her  [  ^i^  ] 
husband,  the  obligation  should  be  void. 

John  Payne,  afterwards  Sir  John  Payne,  died  in  1808 ;  leav- 
ing his  wife  surviving.  The  bill  was  filed  by  his  executors 
against  the  executors  of  his  father ;  charging,  that  the  bond  was 
a  fraud  upon  the  settlement,  and  the  parties  ;  that  it  was 
privately  settled  and  agreed  upon  between  the  husband  and  his 
father ;  and  that  neither  the  wife  nor  her  father  were  informed, 
that  any  such  bond  was  to  be  entered  into,  or,  that  the  estate  o^ 
Sir  Gillies  Payne  was  in  any  manner  to  be  indemnified  against 
the  payment  of  the  annuity ;  and  that  Sir  Gillies  Payne  made 
use  of  his  influence,  as  father,  to  induce  his  son  to  give  the 
bond.  The  bill  prayed  accordingly,  that  the  bond  may  be 
declared  a  fraud  upon  the  marriage  settlement;  and  may  be 
declared  void,  and  be  delivered  up. 

The  defendants,  in  answer  to  the  charges  of  the  bill,  stated 
that  they  did  not  know,  whether  the  bond  was  entered  into  with 
the  knowledge  of  the  parties  to  the  settlement,  or  privately.     No 
evidence  was  produced  on  either  side. 

Mr.  Komillyy  for  the  plaintiffs,  contended,  that  the  bond,  of 
the  same  date  as  the  articles,  and  the  object  to  undo  what  was 
done  by  the  settlement,  was  a  fraud  upon  the  settlement; 
according  to  Turton  v.  Benson,^  Neville  v.  Wilkinsonyl  and  many 
prior  cases. 

Mr.  Piggott  and  Mr.  Wingfield,  lot  the  defendants,  insisted,  [  167  ] 
that  the  circumstances  of  this  case  did  not  shew  any  fraud  upon 
the  marriage  contract,  as  in  all  the  cases  referred  to  ;  in  which 
by  a  distinct  transaction  part  of  the  money  was  to  be  returned  : 
this  was  only  a  natural  family  transaction,  perfectly  free  from 
fraud. 

Mr.  RamiUy  in  reply,  was  stopped  by  the  Court. 

t  1  P.  Wmfl.  496.  t  1  Br.  0.  0.  643. 
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Palmeb 
Keave. 


The  Masteh  of  the  Bolls: 

There  is  no  distinction  in  principle  between  this  and  the  other 
cases.  This  is  as  much  a  fraud  upon  the  faith  of  the  marriage 
contract.  In  what  does  the  fraud  consist  ?  In  affecting  to  put 
the  party,  contracting  for  marriage,  in  one  situation  by  the 
articles,  putting  that  party  in  another,  and  a  worse,  situation  by 
a  private  agreement.  The  parent  in  this  case  professes  himself 
to  settle  the  jointure.  The  son  therefore  according  to  that  was 
to  have  no  part  of  the  burthen  thrown  upon  his  property :  but 
by  the  private  agreement  the  burthen  is  thrown  altogether  Lack 
upon  the  son.  It  is  of  no  consequence,  that  the  lady  is  equally, 
or  more,  secure ;  for  the  contract  proceeds  upon  this ;  that  he 
has  found  the  means  of  providing  for  her  without  resorting  to 
his  own  fortune.  Whereas  the  effect  of  the  private  agreement  is 
to  throw  the  burthen  entirely  upon  his  fortune ;  by  which  ho  is 
to  that  extent  prevented  from  providing  for  his  family,  as  he 
otherwise  might.  This  is  just  as  much  a  fraud  upon  the  mar- 
riage contract,  as  if,  receiving  a  fortune,  he  returns  part  of  it. 
His  capacity  of  providing  for  his  family  is  equally  diminished  in 
both  cases.  There  is  therefore  no  distinction,  upon  which  this 
case  can  be  taken  out  of  the  effect  of  the  principle. 


180R. 
July  16. 

RolU  Court, 
Grant,  M.B. 

[179] 


HAKCOX  r.   ABBEY.f 

(11  Vesey,  179—190.) 

By  a  devise,  in  trust  to  sell  and  pay  off  a  mortgage,  and  to  raise 
another  sum,  which  the  testator  gave  to  his  daughters,  the  personal 
estate,  though  bequeathed  after  payment  of  debts  and  legacies,  is 
exempted  from  the  payment  of  those  two  sums,  without  express  words, 
upon  the  plain  intention. 

The  general  rule  requiring  exprens  words  in  a  will  to  exonerate  the 
general  personal  estate  from  debts  has  comparatively  little  application 
where  a  testator  has  directed  that  a  particular  debt  shall  be  paid  out  of 
a  particular  part  of  his  estate.  The  intention  to  make  that  part  of  the 
estate  the  primary  fund  for  the  particular  debt  may  be  establisLed 
without  requiiing  express  words  for  the  exoneration  of  the  geneiul 
personal  estate  from  such  debt. 

William  Hancox  by  his  will  gave  and  devised  to  his  wife,  and 
to  Henry  Sexton,  all  his  manors,  messuages,  lands,  &c.  as  well 

t  Forrest  v.  PrescoU  (1870)  L.  R.  10  Eq.  546. 
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freehold  as  copyhold,  in  the  counties  of  Middlesex  and  Hamoox 
Backingham,  or  elsewhere  in  England ;  upon  trust  as  soon  as  abbbt. 
conveniently  might  be  after  his  decease  to  sell  and  dispose  of  so 
much  and  such  part  only  of  his  said  manors,  &c.  except  the 
copyhold  premises  at  Slough,  in  his  own  occupation,  as  would  be 
sufficient  for  the  purposes  after-mentioned;  and  to  apply  the 
money  in  manner  following :  that  is  to  say,  that  they  shall  and 
do  thereout  in  the  first  place  pay  ofif  and  discharge  the  sum  of 
8,0002.  due  on  mortgage  of  his  freehold  estate  at  Hanwell,  and 
interest ;  and  in  the  next  place  raise  the  sum  of  2,000Z. ;  which 
he  gave  and  bequeathed  to  his  two  daughters  Mary  and 
Elizabeth  Hancox,  equally,  to  be  paid  at  their  respective  ages  of 
twenty-one  or  marriage :  with  directions,  that  as  soon  as  the  said 
Slim  of  2,000/.  shall  be  raised,  it  shall  be  invested  in  stock,  and 
the  dividends  applied  for  maintenance ;  and  for  survivorship ; 
and  upon  farther  trust,  that  his  wife  should,  after  such  sale  or 
sales  and  application  of  the  purchase-money  for  the  purposes 
aforesaid,  take  the  rents  and  profits  of  the  residue  of  his  said 
estates,  as  should  be  left  unsold,  for  her  separate  use ;  and  after 
her  decease  he  devised  all  the  residue  of  his  said  estates,  as 
should  be  left  unsold,  as  aforesaid,  to  his  two  daughters,  and 
their  respective  heirs  and  assigns,  as  tenants  in  common ;  with  a 
direction,  that  his  wife  and  children  shall,  during  their  respect- 
ive lives,  live  in  the  copyhold  estate  at  Slough ;  and  that  they 
or  any  of  their  descendants  shall  not  sell  that  estate,  out  of 
respect  to  his  own  memory  and  his  father's ;  and  that  it  shall 
^continue  in  the  possession  of  some  of  the  branches  of  his  [  *180  ] 
family,  as  long  as  any  shall  exist;  and  from  and  after  the 
decease  of  his  wife,  he  gave  and  bequeathed  to  William  Dean,  in 
case  he  should  be  then  living,  the  yearly  sum  of  20Z.,  payable 
quarterly,  for  his  life,  and  to  be  charged  and  chargeable  on  such 
of  his  said  freehold  and  copyhold  estates  as  he  had  given  and 
devised  to  his  daughters  after  the  decease  of  his  wife;  which 
annuity  he  revoked  by  a  codicil ;  giving  Dean  in  lieu  of  it  the  sum 
of  1002.,  to  be  paid  within  six  months  from  the  time  he  should 
quit  the  service  of  his  wife :  and  he  gave  and  bequeathed  to  all  his 
other  servants  as  should  be  living  with  him  at  his  decease,  the 
sum  of  5L  each,  to  buy  mourning.    He  then  proceeded  thus : 
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Hakcox  *'  And  as  to,  for,  and  concerning  all  the  rest  and  residue  of  my 
Abbey.  goods,  chattels,  ready  money,  debts,  and  securities  for  money, 
household  goods,  stocks,  and  all  other  my  personal  estate  what- 
soever, and  wheresoever,  and  of  what  nature,  kind,  or  quahty, 
soever  the  same  may  be,  and  which  I  shall  be  anyways  possessed 
of,  interested  in,  or  entitled  to,  at  the  time  of  my  decease,  and 
not  otherwise  by  this  my  will  given  and  disposed  of,  as  aforesaid, 
(after  ^payment  of  all  my  just  debts,  legacies,  and  funeral 
expenses),  I  give  and  bequeath  the  same  and  every  part  thereof 
unto  my  said  wife,  her  executors,  administrators,  and  assigns,  to 
and  for  her  and  their  own  use  and  benefit  absolutely." 

The  testator  then  appointed  his  wife  and  Sexton  guardians 
and  executors ;  giving  Sexton  20/.  for  his  trouble,  and  a  ring. 

After  the  death  of  the  testator  his  widow  married  Edward 
Abbey.  The  bill  was  filed  on  behalf  of  the  infant  daughters ; 
r  ^isi  ]  and  the  decree  directed  the  usual  ^accounts.  The  Master's  report 
charged  the  defendants  Abbey  and  his  wife,  who  alone  acted, 
with  8,8702.  68.  A^d.  in  respect  of  the  personal  estate,  received 
beyond  their  payments.  They  had  paid  the  debts  and  legacies ; 
and  had  sold  part  of  the  real  estate ;  and  out  of  the  produce  of 
that  sale  paid  the  mortgage  of  8,0002. :  but  the  2,000/.  had  not 
been  raised.  The  cause  coming  on  for  farther  directions,  the 
question  was,  whether  the  personal  estate  was  exempt  from  the 
payment  of  those  sums. 

Mr.  Roinilly  and  Mr.  Leach,  for  the  plaintiffs : 

The  question  is,  whether  the  mortgage  debt  and  the  legacy  of 
2,000Z.  are  to  be  paid  out  of  the  personal  estate  of  the  testator ; 
or,  whether  the  personal  estate  is  exempt.  *  *  In  Tait  v. 
Lord  Nortlnvick^  the  direction  to  sell  the  real  estate  was  for  the 
purpose  of  paying  all  debts  by  mortgage,  specialty,  simple  con- 
tract, or  otherwise :  yet  that  estate  was  held  only  an  auxiliary 
fund.  So  in  Burton  v.  Knowltonl  it  was  not  argued,  that, 
because  the  real  estate  was  directed  to  be  sold  for  the  payment  of 
mortgages  and  other  debts,  the  personal  estate  was  exempt.  *  * 
1 182  ]  The  personal  estate  is  by  this  will  given  after  payment  of  all 
debts  and  legacies.    If  the  former  part  of  the  will  shews  an 

t  4  R.  E.  358  (4  Ves.  816).  t  3  B.  E.  62  (3  Ves.  107). 
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intention  to  exempt  the  personal  estate,  the  latter  part  shews  an      Hak'^oz 

am 

intention  to  charge  it ;  and  that,  if  there  is  a  doubt,  must  upon       abbbt. 
the  common  role  prevail. 

Mr,  Alexander  and  Mr.  Lewis,  for  the  defendants: 

The  authorities  cited  are  cases  of  a  general  legacy,  and  a 
specific  provision  for  it.  But  this  is  not  a  genidral  legacy ;  and 
nothing  is  given  to  the  legatee  but  the  sum  of  2,0002.^  to  be 
raised  out  of  the  real  estate.  *  *  There  is  a  clear  distinc- 
tion between  an  anxious  provision  for  one  particular  debt,  and 
a  general  provision  for  all  the  debts  the  latter  case  is  much  more 
favourable  to  the  argument,  that  a  subsidiary  charge  only  is  in- 
tended. In  Webb  v.  Jones  t  the  personal  estate  was  exempted 
upon  the  evident  intention,  without  express  words.  [They  also 
died  Hale  Y.  Cox.l] 


Mr.  RomiUy,  in  reply. 


[185] 


The  Master  of  the  Bolls  : 

As  to  the  legacy  of  2,0002.,  I  cannot  consider  it  as  a  general 
legacy :  nor  conceive  the  personal  estate  in  any  degree  charged 
with  it ;  for  that  sum  is  given  only  as  a  part  of  the  produce  of 
the  real  estate.  The  real  estate  is  devised  upon  trust  to  be  sold ; 
and  an  application  of  the  money  is  directed,  in  the  first  place,  to 
pay  the  mortgage  of  8,0002. ;  and  then,  in  the  next  place,  the 
trustees  are  directed  thereout,  that  is,  out  of  the  money  produced 
by  the  sale,  to  raise  the  sum  of  2,O00Z. ;  which  he  gives  and 
bequeaths  to  his  two  daughters.  That  means,  not,  as  it  is  con- 
tended for  the  plaintiffs,  a  sum  of  2,0002.  in  gross,  but  a  sum  of 
2,0002.,  as  part  of  the  produce  of  the  real  estate.  The  daughters 
therefore  cannot  claim  it  in  any  other  shape  than  as  part  of  the 
produce  of  the  real  estate.  In  the  subsequent  directions,  relative 
to  that  legacy,  the  testator  considers  it  as  raised  out  of  the  real 
estate  ;  and  several  directions  are  given  as  to  the  payment  of  the 
^interest  and  the  capital ;  none  of  which  are  applicable  to  a  sum  [  *183  ] 
of  2,0002.,  generally ;  but  all  to  the  sum  of  2,0002.,  with  all  the 
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Hancoz      circumBtances  previously  stated ;  viz.  a  sum,  arising  in  conse- 
Abbey.       quence  of  the  sale  of  real  estate,  and  produced  by  that  sale. 

As  to  the  mortgage  debt,  that  is  a  question  of  much  more 
difficulty.    The  general  rule  is  now  perfectly  established ;  that, 
in  order  to  exonerate  the  personal  estate,  you  must  find  either 
express  words,  or  a  plain  intention.    I  observed  in  a  late  case 
that  it  might  have  been  better,  if  what  I  understood  to  have 
been  the  old  rule  had  been  adhered  to ;  that  nothing  but  express 
words  should  operate  the  exoneration  of  the  proper  fund.    But  it 
is  too  late  now  to  contend,  that  the  personal  estate  may  not  be 
exonerated  by  other  means.     The  intention  may  be  found,  not 
merely  in  the  mode,  in  which  the  personal  estate  is  given,  but 
also  in  the  mode,  in  which  the  real  estate  is  given,  or  the 
application  directed  to  the  payment  of  that  debt ;  for  the  real 
estate  may  be  so  appropriated  to  the  payment  of  the  debt  as  to 
shew  a  clear  intention,  that  it  shall  not  be  a  burthen  upon  any 
other  fund;  though  an  intention  to  exonerate  the  personal  estate 
is  not  in  any  other  way  expressed.    This  case  comes  as  near  to 
that  as  possible ;  viz.  a  declaration  of  intention,  that  the  real 
estate  shall  be  exclusively  burthened  with  this  debt.    It  is  true, 
as  has  been  observed  for  the  plaintiff,  that  a  devise  to  sell  for 
payment  of  all  debts  shall  not  exonerate  the  personal  estate. 
That  shews  nothing  more  than  an  intention,  that  all  the  debts 
shall  be  paid  ;  and  the  real  estate,  if  that  is  necessary,  shall  be 
applied.    But  a  direction  to  apply  a  particular  portion  of  the 
real  estate  for  the  payment  of  one  particular  debt  affords  a  very 
[  •187  ]      different  inference.    Why  should  *the  testator  direct  exclusively 
a  particular  debt  to  be  paid  out  of  his  real  estate  ?    It  is  not 
generally  from  an  apprehension,  that  the  personal  estate  may 
not  be  sufficient  for  all  the  debts ;  for  no  precaution  is  taken,  ex- 
cept for  this  particular  debt ;  and  this  debt  was  already  a  charge 
upon  the  real  estate.    Therefore  for  the  security  of  the  debt 
there  was  no  reason  to  direct  the  sale.    It  is  no  additional 
security  to  the  mortgagee.    For  what  purpose  then  could  he  so 
specially  direct  a  portion  of  the  real  estate  to  be  sold,  and  the 
produce  applied  to  that  particular  debt ;  if  he  intended  that  debt 
to  stand  just  in  the  same  predicament  as  any  other  debt ;  except 
only,  that  it  was  to  be  charged  upon  the  real  estate ;  as  it  already 
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was?  Putting  that  aside,  nothing  is  done  by  all  this  par-  iiakooz 
ticalarity  of  expression;  for  then  this  debt  stands  apon  the  a^bbby. 
same  footing  as  all  other  debts. 

The  difficulty,  stated  by  Lord  Thublow  in  Hale  v.  Cox,\ 
occurs  in  this  case :  who  is  to  have  the  benefit  of  this  exonera- 
tion ?  How  can  the  devisee  make  claim  to  more  than  is  given  to 
him  ?  Here  the  wife  happens  to  be  the  devisee  for  life  of  the 
real  estate;  and  has  the  whole  personal  estate  bequeathed  to 
her;  and  after  her  estate  for  life  the  remainder  of  the  real 
estate  is  devised  to  the  daughters ;  who  are  co-heiresses  at  law. 
But,  suppose  it  devised  to  a  perfect  stranger.  When  a  devise  is 
made,  after  such  sale  or  sales,  and  payment  of  the  purchase- 
money  to  the  purposes  aforesaid,  of  the  residue  of  the  estate, 
how  can  the  devisee  claim  the  whole  of  the  estate  ;  and  say,  he 
is  to  take  without  any  sale,  before  any  of  those  purposes  are 
answered ;  and  not  the  residue  after  the  sale,  and  after  those 
purposes  are  answered ;  but,  that  he  is  entitled  to  the  entirety  ? 
That  is  not  what  is  given  to  him ;  which  is  the  estate,  minus 
the  mortgage  *or  legacy.  Where  an  estate  is  given,  subject  to  [  *18S  ] 
a  mortgage,  it  is  truly  said,  that  does  throw  the  burthen  upon 
the  divisee.  But  that  is  from  the  construction  the  Court  puts 
npon  those  words ;  that  the  testator  means  nothing  more  than 
the  law  provides ;  that  the  mortgage  shall  continue  a  burthen 
upon  the  real  estate.  Then  the  testator  according  to  that 
construction  has  not  said,  the  devisee  shall  not  have  the  estate 
after  the  mortgage  paid  out  of  it.  But  in  this  will  he  has  said 
expressly,  that  the  devisee  shall  take  nothing  but  the  residue, 
after  the  mortgage  deducted  and  paid.  It  would  be  very  strong 
then  for  me  to  say,  he  shall  have  the  whole,  and  not  the  residue, 
after  the  mortgage  deducted ;  which  will  be  the  effect. 

Then  Lord  Thurlow  asks,  is  the  heir  to  take  the  benefit  ? 
Could  the  intention  be  to  make  this  circuitous  devise  in  favour 
of  the  heir ;  with  the  object,  that  so  much  shall  be  undisposed 
of?  Is  that  a  probable  intention ?  Lord  Thurlow  thought,  it 
was  not.  This  difficulty  was  very  likely  to  strike  his  Lordship  ; 
and  it  is  most  probable,  that  suggestion  was  thrown  out  by  him. 
It  obviously  presents  itself.    He  was  not  called  upon  to  give  an 
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Haxcox     express  decision  upon  the  point :  bat  he  expresses  a  strong  opinion ; 

abbet.  ^^^  Lord  Thurlow  is  the  Judge,  who  determined  The  Duke  oj 
Ancaster  v.  Mayer ;  f  and  was  extremely  unwilling  to  exonerate 
the  personal  estate  without  a  strong  indication  of  the  intention. 

The  intention  in  this  will  is  very  strongly  manifested  by  the 
manner,  in  which  this  devise  is  made.  Then  is  that  intention 
rebutted  by  the  mode,  in  which  the  personal  estate  is  given ;  it 
is  true,  after  payment  of  all  just  debts  and  legacies  ?    But  if  I 

L  *1S9  ]  put  the  true  construction  *upon  the  preceding  part,  and  if  the 
intention  was  exclusively  to  appropriate  the  real  estate  to  that 
particular  debt,  this  part  of  the  will  must  be  construed  so  as  to 
make  it  consistent  with  what  was  already  done.  This  is  not  a 
case  of  direct  and  utter  repugnance ;  so  as  to  compel  an  election, 
which  part  shall  stand :  but,  if  the  construction  upon  the  first 
part  is  sound,  it  may  be  said  in  fair  reasoning,  he  means  by  the 
latter  part  to  subject  his  personal  estate  to  all  such  debts  onl}% 
as  he  has  not  already  provided  for  by  subjecting  the  real  estate 
exclusively  to  them ;  for  those  debts  are  put  out  of  the  question ; 
as  if  they  did  not  exist;  being  already  amply  provided  for. 
Therefore  afterwaxds  he  provides  only  for  all  other  debts.  The 
very  same  expression  occurs  in  Hale  v.  Cox,  I  only  in  a  different 
part  of  the  will.  It  does  not  appear  to  have  struck  Lord 
Thurlow,  that  this  provision,  in  the  preceding  part  of  the  will, 
made  much  difference  as  to  the  construction  upon  the  clause, 
providing  for  the  particular  debt ;  and  the  distinction,  whether 
the  direction  to  pay  all  the  debts  out  of  the  personal  estate  is  in 
the  beginning  or  end  of  the  will,  is  too  slight.  It  might  be 
material,  if  there  was  a  direct  and  utter  repugnance ;  that  could 
not  by  construction  be  reconciled:  not,  where  it  is  easy  by 
construction  to  reconcile  any  apparent  repugnance.  If  the  will 
shews  a  clear  and  manifest  intention,  that  this  mortgage  shall 
be  a  burthen  upon  the  real  estate,  it  amounts  to  this ;  that  it 
shall  not  be  considered  a  debt  of  this  testator's  as  to  his  personal 
estate.  A  mortgage  upon  a  man's  estate,  not  of  his  contract- 
ing, is  not  considered  his  debt,  payable  primarily  out  of  his 
personal  estate.  On  the  other  hand,  a  man  may  make  a  mort- 
gage debt,  of  his  own  contracting,  to  be  considered  payable 
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primarily  out  of  his  real  estate ;  and  then  there  is  nothing  un- 
reasonable in  considering  it  *with  reference  to  that  provision  as  to 
be  satisfied  oat  of  his  real  estate,  and  not  as  to  his  personal  estate, 
a  debt  in  any  respect.  If  I  am  right  in  my  construction  upon 
the  first  clause,  there  is  no  necessity  to  give  an  opinion  upon  the 
generality  of  expression  in  the  subsequent  clause. 

This  is  my  impression  upon  this  case.  But  I  give  this  opinion 
not  without  doubt  and  hesitation,  on  account  of  the  strong 
expressions  of  Judges  in  former  cases.  It  is  impossible  to  say, 
it  is  so  clear,  that  no  doubt  can  be  entertained  upon  it.  If  that 
sort  of  case  is  required,  certainly  it  does  not  exist  here,  for  the 
direction  for  payment  of  all  debts  and  legacies  out  of  the 
personal  estate  does  raise  an  ambiguity,  to  get  rid  of  which  you 
are  driven  to  construcliion.  But  the  other  difficulty,  that  of 
disposing  of  the  real  estate  consistently  with  the  intention,  if  it 
is  to  be  exonerated  by  the  personal  estate,  is  greater ;  for  in  that 
way  more  must  be  given  than  the  devisees  were  intended  to  take : 
or  I  must  go  much  farther  ;  and  consider  a  great  portion  of  this 
real  estate  as  undisposed  of ;  and  clearly  the  testator  died  under  the 
persuasion  that  he  had  disposed  of  the  whole ;  and,  that  the  co- 
heiresses were  to  take  in  no  other  character  than  that  of  devisees. 


Hancox 

t. 
Abbvt. 

[•190] 


The  decree  declared  the  personal  estate  to  be  exempt;  and, 
the  8,000/.  having  been  raised,  directed  the  2,0002.  to  be  raised 
by  sale  of  a  sufficient  part  of  the  real  estate. 


THE  BISHOP  OF  WINCHESTER  v.   PAINE. 

(11  Vesey,  194—201.) 

Effect  of  lis  pendens :  Bubaeqaent  mortgagees  oi  an  equity  of  xedemp* 
tion  bound  by  a  decree  of  foreclosure ;  though  not  made  parties. 

An  exception  by  a  purchaser  on  that  ground  was  disallowed ;  and  a 
specific  performance  decreed  with  costs. 

Dismission  on  default  of  payment  under  a  decree  upon  a  bill  for 
redemption  operates  as  a  foreclosure. 

Undeb  a  bill  for  the  specific  performance  of  an  agreement 
by  the  defendant  to  purchase  an  estate  an  exception  was  taken 
to  the  Master's  report  in  favour  of  the  title  of  the  plaintiffs; 
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Pains. 


[  •i^s  ] 


Thb  Bibhop  stating,  that  a  bill  of  foreclosure  was  filed  in  Hilary  Term,  1796, 
WiNOHBSTBB  ^J  tbo  plaintiffs,  mortgagees  under  indentures  of  February,  1792 ; 
to  which  Edward  Beaver,  the  mortgagor,  and  Skinner  and  Dyke, 
subsequent  mortgagees,  were  made  defendants;  and  Elizabeth 
Jones  and  William  Froggatt,  who  were  also  subsequent  incum- 
bancers,  were  also  added  as  defendants :  that  on  the  2l8t  of  July, 

1797,  the  usual  decree  was  made  for  the .  said  subsequent 
mortgagees  successively  to  redeem,  or  stand  foreclosed ;  and  by 
an  order,  dated  the  4th  of  August,  1798,  Jones  and  Froggatt 
were  foreclosed ;  and  by  an  order,  dated  the  ISth  of  December, 

1798,  Skinner  *and  Dyke  were  foreclosed;  but,  before  the 
mortgagor  was  foreclosed,  he  died,  on  the  10th  of  February, 
1799 ;  that  in  Trinity  Term  1799  a  bill  of  revivor  and  supple- 
ment was  filed ;  and  the  heir  and  devisee  of  the  mortgagor  were 
foreclosed  by  the  plaintiffs ;  and  that  pending  the  suit,  and  in 
the  year  1797,  the  mortgaged  premises  were  conveyed  by 
Edward  Beaver  to  George  Ellis,  to  secure  184L,  or  any  other 
sum,  that  might  become  due  from  Beaver ;  and  also  pending  the 
said  suit,  and  in  the  year  1797,  the  mortgaged  premises  were 
conveyed  to  John  and  Sarah  Beynolds,  and  Benjamin  Gollett, 
for  securing  1,840Z. :  and  at  or  before  the  filing  of  the  bill  of 
revivor  the  plaintiffs  had  notice  of  those  two  mortgages ;  and 
they  ought  to  have  brought  those  mortgagees  before  the  Court, 
and  to  have  proceeded  to  a  foreclosure  against  them ;  and  that, 
not  having  been  made  parties,  they  have  a  right  to  redeem 
against  the  plaintiffs,  t 


Mr.  Richards,  Mr.  Leach,  and  Mr.  WingfieJd,  in  support  of 
the  exceptions : 

There  is  no  decision  upon  this  point.    It  certainly  was  not 
decided  in  The  Bishop  of  Winchester  v.  Beavor,\  though  Lord 


t  It  seemed  to  be  understood, 
though  the  fact  was  not  ascertained, 
that  one  of  these  mortgages  was 
previous,  and  the  other  subsequent, 
to  the  decree  of  foreclosure. 

X  This  case  (reported  3  Yes.  314) 
is  referred  to  at  length  in  the  judg- 
ment, p<Hi,  p.  134.    The  case  was 


not  an  authority  upon  the  point  here 
in  question,  since  it  related  only  to 
an  incimibranoer  ante  lilem  pendens 
tern.  Lord  Alvanley's  opinion  that 
incumbrancers  pendente  lite  were 
tmnecessary  parties  is  completely 
covered  by  the  decision  in  the  pre- 
sent case. — 0.  A.  S. 
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Altaklby  expressed  an  opinion ;  which  however  cannot  authorize  The  Bishop 
a  decision  in  the  case  of  a  purchaser.    A  mortgage  until  a  fore-  wikchbstsb 
elosure  is  nothing  but  a  pledge.    A  decree  of  foreclosure  gives       p^ike. 
no  more  than  the  right  to  an  account.    It  is  only  one  step 
to  ascertain,  what  is  due ;  in  order  that  the  Court  may  after- 
wards say,  that,  if  not  paid  at  a  given  time,  the  mortgagor  shall 
not  have  a  right  io  redeem.    Therefore  until  the  instant  *that      [  ^^^  1 
the  foreclosure  is  pronounced  absolute,  the  mortgage  is  nothing 
but  a  mere  pledge,  redeemable.    It  would  be  singular  to  give 
the  mortgagor  the  estate ;  when  it  appears,  that  it  is  not  his,  but 
the  estate  of  other  persons,  to  whom  he  has  conveyed  it.  *  *  * 

Mr.  RomiUy  and  Mr.  Thomson,  for  the  report : 

Though  the  mortgagor  has  no  interest,  yet  the  mortgagee 
must  proceed  to  make  the  foreclosure  absolute  against  him ;  and 
it  is  not  necessary  to  bring  the  assignees  of  the  equity  of 
redemption  before  the  Court.    *    ♦    * 

Lord  Alvanlby's  opinion  in  The  Bishop  of  Winchester  v.  Beavor 
was,  that  the  lis  pendens  was  sufficient  ^notice  to  make  it  un-      [  *ii)7  ] 
necessary  for  the  mortgagee  to  have  any  other  person  than  the 
representative  of  the  mortgagor  a  party. 

Thb  Master  of  the  Bolls:  Jniyu. 

The  title,  which  the  Master  has  reported  good,  consists  of  a 
foreclosed  mortgage.  The  objection  is,  that  two  mortgagees  of 
the  equity  of  redemption  are  not  brought  before  the  Court ;  and 
therefore  are  not  bound  by  the  decree  of  foreclosure.  The 
answer  is,  that  they  became  mortgagees  after  the  bill  of  fore- 
closure filed  ;  and  one  even  after  the  decree  nisi.  It  is  however 
contended,  that  this  answer  is  not  sufficient  in  law.  First, 
it  is  argued,  that  all  incumbrancers,  at  whatever  period  they 
became  such,  must  be  made  parties,  to  be  bound  by  the  de- 
cree :  2dly,  That,  supposing  that  not  generally  so,  yet  in  this 
ease,  the  suit  having  abated  by  the  death  of  the  mortgagor,  the 
plaintiSs  ought,  when  they  revived,  to  have  made  parties  all,  who 
at  that  time  had  any  interest  in  the  estate.  According  to  my 
opinion  there  is  no  foundation  for  either  proposition ;  for  they 
seem  to  be  in  direct  opposition  to  the  established  rule  of  the 
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The  Bishop  Court  as  to  the  effect  of  the  lis  pendens.    Ordinarily,  it  is  true, 

OB* 

WiKOHBSTEB  ^^^  decree  of  the  Court  binds  only  the  parties  to  the  suit.  But 
Pa?ke  ^®  ^^^  purchases  during  the  pendency  of  the  suit,  is  bound  by 
the  decree,  that  may  be  made  against  the  person,  from  whom 
he  derives  title.  The  litigating  parties  are  exempted  from  the 
necessity  of  taking  any  notice  of  a  title,  so  acquired.  As  to 
them  it  is  as  if  no  such  title  existed.  Otherwise,  suits  would  be 
indeterminable  :  or,  which  would  be  the  same  in  effect,  it  would 
be  in  the  pleasure  of  one  party,  at  what  period  the  suit  should 
be  determined.  The  rule  may  sometimes  operate  with  hardship 
upon  those,  who  purchase  without  actual  notice:  yet  general 
[  *198  ]  convenience  requires  *its  adoption ;  and  a  mortgage,  taken 
pendente  lite,  cannot  be  exempted  from  its  operation. 

Lord  Alvanley's  difficulty,  as  to  the  mode  of  directing  the 
reconveyance  in  The  Bishop  of  Winchester  v.  Beavor\  could  not 
have  been  intended  to  throw  any  doubt  upon  a  doctrine,  so 
clearly  estabUshed.  Lord  Alvanley  seems  at  first  to  have 
conceived,  that  it  was  insisted,  that  all  incumbrancers  univer- 
sally must  be  brought  before  the  Court.  He  was  then  struck 
with  the  inconvenience ;  observing,  that,  if  that  were  so,  when- 
ever such  a  bill  is  filed,  the  mortgagor  may  keep  off  the  decree 
by  confessing  a  greater  number  of  judgments  to  his  friends. 
The  Counsel  in  support  of  the  objection  disclaimed  all  idea  of 
carrying  it  to  that  length.  They  say,  "  As  to  the  inconvenience 
mentioned  by  the  Court,  if  they  confessed  judgments  pendente  lite, 
they  would  be  good  for  nothing."  Lord  Alvanley  therefore  in 
his  judgment  corrects  himself.  He  puts  the  case  of  an  incum- 
brance, created  after  the  suit  commenced,  out  of  the  question ; 
and  all  that  follows  must  be  confined  to  the  case  of  incum- 
brancers who  have  become  such  before  the  suit  commenced; 
and,  as  an  argument  for  bringing  them  before  the  Court,  his 
Lordship  says,  if  it  is  not  necessary,  the  Court  might  decree  a 
reconveyance  to  a  mortgagor,  who  by  his  own  answer  might 
appear  to  have  no  title  to  it.  Take  it,  that  the  mortgagor  haa 
not  the  title,  even  against  a  mortgagee,  become  such  pendente 
lite ;  if  the  question  were  between  them  only :  yet,  if  from  that 
you  compel  the  plaintiff  to  bring  all  incumbrancers  before  the 

t  See  note,  an<f,  p.  132. 
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Court,  you  ivould  in  effect  deny  all  operation  to  the  rule  in  the  Thx  Bibhop 
ease  of    mortgages;  for  there  would  be  no  distinction  then  wmoHssrcB 
between  mortgages  before  and  after  the  suit  commenced :  that       p^,^ 
is,  if  the  rule  operates  *with  any  inconvenience  to  the  party,       r  ^^^g  -. 
against  whom  it  is   intended  to  operate,  the  other   party,  in 
whose  favour  it  is  intended,  shall  have  no  benefit.    It  is  estab- 
lished now,  that  if  a  bill,  filed  by  a  mortgagor  for  redemption,  is 
dismissed,  the  money  not  being  paid  at  the  time,  that  operates 
as  a  foreclosure ;   and  is  equivalent  to  a  decree  for  foreclosure. 
Lord  Habdwickb  in  Garth  v.  Ward\  said,  a  decree,  dismissing  a 
bill  of  redemption  would  operate  equally  in    favour  of    the 
mortgagee  against  any  person,  to  whom  the  mortgagor  should 
during  the  pendency  of  that  suit  convey,  as  against  the  mortgagor 
himself.    After  stating  other  cases.  Lord  Hardwicke  expresses 
himself  thus :  I 

"  So  in  the  case  of  a  mortgagor ;  who  comes  here  for  redemp- 
tion: if  during  such  suit  he  should  assign  the  equity  of 
redemption,  and  in  the  final  hearing  of  the  cause  there  should 
be  a  decree  against  the  mortgagor,  will  not  the  assignee  of  the 
equity  of  redemption  be  bound  by  this  decree  ?  ** 

A  fortiori  must  the  mortgagee  be  entitled  to  the  benefit  of  the 
rule,  where  he  is  not  passive ;  but  is  actively  prosecuting  his 
remedy;  which  would  be  wholly  fruitless,  if  the  mortgagor 
could  by  making  new  mortgages  compel  him  to  add  new  parties. 

This  is  not  the  case  of  the  legal  estate  acquired  during 
the  pendency  of  the  suit;  in  which  instance  it  might  be 
necessary,  in  order  to  avoid  it,  to  have  recourse  to  a  new  suit : 
but  this  is  a  mere  equity,  to  be  pursued  only  in  equity ;  and 
there  it  cannot  be  pursued  with  effect.  Then  does  the 
abatement  after  the  two  mortgages  make  any  difference?  It 
does  not.  If  these  two  mortgagees  ^acquired  no  title  as  [  *200  ] 
against  the  plaintiff  in  the  depending  suit,  how  could  they 
acquire  a  good  title  by  the  death  of  the  defendant?  What 
conneetion  has  that  event  with  their  title  :  or  how  could  that 
event  vary  the  relation  between  the  plaintiff  and  them  ?  If  they 
would  be  bound  by  a  decree  against  the  mortgagor,  does  not  the 
conseqnence  follow,  that  they  shall  be  bound  by  the  decree 

t  2  Atk.  174.  t  2  Atk.  175. 
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The  Bishop  against  his  representative  ?    The  heir  and  devisee  are  merely  in 

OF 

WiHGBESTBB  the  place  of  the  original  party.  Their  title  is  by  his  death ; 
Pamb.  ^^^  ^^^  ^^^  against  them  stands  in  the  same  plight  as  it  did 
against  him.  Bat  the  title  of  the  mortgagees  is  not  by  the  death 
of  the  mortgagor ;  and  the  suit  cannot  stand  in  the  same  plight 
as  against  them.  If  they  are  to  be  brought  in  at  all,  a  new 
relief  must  be  prayed  against  them ;  that  they  may  redeem,  or 
be  foreclosed;  which  brings  it  again  to  the  question,  whether 
they  have  any  right  to  redeem.  As  they  had  not  originally  any 
such  right,  and  it  does  not  accrue  to  them,  the  conclusion  is, 
they  have  it  not.  It  is  then  said,  this  is  a  new  case.  How  is  it 
a  new  case  ?  Merely  by  the  purchaser's  attempting  a  distinction, 
for  which  there  is  no  foundation  in  principle  or  authority.  If 
«  the  mortgagees  had  acquired  their  title  during  the  abatement  of 

the  suit,  there  would  have  been  great  difficulty.  But  Lord 
Nottingham,  in  his  Prolegomena  of  Equity  mentions  a  case, 
where  that  circumstance  occurred ;  and  yet  the  purchaser  was 
bound  by  the  decree  ;  though  no  party.  In  the  fifteenth 
chapter  is  the  following  passage : 

''  The  Lord  Bacon  in  his  twelfth  rule  t  seems  to  direct,  that,  if 
a  purchase  is  made  pendente  lite  after  some  long  intermission, 
this  case  shall  differ  from  the  common  case.  But  the  rule, 
though  reasonable,  is  not  always  observed ;  for  in  Martin  v.  Stiles, 
[  •201  ]  1668,  the  bill,  filed  in  1640,  abated  by  death  m  1648 :  a  ♦bill  of 
revivor  was  filed  in  1662 ;  and  the  purchase  was  in  1651 ;  and 
yet  the  purchaser  was  bound." 

The  purchase  there  was  subsequent  to  the  abatement,  and 
previous  to  the  revivor.  Lord  Nottingham  adds,  "  Because  now 
by  relation  of  the  bill  of  revivor  it  was  pendente  lite:  per 
Glabendon,  Chancellor." 

The  only  circumstance,  noticed  by  Lord  Nottingham  as  any 
deviation  from  Lord  Bacon's  rule,  is,  that  the  purchaser  was 
held  bound,  where  there  was  a  long  intermission  of  the  suit.  He 
did  not  conceive  it  deserving  of  remark,  that  the  purchase  was 
during  an  abatement,  and  the  purchaser  was  not  a  party  at  the 
time  of  the  revivor.    That  case  came  on  afterwards.!    But  it  is 

t  Old.  Chan,  edition  by  Mr.  Beames,  7. 
t  Style  y.  MaHin,  1  Ch.  Ca.  150. 
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oimecessary  to  give  any  opinion  upon  that ;  for  undoubtedly  in  Thb  Bibb  op 
this  instance  the  suit  was  depending,  when  the  mortgages  were  wincbesteb 
made.  Therefore  the  mortgagees  could  never  establish  in  this 
Court  a  right  to  redeem. 

The  exception  was  disallowed ;  and  specific  performance  was 
decreed,  with  costs. 


r. 


GILBEET  V.  BOOKMAN.  isos. 

(11  Vewy,  238—239.)  J^Uy25. 

Besidue  bequeathed  to  A.  and  "  all  the  other  children  hereafter  to  be    I^U*  Omrt 
bom"  of  B.  at  their  respectiye  ages  of  twenty-one.    Those  bom,  alter  Oeant,  U.K. 
one  attains  that  age,  are  exdoded.  r  23g  *) 

A  BESIDUE  was  bequeathed  to  the  plaintiff,  by  name,  and  "  all 
the  other  children  hereafter  to  be  bom ''  of  a  child  of  the 
testator  at  their  respective  ages  of  twenty-one.  The  plaintiff, 
having  attained  that  age,  filed  the  bill. 

Mr,  RomiUy  and  Mr.  Bell,  for  the  plaintiff,  noticed  the 
words  **  hereafter  to  be  bom ; "  observing,  that  these  words 
could  not  make  a  difference  as  to  the  rule,  excluding  children 
bom,  after  one  had  attained  the  age  of  twenty-one ;  referring  to 
Andrews  v.  ParHngton,\  and  Whiibread  v.  Lord  St.  John.l 

Mr.  Leach,  for  the  defendant,  admitted,  upon  the  authority 
of  the  last  of  these  cases,  the  point  could  not  be  maintained. 

The  Master  of  the  Bolls  made  the  decree ;  observing,  that 
children  bom  afterwards,  are  excluded  of  necessity,  *when  a       [  *239  j 
partial  distribution  is  to  take  place;  though,  if  that  circum- 
stance did  not  prevent  it,  all  would  be  entitled.    In  the  case 
before  Lord  Bosslyn  it  was  much  discussed. 

(Xote. — ^But  this  rule  does  not  apply  to  an  executory  devise  of 
real  estate :  Blackman  v.  Fysh,  '92,  8  Ch.  209.— 0.  A.  S.) 

t  3  Br.  0.  0.  401.  t  7  E.  E.  366  (10  Ves.  152). 
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^^f^5-    LORD  SHIPBROOK  v.   LORD  HINCHINBROOK.t 

July  18.  ' 

Aug.  12.  (11  Vesey,  252—257 ;  16  Ves.  477-481.) 

May  3  *  4.  Executors  cliarged  for  negligence  by  joining  in  a  transfer  to  a  co- 

executor  upon  his  representation,  that  it  was  required  for  debts :  but 

Eldok,  L.C.  not  liable  so  far  as  they  can  prove  the  application  to  that  purpose ; 

r  252  1  though  he  possessed  other  funds,  part  of  the  assets,  not  through  them ; 

which  funds  he  wasted. 

To  discharge  a  co-executor  the  act  must  be  necessary  for  the  purposes 
of  the  will ;  and  he  must  use  reasonable  diligence  in  inquiring  into  the 
truth  of  the  representation. 

The  distinction  between  executors  and  trustees  joining  in  an  act, 
by  which  one  obtains  and  misapplies  the  fund,  that  executors  are  all 
liable,  trustees  not,  as  the  former  need  not,  and  the  latter  must,  join, 
considered. 

Under  a  decree,  directing  an  account  of  the  personal  estate  of 
Anna  Maria  Lamm,  who  died  in  January,  1797,  the  Master's 
report  charged  all  the  executors  with  the  sum  of  1,200Z.  3  per 
cent.  Reduced  Bank  Annuities,  and  interest,  and  one  of  them 
separately  with  2,8192.  5d.  lOef.,  received  by  him  on  account  of 
the  personal  estate. 

The  defendants.  Lord  Sandwich,  Sir  George  Osborn,  and  John 
Osborn,  three  of  the  executors,  took  exceptions  to  the  report,  for 
charging  them  with  the  1,200Z.  Beduced  Annuities,  and  the 
[  •253  ]  interest ;  alleging,  in  their  *discharge,  that  in  July,  1779,  they 
joined  in  executing  a  power  of  attorney  to  the  fourth  executor 
for  the  sale  of  that  stock,  upon  his  request  and  representation, 
that  it  was  required  for  the  purpose  of  paying  debts ;  which 
stock  he  sold  on  the  80th  of  July  for  7722.  10«.  He  was  per- 
mitted to  manage  the  affairs  of  the  estate ;  and  at  the  time  of 
the  sale  had  in  his  hands  the  balance,  with  which  he  was 
charged  separately. 

Mr.  RomiUy  and  Mr.  W.  Agar,  in  support  of  the  exceptions, 
contended,  that  the  other  executors  could  not  be  charged,  under 
the  circumstances  of  this  case;  which  might  be  compared  to 
Bacon  v.  Bacon;  I  and  did  not  resemble  Chambers  v.  Minchin,^ 

t  See  Brice  v.  StoheB,  post,  p.  164.  §  6  E.  E.  Ill  (7  Vee.  186). 

t  5  B.  B.  52  (5  Yes.  331). 
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The  Attorney-General^  Mr.  Piggott,  Mr.  Alexander,  and  Mr. 
Hart,  for  the  Master's  report,  insisted,  that  these  executors 
onght  to  be  charged  on  the  ground  of  gross  negligence :  in  Bacon 
V.  Bacon  the  circumstances  were  sufficient  to  protect  the  executor, 
who  trusted  the  person  employed  by  the  testator  himselL 

The  Lord  Chancellob: 

If  this  case  could  be  put  thus,  that  at  the  time  this  executor 
made  the  application  to  the  other  three  executors  there  were  no 
debts  due,  and  the  application  was  therefore  founded  in  false- 
hood, meeting  too  easy  credit  from  them,  making  no  attentive 
inquiry,  but  reposing  entirely  upon  their  co-executor,  who  by 
those  means  got  the  produce  of  the  stock  into  his  hands,  and 
applied  it  to  his  own  use,  it  would  be  impossible  to  contend,  that 
they  would  not  be  chargeable  with  him.  This  happens  *to  be  a 
fund,  over  which  executors  have  no  more  control  individually 
than  trustees  have  over  a  trust  fund.  The  principle  therefore  is 
the  same  as  that,  which  governs  the  case  of  trustees.  But  an 
executor,  having  a  fund,  standing  in  the  joint  names  of  himself 
and  another,  cannot  upon  the  mere  representation  of  the  co- 
executor,  if  false,  be  justified  in  doing  an  act,  that  is  an  exercise 
of  power  over  that  fund.  First,  the  act  must  be  necessary  for 
the  purposes  of  the  will ;  and  the  person,  to  whom  the  repre- 
sentation is  made,  has,  imposed  upon  him,  at  least  ordinary 
and  reasonable  diligence  to  inquire  whether  the  representation 
is  true.     So  far  the  principle  may  be  safely  laid  down. 

Also,  if  an  executor  had  been  dealing  with  the  assets  a  con- 
siderable time,  much  beyond  that  period,  in  which  according  to 
the  ordinary  course  the  debts  would  be  paid,  and  he  applies  to 
the  other  executor  to  have  this  fund  put  into  his  hands  ex- 
clusively, and  the  other  does  inquire :  and  satisfies  himself,  that 
there  are  debts  unpaid,  and  the  real  purpose  of  the  executor, 
making  the  application,  was  to  apply  the  fund  to  the  discharge 
of  debts ;  if  it  turned  out  afterwards,  that  he  had  in  his  own 
hands  a  fimd,  sufficient  for  the  payment  of  those  debts,  and 
therefore  the  application  of  the  other  fund  to  that  purpose  was 
imneeessary,  and  that  fund  was  not  in  fact  devoted  to  the  pur- 
pose, for  which  it  was  provided,  it  would  be  impossible  for  the 
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executor,  who  parted  with  it,  to  discharge  himself.  He  would  be 
subject  to  the  imputation  of  negligence ;  as  having  been  too  easy 
with  his  co-executor ;  too  remiss  in  not  asking,  how  he  had  been 
dealing  with  the  assets  in  his  hands,  two  years  and  a  half  in  this 
instance. 

But  there  is  another  case,  going  beyond  that ;  and  upon  which 
I  am  not  sure  there  would  be  a  principle  for  ^charging  the 
executors.  Suppose,  one  executor,  the  others  not  intermeddling 
or  interposing  for  two  years  and  a  half,  had  got  funds  in  his 
hands,  which  he  ought  to  have  applied  to  the  debts ;  that  he 
had  not  done  so ;  and  was  in  such  circumstances,  that  he  had 
not  funds  to  discharge  the  debts  he  ought  to  pay  in  respect  of 
what  he  had  so  received.  It  would  be  imprudent,  I  agree,  for 
the  others  to  place  other  funds,  liable  to  debts,  in  the  hands  of 
a  man,  who  had  not  applied  those  funds  he  already  had :  but, 
suppose  they  did  so,  and  he  actually  applied  those  funds,  so 
placed  with  him :  would  they  in  that  case  be  liable :  the  other 
funds  having  got  into  his  hands  without  their  interposition  :  no 
means  they  could  adopt  capable  of  getting  those  funds  out  of  his 
hands ;  recollecting  also,  that  no  answer  could  be  given  to  the 
creditors  by  either  of  them  :  could  it  be  said,  the  other  executors 
should  be  answerable,  not  with  reference  to  the  debts  looked  to, 
when  trusting  their  co-executor,  but  for  assets,  with  which  they 
had  not  trusted  him  ;  but  which  he  had  by  his  own  act  got  into 
his  hands,  and  wasted  ? 

The  facts  of  this  case,  which,  though  properly  pressed  against 
these  executors,  must  not  go  to  the  extent  of  shutting  out 
farther  inquiry,  as  they  now  stand,  are  these.  This  executor 
having  in  his  hands  a  large  sum  of  money,  due  to  the  estate, 
which,  if  it  may  be  recovered,  has  not  been  yet  recovered,  this 
other  f imd  was  put  into  his  hands  for  the  payment  of  debts ;  and 
a  considerable  part  was  applied  for  that  purpose.  The  question 
then  is,  how  far  the  other  executors  are  liable  in  respect  of  a 
sum  of  money,  not  received  from  them,  which  he  is  not  in  cir- 
cumstances to  answer :  whether  the  fact,  that  they  have  applied 
another  fimd  through  the  medium  of  that  person  to  the  dis- 
charge of  debts,  which  that  fund  was  liable  to  pay,  will  make 
them  more  liable,  than  if  they  *had  made  that  application 
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throngh  any  other  person.    There  is  very  considerable  reason 
for  thinking,  the  other  executors  could  not  be  charged  to  the 
extent  of  the  sum  of  money  he  did  actually  apply  to  those  debts, 
then  unpaid,  merely  upon  the  ground,  that  he  had,  not  in  con- 
junction with  them,  received  other  money,  which  he  had  not 
applied ;  but  for  which  he  remains  answerable.    From  so  much 
therefore  as   was  applied  in  discharge  of  those  debts  these 
executors  would  be  freed ;  if  it  can  be  ascertained,  what  sum  of 
money  was  so  applied.    If  that  cannot  be  ascertained,  it  must  be 
taken,  as  if  none  of  it  had  been  so  applied.    A  very  unlimited 
and  undeserved  confidence  was  placed  by  them  in  this  co- 
executor.      But  the  difficulty  I  have  is  this  ;  whether  it  is 
possible  to  hold,  that,  because  he  had  in  his  hands  a  sum  of 
money  applicable  to  debts,  and  they  let  him  get  this  fund,  also 
liable,  if  this  sum  or  part  of  it,  has  been  duly  applied  to  the 
debts,  and  that  part  can  be  duly  ascertained,  these  executors  can 
be  fixed,  to  the  extent,  in  which  they  have  paid  debts,  to  which 
this  fund  was  liable,  by  the  circumstance,  that  their  co-executor 
happened  to  have  in  his  hands  another  fund,  applicable  to  the 
debts ;  which  fund  he  wasted.    At  the  utmost  you  could  only 
contend  (and  whether  that  would  do  I  do  not  determine)  to  this 
extent ;  that  you  could  prove,  that  these  executors,  by  applying 
the  fund  they  had  to  the  debts,  have  actively,  not  merely 
passively,  lost  the  fund  they  never  did  jointly  possess;  but 
which  had  been  possessed  solely  by  the  other  executor ;  and  for 
which  he  alone  is  answerable.    It  is  said,  only  a  part  of  the 
money  was  so  applied.    That  must  be  ascertained ;  and,  if  it 
cannot  be  ascertained,  the  consequence  is,  the  executors  must  be 
charged,  and  the  exceptions  over-ruled,  t 

[An  inquiry  was  directed  whether  the  specific  money  received 
by  the  co-executor  was  applied  in  discharge  of  any  and  what 
debts. 

The  cause  came  on  upon  the  Master's  report  on  such 
mquiry.] 


LOBD 

SHIPBBOOK 

V. 

Lord 

HlNCHIK- 
BROOK. 


1810. 
May  3,  4. 


Sir  Arthur  Piggott,  Mr.  Richards,  Mr.  Hart,  and  Mr.  Wear,  [  i6  Ve8.478  ] 
for  the  plaintiffs. 

t  See  Balchm  v.  Scott,  3  B.  fi.  29  (2  Yes.  Jr.  67S). 
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Sir  Samuel  RomiUy  and  Mr.  WiUiam  Agar,  for  the  defeitd- 
ants,  the  executors,  contended,  that  it  could  not  be  expected,  that 
these  executors  should  go  to  a  great  distance  in  the  country,  for 
the  purpose  of  personally  paying  trifling  debts ;  as  many  of  these 
were ;  and  they  relied  upon  the  case  of  Bacon  v.  Bacon  A 

The  Lord  Chancellor: 

I  cannot  bring  my  mind  to  a  doubt  upon  this  point,  sufficient 
to  require  a  reply.  The  Master  charged  these  executors  with  the 
whole  fund  upon  this  principle;  that  their  co-executor,  being  at 
the  time  they  enabled  him  to  obtain  possession  of  the  produce  of 
the  stock  debtor  to  the  estate  in  the  amount  of  nearly  8,000Z., 
and  having  in  his  hands  that  sum,  ahnost  four  times  the  amount 
of  the  produce  of  the  stock,  might  have  applied  that  balance  in 
his  hands  to  the  debts  and  legacies ;  and  the  other  fund  was 
therefore  placed  in  his  power  improperly.  Upon  my  recollection 
of  what  passed  before,  and  on  looking  at  the  report  of  the  case  I 
find  my  recollection  accurate,  that  appeared  to  me  to  be  a 
stronger  decision  against  executors  than  the  law  of  this  Court 
would  require :  *that  executor  having  received  the  sum,  forming 
the  balance,  due  from  him  separately,  without  the  active  co-opera- 
tion of  his  co-executors ;  and,  if  he  cannot  make  good  that  sum, 
which  he  had  received,  and  was  answerable  for,  separately,  there 
is  no  reason  against  applying  the  remaining  funds  to  the  debts, 
not  discharged ;  which  funds  they  might  be  compelled  so  to  apply. 

A  considerable  question  however  arises  out  of  the  circum- 
stances ;  whether  the  other  executors,  having  put  in  the  hands 
of  their  co-executor  the  produce  of  the  remaining  fund,  can  be 
protected  beyond  the  actual  application  of  it  to  that  object,  to 
which  they  might  have  been  compelled  to  apply  it:  whether 
they  can  be  discharged  with  regard  to  so  much  as  was  not,  or 
cannot  be,  ascertained  to  have  been  so  applied.  Considerable 
assertion  took  place  at  the  bar  both  ways  upon  the  fact,  whether 
they  had  notice  of  the  balance  in  the  hands  of  their  co-executor ; 
and  either  party  is  entitled  to  the  benefit  of  fair  argument,  that 
would  arise,  according  to  the  fact.  I  take  it  upon  the  report, 
that  they  had  not  notice ;  which  is  perhaps  going  a  considerable 

t  5  B.  E.  52  (5  Yes.  331). 
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way.  When  this  case  was  formerly  before  me,  there  was  much 
discossion  upon  the  principle,  as  applying  to  executors  and 
trostees.  The  old  rule,  very  inflexibly  adhered  to,  was,  that, 
where  executors  joined  in  the  act,  as  it  was  unnecessary,  all 
were  answerable:  but  trustees  were  not  answerable;  as  it  was 
necessary,  that  they  should  join ;  and  perhaps  it  may  be  reason- 
ably doubted,  whether  those  decisions,  which  have  broken  down 
a  very  intelligible  rule,  leaving  every  case  to  be  determined 
upon  its  own  circumstances,  are  very  wise.  This  case  however 
depends  upon  the  principle,  applicable  to  trustees:  the  fund, 
being  vested  in  the  names  of  all  the  executors,  it  was  necessary, 
that  all  ^should  join  in  the  act,  which  placed  the  property  in  the 
possession  of  one  of  them  ;  and  my  mind  had  reached  this  con- 
clusion ;  that,  as  these  executors  could  not  be  held  answerable  for 
the  balance,  for  which  their  co-executor  was  to  account  sepa- 
rately, they  had  a  right  to  contend,  at  least,  that  they  should  be 
allowed  so  much  of  the  fund  as  had  been  applied  to  the  purpose, 
to  which  it  ought  to  have  been  applied ;  as  they  might  have  been 
compelled  so  to  apply  it. 

The  question  therefore  arose  as  to  the  difference :  the  proof  of 
the  due  application  being  upon  the  executors ;  and  the  circum- 
stances are,  that  all  of  them,  having  proved  the  will,  proceeded 
to  have  the  stock  transferred  into  their  own  names.    During  two 
years  and  a  half  from  the  death  of  the  testatrix,  until  July,  1779, 
when  the  transaction,  upon  which  this  question  arises,  took 
place,  this  individual  had  been  acting  in  the  executorship; 
trusted,  and  very  naturally  trusted,  by  the  other  executors :  upon 
whom  no  moral  blame  attaches;  but  merely  that  degree  of 
negligence,  which  is  frequently  observed  in  very  honourable 
men.     The  law,  it  must  not  be  forgotten,  supposes,  that  some- 
thing is  to  be  done  in  a  year ;  and  these  executors,  entrusting 
their  co-executor  during  the  period  I  have  mentioned,  ought  at 
least  to  have  made  some  inquiry,  what  had  been  done  in  these 
afiiairs.     If,  making  that  inquiry,  they  were  misled,  that  is  a 
distinct  case :  but,  making  no  inquiry,  they  are  satisfied  with 
the  information,  which  proves  groundless,  that  he  wants  the 
money  for  the  purpose  of  paying  debts.    They  ought  to  have 
inquired  how  that  could  be ;  and  though  it  is  not  a  consequence, 
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that  they  might  not  place  the  remainder  of  the  property  in  his 
hands,  it  must  sarely  be  at  their  risk ;  if  they  were  aware,  that 
he  had  been,  not  acting,  according  to  his  trust,  but  grossly  violat- 
ing it.  This,  therefore,  being  the  case  of  executors,  who,  making 
no  ^inquiry  whatever,  permitted  their  co-executor  to  do  just 
what  he  pleased,  has  no  resemblance  to  Bacon  v.  Bacon,  (taking 
that  decision  to  be  right,  as  to  which  I  give  no  opinion),  or  any 
other  case ;  and  a  decision,  that  executors  are  not  to  be  charged 
in  such  a  case,  would  amount  to  this ;  that  executors  can  in  no 
case  be  chargeable. 


1805. 

July  15,16, 
17,  18,  20. 

Eldon,  L.C. 
[257] 


WAEE  V.  POLHILL.t 

(11  Vesey,  257—283.) 

Leasehold  estates  bequeathed,  in  trust  to  pay  the  rents  and  profits  to 
the  persons  for  the  time  being  entitled  under  the  limitations  of  real 
estate,  deyised  in  strict  settlement ;  with  power  to  the  trustees  at  any 
time  with  consent  of  the  persons  so  entitled,  or,  if  minors,  at  their  own 
discretion,  to  sell,  and  invest  the  produce  in  real  estate  to  the  same  uses. 

The  leasehold  estates  vest  absolutely  in  the  tenant  in  tail  upon  his  birth. 

Application  of  the  personal  estate  of  infant  tenant  in  tail  to  the 
redemption  of  the  land-tax  by  persons,  not  having  authority  within  the 
Act.  Equity,  by  analogy  to  the  option,  to  be  reserved  by  goardians, 
under  the  Act,  for  the  personal  representatiye  of  the  infant  to  charge 
the  estate  in  the  possession  of  the  remainder-men. 

Conversion  of  the  property  of  an  infant  for  his  benefit  guarded  so  as 
.  not  to  change  the  nature  of  it  as  between  the  representatives. 

As  to  the  effect  of  a  direction  by  will,  that  personal  property  shall  go 
with  a  settled  estate,  as  far  as  the  rules  of  law  and  equity  will  permit, 
qwjere. 

Debt  charged  upon  an  estate  paid  out  of  the  estate  of  the  first  taker, 
an  infant.  The  infant's  estate  reimbursed  by  a  chaige;  though  the 
securities  had  been  cancelled. 

Nathaniel  Folhill  by  his  will,  dated  the  14th  of  June,  1782 
devised  all  his  freehold  and  copyhold  estates  to  his  eldest  son 
Nathaniel  Folhill,  for  and  during  the  term  of  his  life,  without 
impeachment  of  waste ;  remainder  to  trustees  to  preserve  con- 


t  Attorney 'Qtneral  v.  Marquis  of 
Aileshury  (1887)  12  App.  Ca.  672, 
67  L.  J.  a  B.  83,  68  L.  T.  192. 
In  this  case  Lord  Eldox  expressed 
an  opinion  that  the  power  of  sale 
(being  of  indefinite  duration)  was 
void.    Such  opinion  was  not  neces- 


sary to  the  actual  decision  of  the 
case,  and  it  is  now  well  settled  that 
such  a  power  need  not  be  expressly 
limited  to  take  effect  within  any  de- 
finite period  of  time.  See  LanUbery 
V.  Collier,  2  E.  &  J.  709,  25  L.  J. 
Ch.  672.— 0.  A.  S. 
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tingent  remainders ;  remainder  to  the  first  son  of  the  body  of  Warb 
his  said  son  Nathaniel  Polhill,  lawfully  begotten,  and  the  heirs  polhill. 
male  of  the  body  of  such  first  son  lawfully  issuing;  and,  in 
default  of  such  issue,  to  the  2nd,  Srd,  4th,  5th,  and  all  and  every 
other  the  son  and  sons  of  his  said  son  Nathaniel,  successively,  and 
the  respective  heirs  male  of  the  body  and  bodies  of  all  and  every 
of  such  son  and  sons ;  and  in  default  of  such  issue,  to  the 
devisor's  second  son  John  Polhill  for  life ;  with  remainders  to 
trustees  to  preserve  contingent  remainders,  and  to  his  first  and 
other  sons  in  tail  mail  in  the  same  manner,  with  similar  re- 
mainders to  the  devisor's  other  sons  and  their  issue  male ;  re- 
mainder to  his  daughter  Mary  Polhill  and  her  heirs. 

The  testator  then  gave  to  Benjamin  Way  and  Bobert  Maitland, 
their  executors,  &c.  all  his  leasehold  estates  ^whatsoever  and      [  *268  ] 
wheresoever;  upon  trust  from  time  to  time,  after  payment  out  of 
the  rents  and  profits  of  the  rents  reserved,  and  the  fines,  which 
may  from  time  to  time  become  payable  upon  the  renewal  of  the 
said  leases,  to  pay  the  remainder  of  the  said  rents  and  profits  of 
the  said  leasehold  estates  unto  the  person  or  persons,  who  under 
the  limitations  herein-bef ore  contained  shall  for  the  time  being  be 
entitled  to  the  rents  and  profits  of  his  before-mentioned  freehold 
and  copyhold  estates ;  and  to  and  for  no  other  use,  trust,  intent, 
or  purpose,  whatsoever;   and  he  thereby  empowered  the  said 
Benjamin  Way  and  Bobert  Maitland,  their  executors,  &c.  at  any 
time  hereafter,  with  the  consent  and  approbation  of  the  person 
or  persons,  who  shall,  as  aforesaid,  for  the  time  being  be  entitled 
to  the  rents  and  profits  of  his  said  freehold  and  copyhold  estates, 
signified  by  writing  under  his  or  their  hand  or  hands,  and 
attested  by  two  or  more  credible  witnesses,  or,  in  case  such 
person  or  persons  shall  be  a  minor  or  minors,  then  at  the  discre- 
tion of  his  said  trustee,  to  sell  and  dispose  of  all  hi^  said  lease- 
hold estates,  or  any  part  thereof ;  and  to  lay  out  and  invest  the 
money,  arising  by  such  sale  or  sales,  in  the  purchase  of  freehold 
or  copyhold  messuages,  lands,  tenements,  or  hereditaments,  in 
England:  the  same,  when  purchased,  to  be  conveyed,  surren- 
dered, settled,  and  assured,  according  to  the  different  natures  of 
freehold  and  copyhold  estates,  to,  for,  and  upon,  the  same  uses, 
trusts,  intents,  and  purposes,  in  all  respects,  as  the  testator  had 
R.R. — ^voL.  vm.  L 
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Wabe  before  given  and  subjected  his  freehold  and  copyhold  estates ; . 
PoLHiLL.  and,  until  such  purchase  shall  be  made,  to  lay  out  with  such 
consent,  or  at  their  own  discretion,  as  aforesaid,  the  money 
arising  by  such  sale,  in  real  or  government  securities,  and  from 
time  to  time  to  pay  the  interest  and  dividends  to  the  person  or 
persons,  who  shall,  as  aforesaid,  for  the  time  being  be  entitled 
to  the  rents  and  profits  of  the  before-mentioned  freehold,  copy- 
[*2j9]  bold,  *and  leasehold,  estates;  with  powers  to  the  persons  in 
possession  of  the  freehold  and  copyhold  estates  of  leasing,  and 
power  to  Way  and  Maitland,  their  executors,  &c.  with  the 
consent  of  the  person  or  persons  entitled  to  the  rents  and  profits 
of  the  leasehold  estates,  or,  in  case  such  person  or  persons  shall 
be  minors,  at  their  own  discretion,  to  demise  the  leasehold 
estates ;  not  exceeding  twenty-one  years.  The  testator  gave  to 
his  second  son  John  a  legacy  of  7,0002. ;  and  to  his  younger  sons 
Edward  and  Bobert,  and  his  daughter,  10,0002.  each ;  payable 
at  the  age  of  twenty-one :  and,  if  either  legatee  should  die  under 
that  age,  that  legacy  to  fall  into  the  residue;  with  direc- 
tions for  maintenance  out  of  the  interest  of  the  respec- 
tive legacies,  and  accumulation  of  the  surplus  interest  for  each 
child;  and  a  declaration,  that  the  reason  for  not  giving  the 
eldest  son  a  money  legacy  was  the  provision  made  upon  his 
marriage,  and  the  farther  provision  for  him  by  the  will.  Then, 
after  legacies  to  Way  and  Maitland  of  2002.  each  for  their  trouble, 
the  testator  gave  all  the  residue  of  his  personal  estate  to  be  laid 
out  in  freehold  or  copyhold  estates,  to  be  conveyed  to  the  same 
uses,  &c. ;  with  a  direction,  that  the  interest  in  the  mean  time 
should  go  as  the  rents  and  profits. 

The  testator  died  on  the  30th  of  August,  1782.  Nathaniel 
Polhill,  the  eldest  son,  died  in  the  same  year,  on  the  80th  of 
November;  leaving  Nathaniel,  an  only  child,  an  infant  at  the 
age  of  sixteen  months ;  who  died  in  1802,  at  the  age  of  twenty 
years  and  ten  months,  without  issue.  The  bill  was  filed  by  his 
mother  and  administratrix,  and  her  second  husband,  against 
John  Polhill,  the  second  son  of  the  testator,  and  his  eldest  son, 
and  the  trustees  Way  and  Maitland ;  praying,  that  the  defen- 
dants Way  and  Maitland  may  be  declared  trustees  of  a  College 
lease,  renewed  by  them  in  October,  1782,  and  of  all  other  the 


Tot-  rai.]         1806.    CH.    11  7ESEY,  259—261.  147 

leasehold  property  of  the  testator,  for  the  ^benefit  of  the  estate       Wabe 
of  Nathaniel  Polhill,  the  infant,  deceased;  and  may  assign  to     polhill. 
the  plaintiff  Ursula  Ware,  as  his  administratrix,  and  account      r  «26o  ] 
accordingly ;  and  that  an  account  may  be  taken  of  the  seyeral 
sums  of  stock  transferred  from  the  personal  estate  of  the  said 
infant,  either  in  his  life,  or  after  his  death,  in  satisfaction  of 
four  several  contracts  for  the  redemption  of  the  land-tax  on  the 
devised  premises,  and  of  the  dividends,  which  would  from  time 
to  time  have  accrued  due  on  the  said  several  sums  of  stock,  if 
the  same  had  not  been  transferred ;  and  that  the  value  of  the 
said  several  sums  of  stock,  and  the  amount  of  the  dividends,  may 
be  paid  to  the  plaintiff;  or,  that,  as  administratrix,  she  may  be 
declared  entitled  to  a  perpetual  rent-charge  upon  the  said  devised 
estate,  on  which  the  said  land-tax  has  been  so  redeemed,  to  the 
amount  of  such  land-tax,  to  be  paid  from  the  death  of  the  infant. 

The  Master's  report,  under  a  decree,  made  in  July,  1804, 
stated  several  contracts  by  the  trustees,  as  trustees  and  guardians 
for  the  infant,  in  1799,  (under  the  Act  f  for  making  perpetual, 
subject  to  redemption  and  purchase  of  the  land-tax,)  for  the  re- 
demption of  the  land-tax,  charged  upon  the  devised  premises ; 
and  that  there  was  not  any  option  declared  in  any  of  such  con- 
tracts. Some  transfers  of  stock  by  the  trustees  into  the  names 
of  the  Commissioners  for  the  Reduction  of  the  National  Debt,  in 
discharge  of  some  of  the  instalments,  that  had  become  due  under 
the  contracts,  were  made  before  the  death  of  the  infant :  other 
transfers  were  made  in  May  and  July,  1802,  in  discharge  of  the 
remaining  instalments ;  which  became  due  after  his  death.  All 
the  payments  were  made  out  of  the  estate  of  the  infant ;  not  at 
the  request  *of  any  person,  but  under  the  idea,  that,  as  the  in-  [  *26]  ] 
stalments  became  due,  they  were  to  be  paid  out  of  the  infant's 
property,  and  to  be  repaid  by  the  parties,  who  became  entitled 
to  the  estates  on  the  death  of  the  infant. 

The  report  farther  stated  the  testator's  interest  under  a 
renewed  lease,  dated  the  SOth  of  October,  1781,  from  the  College 
of  All  Souls,  Oxford,  in  a  moiety  of  certain  premises  for  twenty 

t  Stat  38  Geo.  ILI.  c  60;  stat.  39  Geo.  III.  c.  72,  consolidnted  and 
Geo.  III.  chaptere  6,  21,  40,  43, 108;  amended  by  stat.  42  Geo.  III.  c.  IIG. 
0tat.  39  &  40  Geo.  III.  c.  30;  stat.41 
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Wabb  years ;  which  lease  was  renewed  to  Bichard  Gurteis,  originally 
PoLHiLL.  the  joint  lessee  with  the  testator,  and  to  Maitland  and  Way, 
upon  the  22nd  of  November,  1788,  and  again  to  the  same  parties 
upon  the  19th  of  December,  1795,  for  twenty  years.  The  Master 
also  stated  a  lease,  dated  the  28th  of  February,  1782,  to  the 
testator  for  ninety-nine  years,  if  the  lessor  should  so  long  live. 
That  lease  determined  since  the  death  of  the  infant  by  the  death 
of  the  lessor.  The  testator  also  died  possessed  of  other  leasehold 
premises;  which  after  his  death  were  sold  by  the  defendants 
Maitland  and  Way ;  and  part  of  the  money  produced  by  the  sale 
was  paid  to  the  executor,  to  be  applied  in  payment  of  debts,  &c., 
and  the  residue  invested  in  the  funds  in  the  names  of  Maitland 
and  Way  upon  the  trusts  of  the  will.  The  renewed  leases  from 
the  College  of  All  Souls  were  not  obtained  by  Maitland  and  Way 
at  the  request  of  any  person.  The  fines  were  paid  out  of  money, 
belonging  to  the  infant  Nathaniel  Polhill.  After  the  death  of 
the  infant  another  renewal  took  place  by  indenture,  dated  the 
28rd  of  October,  1802,  as  to  the  testator's  moiety  to  Maitland 
and  Way;  describing  them  to  be  trustees  for  John  Polhill; 
which  renewal  was  obtained  at  the  request  of  John  Polhill,  and 
at  his  expense. 

The  cause  coming  on  for  farther  directions,  two  questions 

[  ^2G2  ]  were  made  upon  the  plaintiff's  claims ;  first,  *as  to  the  leasehold 
property  :  2ndly,  as  to  the  stock  transferred  for  redeeming  the 
land-tax.  The  answers  insisted,  that  upon  the  provisions  of  the 
will  the  intention  of  the  testator  was,  that  all  his  property,  not 
real  estate,  should,  after  payment  of  his  debts,  &c.,  be  converted 
into  real  estate,  and  limited  in  strict  settlement ;  and  the  trustees 
ought  to  have  sold  all  the  leasehold  estate  accordingly ;  that  the 
intention  was  to  provide  for  the  issue  male ;  and,  that  the  lease- 
hold estate,  while  unsold,  should  go  with  the  freehold  as  far  as 
the  rules  of  law  and  equity  would  permit;  and  not  vest  in  a 
tenant  in  tail,  so  as  to  be  transmissible,  unless  such  tenant  in 
tail  attained  the  age  of  twenty-one. 

Mr.   RomiUy^   Mr.   Leach,   and    Mr.    Chamhers,    for    the 
plaintiffs : 

The  defendants  will  contend,  that  the  leasehold  estate  did  not 
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Test  in  the  first  tenant  in  tail  absolutely,  until  he  should  have  Ware 
attained  the  age  of  twenty-one.  In  this  will  there  is  no  expres-  polhill. 
sion  of  an  intention,  that  these  two  sorts  of  property  should  be 
continued  together,  as  far  as  the  law  will  permit :  nothing  to 
shew,  the  testator  did  not  mean  the  estate  tail  to  have  its  legal 
effect.  The  point  can  only  be  put  upon  the  power  of  the  trustees 
to  sell  the  leasehold  estate,  and  invest  the  money  in  freehold 
estate.  By  executing  that  power  they  might  have  prevented  the 
estate  vesting:  but,  as  they  have  not  exercised  it,  the  estate 
vested  absolutely.  There  is  no  necessary  implication  from  that 
power ;  and  the  effect  of  the  limitation  is,  to  give  from  time  to 
time  the  same  measure  of  interest  in  the  leasehold  estate  as  in 
the  freehold. 

2ndly,  As  to  the  redemption  of  the  land-tax,  these  persons 
were  in  the  situation  of  total  strangers  to  the  ^estate  taking  upon  [  ^^^  ] 
themselves  without  authority  to  act  as  guardians  and  trustees  for 
the  infant.  The  Acts  for  the  redemption  of  the  land-tax  enable 
persons,  having  themselves  the  interest  in  the  estate,  to  declare 
their  option  at  the  time  they  enter  into  the  contract.!  If  these 
persons  had  been  guardians,  they  might  have  entered  into  the 
contracts :  but  their  duty  would  have  required  them  to  reserve 
an  option ;  contracting  for  the  infant  tenant  in  tail ;  as  he  might 
die  before  he  could  acquire  the  absolute  interest.  Though  the 
87th  section  t  speaks  of  persons  not  entitled  to  any  estate  of 
inheritance,  yet  from  the  other  clauses  it  appears,  the  estate  of  a 
tenant  in  tail  was  not  expressly  provided  for.  The  circumstance, 
that  there  might  be  an  estate  of  inheritance,  not  a  fee-simple, 
was  not  adverted  to.  A  court  of  equity  would  upon  the  ground 
of  mistake  say,  the  remainder-man  should  take  no  benefit  by  it ; 
will  consider  that  as  done,  which  ought  to  have  been  done,  by 
persons  acting  on  the  part  of  an  infant ;  and  will  therefore  con- 
sider this  case,  as  if  an  option  had  been  declared:  and  the 
infant  was  therefore  entitled  to  a  rent-charge  upon  the  estate ; 
and,  if  not,  that  he  was  entitled  to  be  repaid  by  those  per- 
sons, who  took  upon  themselves  to  act  as  trustees,  the  property 
misapplied  by  them  in  redeeming  for  the  benefit  of  other 
persons,  not  for  the  infant. 

t  Stat  38  Geo.  m.  c.  60,  r.  17.  X  Stat  38  Geo.  m.  c.  60,  s.  37. 
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Wark  Mr.  Alexander  and  Mr.  Kenrick,  for  the  defendants,  the 

PoLHiLL.     trustees : 

The  suggestion  is,  that  these  trustees  acted  innocently,  and  by 
mistake.    But  clearly  in  some  way  this  is  a  charge  upon  the 

[  •261  ]  estate ;  and  the  Court  will  protect  the  trustees  ♦by  charging  the 
estate  in  the  hands  of  the  remainder-man.  The  contract  was 
made  with  the  trustees.  They  were  not  seised  of  or  entitled  to 
any  estate  of  inheritance.  They  are  therefore  expressly  within 
the  terms  of  the  37th  clause  of  the  Act,t  and  also  within  the 
equity  and  meaning,  and  therefore  entitled  to  the  benefit  of  it. 
In  the  subsequent  Act^  the  same  relief  is  given  to  the  purchasers 
under  a  different  description ;  that  of  persons,  seised  of  an  estate 
in  remainder ;  which  they  had,  though  only  as  trustees  to 
support  contingent  remainders.  If  the  trustees  had^no  interest, 
it  was  not  competent  to  the  commissioners  to  contract ;  for 
under  these  Acts  when  the  contracts  were  made,  the  time  of 
preference  had  not  expired.  In  the  ordinary  case  of  the  appli- 
cation of  an  infant's  personal  estate  to  the  benefit  of  his  real 
estate  the  Court  will  make  a  charge  upon  equitable  principles. 
Though  a  charge  paid  off  by  tenant  in  tail  is  evidence  of  his 
intention  to  discharge  the  estate,  there  can  be  no  doubt,  if  he 
was  an  infant,  this  Court  would  keep  that  charge  alive  for  his 
benefit.  Another  ground  against  this  claim  is,  that  there  is  no 
equity  for  the  representative.  The  objection,  that  this  is  the 
case  of  a  remainder-man,  was  considered  in  TtMit  v.  TuUit,^  and 
Ex  parte  Bromfield.\\  In  the  latter  Lord  Thurlow  stated  a  case 
exactly  applicable  to  this  :ir  '^  Where  timber  had  been  cut  down 
by  a  stranger  tortiously ;  and  it  was  insisted,  that  by  equity  it 
ought  to  be  restored  to  the  estate ;  and  it  was  refused ;  because 
there  was  no  abuse  of  confidence;  but  it  was  the  tort  of  a 
stranger ;  and,  being  so,  it  was  held,  that  there  was  no  equity 
upon  the  subject ;  and  I  think,  the  law  now  is,  that,  if  timber  was 

L  '265  ]  cut  down  *so,  it  would  be  like  the  case  of  Windfalls ;  and  ought 
not  to  be  restored  by  equity." 

t  Stat.  38  Geo.  HI.  c.  60.  endm  y.  Lord  Campion,  2  R.  £•  131 

t  Stat.  39  Geo.  III.  c.  6,  s.  24.  (2  Ves.  J.  69). 
§  Amb.  370.  T  2  B.  B.  129  (1  Ves.  J.  462). 

II  2  B.  B.  126  (1  Ves.  J.  453) ;  Ox- 
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That  applies,  if  the  trastees  are  to  be  considered  as  strangers ;       Wabk 
and  if  they  had  any  interest,  the  charge  ought  to  subsist  and  be     polhill. 
continued. 

The  Attorney-Oeneral,  Mr.  Richards,  Mr.  FonUanque,  and 
Mr.  Wetherell,  for  the  defendant,  John  Polhill  : 

Under  these  circumstances  it  is  quite  impossible  to  restore  the 
land-tax,  that  has  been  redeemed ;  to  consider  it  as  at  present 
subsisting,  and  impose  it  in  its  original  shape  as  a  charge  upon 
the  estate,  for  the  benefit  of  these  plaintiffs.  ♦  ♦  ♦  Lately  it  [  267 1 
has  not  been  unusual  for  the  Court,  directing  a  conversion  of  an 
infant's  personal  property,  to  keep  up  the  charge ;  in  case  the 
infant  should  afterwards  think  proper  to  have  it  in  that  shape. 
This  is  not  a  necessary  equity :  but  it  has  been  done,  where  the 
attention  of  the  Court  has  been  called  to  it :  but  if  not  desired, 
the  Court  looks  no  farther  than  the  infant ;  nor  to  the  repre- 
sentative. 

♦     *    By  the  effect  of  the  power  to  sell  the  infant  could  not       [  270  ] 
have  the  absolute  property  before  the  age  of  twenty-one.     Such 
a  power  has  not  occurred  in  any  of  the  other  cases ;  in  all  of 
which  the  property  must  clearly  have  remained  personal  estate. 

Mr.  Romillyj  in  reply : 

Upon  the  Act  of  Parliament,  the  legislature  did  not  intend  to 
give  guardians  any  authority  to  convert  personal  estate  into  real ; 
or  enable  them  to  improve  the  real  estate  by  redeeming  the  land 
tax.  They  are  enabled  only  to  apply  real  estate  to  that  object 
by  sale,  mortgage,  or  granting  rent-charges :  the  particular  mode 
pointed  out  by  the  20th  section  of  the  first  Act.  The  effect  is, 
that  what  was  real  estate  before  still  continues  so.  That  is 
analogous  to  the  present  course  of  this  Court ;  which  has  now 
established,  whatever  it  may  have  *been  formerly,  is  not  to  [  *27i  ] 
authorize  the  conversion  of  personal  property  into  real :  but, 
where  it  is  for  the  benefit  of  an  infant,  that  any  purchase  should 
be  made  of  real  estate,  the  Court  uses  anxious  care  to  preserve  it 
for  the  personal  representative,  if  the  infant  should  die  under 
age.    ♦    *     ♦ 
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Waeb  The  intention  was  only,  that  the  trastees  should  have  this 

roLHiLL.     power,  [to  sell]  as  long  as  any  trust  remained :  that  is,  until  some 

[  274  ]  person  acquired  an  estate  tail  in  possession.  At  that  moment 
there  was  an  end  of  all  the  trust,  and  consequently  of  the  power. 
The  will  does  not  contain  an  expression,  shewing,  the  testator 
contemplated  the  difference  between  a  tenant  in  tail  under  the 
age  of  twenty-one,  and  above  that  age.  The  effect  of  the  defen- 
dant's construction  is  only  to  defer  the  separation  of  the  estates 
a  little  longer :  admitting,  that,  if  the  infant  had  lived  two  months 
longer  it  must  have  taken  place. 

[He    cited   AahbvHon  v.  Aahburton,^  Ex  paHe  BromJield,t 
Shrewsbury  v.  Shrewsbury^  and  other  cases.] 

The  Lord  Ghancbllor  : 

As  to  the  first  point,  this  case  is  very  material  in  many 
respects.  The  facts  require  it  to  be  considered  with  reference  to 
what  ought  to  be  the  decision,  if  these  persons  had  been  either 
guardians  or  trustees,  or  falling  under  the  larger  description  of 
the  Act,  in  terms,  the  meaning  of  which  is  not  very  clear, 
persons  having  authority  to  act  for  infants ;  and  also  with  refer- 
L  •^TS  ]  ence  to  the  *fact,  that  they  have  kindly  and  honestly,  (which  is 
the  fact)  interposed  without  any  authority  whatsoever.  The 
property  was  devised  in  such  a  way,  that  the  person  deceased  as 
to  these  estates  was  tenant  in  tail ;  having  therefore  in  a  sense 
an  estate  of  inheritance,  but  yet  more  limited  than  a  fee-simple 
estate,  and  held  during  the  infancy:  being  an  interest,  with 
regard  to  which  this  Court  deals  very  differently,  when  consider- 
ing questions  between  the  personal  representative  of  such  tenant 
in  tail  and  the  remainder-man,  from  what  it  would,  if  the  tenant 
in  tail  had  been  adult ;  with  regard  to  whom  the  Court  supposes, 
not  very  accurately,  that  such  tenant  in  tail  has  in  all  cases  an 
immediate  power  of  acquiring  the  fee.  In  Lord  Shrewsbury's  caseji 
being  tenant  in  tail  under  an  Act  of  Parliament,  and  not  having 
that  power,  he  was  considered  as  tenant  for  life.    This  infant 

t  5  B.  B.  201  (6  Yes.  6).  ||  The  CourUesB  of  Shrewsbury  v. 

J  2  E.  B.  126  (1  Vee.  J.  453).  The  Earl  of  Shrewsbury,  2  E.  B.  101 

§  2  B.  B.  101  (1  Vee.  J.  227).         (1  Vee.  J.  227). 
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was  likewise  entitled  by  accumulation  to  a  great  deal  of  personal  Wabx 
property.  These  persons  thought  it  beneficial  for  the  infant  and  polhill. 
all  in  remainder  to  redeem  the  land-tax.  Contracts  were  entered 
into  for  that  purpose,  and  a  considerable  part  of  the  personal 
estate  of  the  infant  was  applied  in  his  life  and  since  his  death. 
It  is  insisted,  that  this  transaction  was  effectual  to  exonerate  the 
estate  from  the  land-tax ;  and  that  those  claiming  in  remainder 
are  entitled  to  hold  it  without  contributing  in  any  manner  to  the 
payment  or  reimbursement  of  the  money,  which  has  gained  for 
the  estate  the  benefit  of  the  redemption ;  leaving  to  the  repre- 
sentatives of  the  infant  and  the  persons  who  acted,  to  settle 
between  themselves  that  question,  what  is  to  be  done ;  whether 
the  personal  representative  is  to  be  considered  as  having  made  a 
present  of  this  money  to  those  in  remainder ;  or  has  a  right  to 
charge,  not  those  having  the  estate,  but  the  trustees,  with  the 
money  so  misapplied  ? 

This  is  contended  to  be  a  dealing  under  the  Act  of  Parliament  C  ^^^  1 
on  behalf  of  a  person  having  an  estate  of  inheritance,  and  effec- 
tual therefore  as  a  purchase  of  the  land-tax ;  not  as  between 
persons  having  a  preferable  right  to  buy,  and  those  taking  in 
succession  by  way  of  remainder  the  possession  of  the  estate ;  but 
as  one  of  those  cases  of  purchase  on  behalf  of  the  owner  of  the 
inheritance;  in  which,  no  option  having  been  declared,  the 
estate  ought  to  be  considered  as  disburdened  for  ever  from  this 
charge ;  and  the  person  whose  money  was  applied,  as  having  no 
demand  upon  those,  who  take  the  estate  in  succession ;  and  that 
these  persons,  if  to  be  looked  at  as  having  powers  as  guardians, 
had  a  right  to  do  this;  and  the  Court  is  to  consider  this 
property  as  properly  dealt  with,  though  not  for  the  interest  of 
the  party  himself,  but  by  accident  for  that  of  others.  If  this 
had  been  the  case  of  actual  guardians,  the  Court  must  find  upon 
the  principles,  on  which  it  acts,  the  means  of  saying  as  against 
those,  who  took  the  benefit  of  this  Act,  that  they  were  bound  in 
equity  to  make  good  to  the  infant  the  situation,  in  which  he 
would  have  stood  as  to  his  personal  ebtate,  if  the  guardians  had 
done  what  they  ought,  when  the  personal  estate  was  applied ; 
and  I  suppose  for  the  present,  the  guardians  would  have  had  a 
right  to  make  the  option.    Some  difficulty  arises  upon  the 


154  1805.    CH.    11  VESEY,  276—277.  [b.b. 

wakk  words  "  estate  of  inheritance  "  in  the  last  claosef  that  has  been 
PoLHiLL.  relied  on ;  whether  they  do  not  mean  the  fee-simple,  which  is 
mentioned  in  the  18th  clause;  for  in  many  other  clauses  a 
tenant  in  tail  is  considered  as  having  a  particular  estate  and 
interest;  having  therefore  preferable  rights  secured  by  other 
clauses.  In  construing  this  section  (37th)  it  seems  to  me, 
you  must  construe  the  words  ''  estate  of  inheritance "  with 
reference  to  the  nature  of  the  provisions  of  this  clause;  and 
[  *277  ]  that  must  *refer  you  to  the  18th  clause,  providing  all  these 
preferences  with  regard  to  persons  not  having  a  fee-simple; 
and  therefore  they  meant  by  the  words  ''estate  of  inherit- 
ance "  in  the  87th  clause,  what  they  meant  by  the  words  of 
the  former  clause  "  having  an  absolute  estate  or  interest  in 
fee-simple." 

Then,  if  a  tenant  in  tail  adult  can  be  within  the  87th  clause, 
if  he  made  an  option,  and  died  afterwards  without  a  recovery,  he 
would  have  an  annuity  equal  to  the  land-tax,  but  redeemable  by 
the  persons  succeeding  to  the  possession.  If  he  made  no  option, 
then,  if  he  died  before  a  recovery,  the  personal  representative 
might  be  contended  to  have  a  right  to  charge  the  estate  with  the 
amount  of  the  stock  laid  out,  with  an  interest  not  exceeding  the 
land-tax.  But  it  is  clear,  if  an  application  was  made  to  this 
Court,  representing,  that  there  was  an  infant  tenant  in  tail ;  that 
it  was  inconvenient  to  sell  part  of  the  estate  under  the  Act,  and 
that  he  had  in  this  Court  a  sum  of  money,  part  of  the  general 
personal  estate,  the  Court  never  would  have  authorized  the 
guardian  to  contract  for  the  land-tax,  without  directing  him  to 
make  such  an  option  as  should  preserve  for  the  personal  repre- 
sentative of  the  tenant  in  tail,  if  he  died  an  infant,  the  benefit  of 
that  money,  so  applied ;  and  the  Court  itself  would  have  been  so 
strongly  bound  by  its  rules  as  to  not  altering  the  nature  of  the 
property  of  the  infant,  that  it  would  not  have  permitted  the 
purchase,  if  that  could  not  be  arranged. 

The  principle  as  to  infant  tenants  in  tail  is  very  strongly 
marked  by  the  cases  of  mergA* ;  and  those  cases  are  extremely 
well  accounted  for  by  the  principle,  upon  which  the  Court  main- 
tains its  doctrine  as  to  tenants  in  tail  adult ;  viz.  if  a  tenant  in 

t  Stat.  38  Geo.  HI.  o.  60,  8.  37. 
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tail  adult,  pays  off  a  mortgage,  or  becomes  entitled  to  a  charge,  Wjuub 
as  he  might  acquire  *(as  the  Court  is  in  the  habit  of  saying,  polbill. 
somewhat  inaccurately)  the  absolute  ownership,  a  presumption  [  •27B  ] 
arises,  that  his  intention  was  not  to  keep  alive  the  charge.  But 
if  that  is  the  principle,  though  he  happens  to  die  without  having 
suffered  a  recovery,  the  principle  does  not  apply  during  infancy. 
The  C!ourt  is  in  the  constant  habit  of  saying,  a  due  administra- 
tion requires  them  not  to  change  the  nature  of  the  property  as 
between  the  representatives.  I  have  uniformly  made  it  a  rule, 
since  I  have  sat  here,  where  property  of  one  nature  has  been 
applied  for  the  benefit  of  an  infant  to  property  of  another  nature, 
to  have  an  express  provision,  that  if  he  shall  not  attain  the  age, 
at  which  he  will  have  a  disposeable  power,  the  representative 
shall  not  be  prejudiced  in  any  degree  by  the  act  done  by  the 
Court  in  contemplation  of  the  infant's  benefit,  in  all  the  circum- 
stances surprise  or  accident  can  throw  round  it.  It  is  said,  this 
is  the  effect  of  the  Court's  declaration ;  but  if  the  Court  forgets 
to  make  that  declaration,  the  same  rule  does  not  obtain ;  and 
the  Court  has  disposed  of  the  property  by  an  imperfect  judgment 
in  another  manner,  and  subject  to  different  equities.  That  is 
not  correct ;  for  the  declaration  is  made,  because  that  is  the  law 
applicable  to  the  case  of  the  infant ;  and  it  is  of  course  to  reform 
the  order.  It  does  not  create  the  right ;  but  is  a  declaration  of 
a  pre-existing  right  so  to  have  the  property  secured.  Then  the 
Court  in  that  determines  no  more  than  that  the  guardian  or 
trustee  ought  to  do  so ;  and  determines  therefore,  that,  if  they  do 
not  do  so,  they  act  unduly  by  the  infant.  The  question  then  is, 
whether,  where  the  infant,  who  can  make  no  option  himself,  has 
a  person  acting  for  him,  who  ought  to  make  that  option,  that 
will  preserve  the  estate  with  such  quality,  as  it  had  before,  it  is 
possible  to  doubt,  a  third  person  shall  not  be  at  hberty  to  say, 
he  wlQ  take  the  ^benefit  of  the  misapplication,  but,  taking  that  [  *279  ] 
benefit,  he  will  not  permit  the  infant  to  have  that  set  right ;  or, 
in  other  words,  who  insists  upon  binding  the  guardian  or  trustee 
to  such  a  transaction  for  his  benefit,  as  he  must  be  taken  to  know 
at  the  time  he  ought  not  to  enter  into  with  him.  Supposing 
them  to  have  been  actual  guardians,  it  is  impossible  to  maintain, 
that  those,  who  have  got  the  property  in  that  way,  can  hold  it 


156  1805.    CH.    11  YESET,  279—280.  [r.r. 

Wars       vdthout  permitting  an  incumbrance  in  some  shape,  to  do  justice 

PoLHiLL.     *o  t^®  infant. 

As  to  the  other  way  of  putting  it,  it  comes  to  the  same  thing ; 
for,  if  they  say,  the  land-tax  is  not  redeemed,  then  the  course  is 
different :  but  it  is  substantially  the  same ;  for  then,  if,  having 
the  estate,  they  mean  to  insist  upon  that  fact,  it  is  the  duty  of 
the  Court  for  the  benefit  of  the  personal  representative  to  direct 
some  course,  that  will  bring  back  to  the  assets  the  money  so 
applied,  for  the  sake,  not  only  of  the  representative,  but  of  the 
trustees  also.  The  consequence  is,  that  these  persons  would  hold 
the  estate  subject  to  the  land-tax ;  and  cannot  say,  the  effect  of  the 
mistake  is,  that  they  shall  keep  the  estate,  and  the  trustees  shall 
lose  the  money.  Therefore,  if  the  defendants  are  willing  to  take 
the  estate  upon  the  same  terms  as  they  could  have  had  it,  if 
these  persons  were  really  guardians,  upon  the  same  principle, 
for  the  benefit  of  the  infant,  he  must  either  be  entitled  to  the 
annuity,  subject  to  redemption  by  those,  who  take  afterwards,  as 
a  person,  upon  whose  behalf  the  guardian  ought  to  have  made 
an  option  ;  or,  if  not,  he  must  be  considered  as  having  a  right 
at  the  time  of  the  purchase  to  have  an  option  made  for  him ;  but 
none  was  made  in  fact ;  and  the  result  is,  if  he  cannot  have  the 
annuity,  he  would  be  entitled  to  have  a  charge  upon  the  estate 
[  *280  ]  to  the  amount  of  the  stock  applied,  with  *an  interest,  not  exceed- 
ing the  amount  of  the  land-tax. 

As  to  the  leaseholds,  I  own,  that  is  a  question,  that  seems  to 
have  some  degree  of  difficulty ;  for  I  think,  when  the  testator 
inserted  the  power  in  the  will,  he  meant  a  great  deal  more  than 
the  Court  can  in  construction  allow  that  he  did  mean ;  and  I 
doubt,  whether  I  am  authorized  to  say  upon  the  words  used,  he 
meant  either  that  at  all,  or  exactly  that,  as  part  of  the  whole, 
which  the  Attarney-Oenerdl  contends  for.  Until  the  case  of  The 
Duke  of  Newcastle  v.  The  Countess  of  Lincoln,^  I  took  it  with  a 
confident  opinion  to  be  difficult  to  obtain  such  a  decree  as  has 
been  made  in  that  cause ;  for,  when  a  testator  directs  his  lease- 
hold estate,  or  heir-looms,  or  personalty  of  any  description,  to  go 
with  the  freehold,  as  far  as  the  rules  of  law  and  equity  will 
permit,  it  seemed  very  difficult  to  say  upon  those  words,  that  it 

t  4  B.  B.  31  (3  Ves.  387). 
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was  not  the  intention  to  make  that  unalienable  by  the  effect  of  Wabb 
those  words,  as  long  as  he  could.  Yet  the  constant  course  of  polhill. 
decision,  I  admit,  has  been,  that  an  absolute  interest  would  vest 
in  the  first  taker  of  an  estate  tail.  That  case,  if  it  is  to  stand, 
establishes  this  sort  of  distinction ;  which  has  foundation  in  the 
principle  of  those  cases,  jalluded  to  by  Mr.  Romiliy,  that,  where 
tenant  for  life  under  legal  limitations,  with  contingent  re- 
mainders, by  destroying  his  life-estate  may  destroy  all  after- 
wards, and  take  the  estate  to  himself,  there  is  no  doubt  in  both 
cases  the  testator  meant  the  same  thing :  but  he  has  not  adopted 
the  same  mode  of  doing  it ;  and,  where  any  thing  is  left  to  the 
Court  to  do,  the  Court  have  said,  they  will  do  more  than  the 
testator  has  directed.  Whether  that  distinction  will  sustain  that 
case,  I  do  not  *know.  But  that  case  does  not  apply  to  this ;  [  *^^^  1 
unless  you  can  infer  from  the  power  given  here,  that  all  this 
was  meant ;  that,  whether  the  trustee  did  exercise  the  power,  or 
not,  whether  any  tenant  for  life,  adult,  ever  gave  his  consent  to 
the  exercise  of  the  power,  or  withheld  it,  the  person,  who  should 
take  under  the  first  words  the  absolute  interest,  as  the  infant 
would,  should  have  cut  that  down ;  the  intention  being,  that,  if 
this  son  should  die  under  twenty-one,  it  should  go  over  in  all 
circumstances.  It  is  very  difficult  to  say,  the  words  are  so 
precise,  so  clearly  indicative  of  the  intention,  as  to  authorize 
the  Court  to  say,  that  is  the  effect.     I  do  not  apprehend, 

« 

that,  if  the  Court  was  to  execute  this  as  an  executory  trust, 
that  is  the  disposition  it  would  have  made ;  or,  that  from  the 
bequest  over  you  can  collect,  that  you  ought  to  make  that 
disposition. 

My  inclination  is,  that  there  are  not  words  enough  to  restrain 
the  effect  of  the  former  words :  but  still  if  the  defendant  will  take 
a  case,  I  will  give  it. 

Upon  the  first  point,  the  infant  must  either  have  an  annuity, 
as  if  the  option  was  made,  redeemable  by  the  subsequent  takers, 
or  a  charge  with  an  interest,  not  exceeding  the  land-tax.  Which 
is  most  beneficial  I  do  not  know.  If  you  are  content  to  consider 
them  as  the  guardians,  and  him  as  the  purchaser  of  the  land- 
tax,  I  rather  think,  the  decision  ought  to  be  upon  the  principle, 
that  the  guardians  ought  to  have  made  the  option. 
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Wabb       Thb  Lord  Chakcellor: 

PoLHiLL.        As  to  the  principal  demand,  these  persons  were  not  guardians, 
July  18.      trustees,  nor  do  they  appear  to  have  been  persons  within  the  Act 
having  authority  to  deal,  as  they  have  dealt.    Consequently,  in 
[  *282  ]       strictness  this  is  not  a  ^transaction  under  the  Act.     The  equity 
therefore  must  be  of  this  sort.    I  still  think  upon  the  whole  of 
the  Act,  the  tenant  in  tail  is  a  tenant,  not  having  an  estate  of 
inheritance  within  the  thirty-seventh  clause.    Therefore,  if  these 
persons  were  actually  guardians,  they  might  have  dealt,  if  not 
with  the  infant's  personal  estate,  by  means  of  his  real  estate,  for 
the  purchase  of  the  land-tax ;  and  in  that  case  they  might  have 
made  an  option.    If  they  had  made  the  option,  the  consequence 
is,  he  would  have  been  entitled  to  an  annuity  as  against  the  re- 
mainder-men, redeemable  in  the  manner  directed  by  the  Act :  if 
no  option  was  made,  he  would  have  had  a  charge  to  the  extent 
and  amount  ascertained  by  the  thirty-seventh   clause.     The 
question  then  is,  whether,  as  the  estate  has  got  the  benefit  of 
the  transaction,  precisely  as  it  would,  if  they  had  been  the 
guardians  and  trustees,  and  acted  as  such  under  the  authority  of 
the  Act,  there  is  not  an  equity  to  have  the  estate,  as  nearly  as 
may  be,  chargeable,  as  it  would  have  been  charged  in  that  case 
under  the  Act.    My  conclusion  is  this :  I  fear,  he  cannot  have 
the  land-tax:  i.e,  an  annuity,  secured  as  the  Act  does  secure 
it ;  for  it  is  not  within  the  Act.    The  thirty-seventh  clause  does 
not  apply  to  the  case.    The  contract  has  been  made  by  the 
commissioners,  not  with  guardians,  trustees,  or  any  persons,  who 
could   act  for  the  infant,   but  with  persons  not  having  any 
character,  enabling  them  to  deal  for  him.     The  consequence  is, 
that  he  should  be  declared  entitled  to  an  annuity,  such  as  he 
would  have,  if  he  had  an  option,  secured  by  grant  of  the  tenant 
for  life,  and  by  holding  and  enjoying  against  the  tenant  in  tail, 
until  of  age ;  then  requiring  him  to  make  a  grant :  but  in  both 
cases  the  grant  to  be  redeemable,  as  it  would  have  been  under 
the  Act,  if  the  transaction  had  been  strictly  under  the  Act. 
Being  out  of  the  Act,  the  relief  must  be  by  an  equity,  to  charge 
the  estate,  not  by  virtue  of  the  Act,  but  by  a  decree,  to  secure 
[  *283  ]       payment  of  precisely  the  same  consideration,  *as  they  would 
have  paid,  if  it  had  been  within  the  Act.    I  must  do  it  as  near  as 
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I  can.  It  is  like  the  case  I  mentioned  upon  the  argument :  an 
estate,  charged  mth  debts :  the  first  taker  an  infant ;  and  out  of 
his  estate  all  the  debts  paid ;  improvidently  in  this  respect,  that 
the  creditors  had  cancelled  all  their  securities :  I  must  by  an 
equity  have  given  that  infant's  estate  a  charge  against  the  real 
estate,  as  nearly  as  I  could,  if  he  had  taken  an  assignment  of  all 
those  securities  I  now  suppose  to  have  been  cancelled. 

The  Lobd  Chancellor: 

Upon  further  consideration  as  to  the  leasehold  estate,  I  think, 
that  power  of  sale  is  void ;  for  it  may  travel  through  minorities 
for  two  centuries ;  and,  if  it  is  bad  to  the  extent,  in  which  it  is 
given,  you  cannot  model  it  to  make  it  good.  I  think,  the 
soundest  ground  is,  that  the  power  is  bad.t 


Wabb 
t, 

POLHILL. 


JiUy  20. 


DOLDEE  V.  LORD  HUNTINGFIELD. 
ST.  DIDIER  V.  LORD  HUNTINGFIELD. 

(11  Veeey,  283—295.) 

Whether  a  foreign  State,  not  acknowledged  by  this  country,  can 
Tt^MtifftiTi  a  suit  here,  yiz.  the  Gh)yemment  of  Switzerland,  in  con- 
sequence of  the  revelation,  soing  for  stock,  vested  in  trustees  by  the 
former  Government,  quasre. 

Stock  in  this  country  in  trost,  for  the  colony  of  Maryland  before  the 
American  revolution,  not  affected  by  a  transfer  during  the  war. 

Thb  bill  in  the  first  of  these  causes  stated,  that  previously  to 
1798  the  magistrates  and  persons,  in  whom  the  powers  of 
government  of  the  several  Swiss  ^cantons  were  respectively  vested, 
remitted  large  sums  to  their  agents  in  this  country,  for  the 
purpose  of  being  invested  in  the  public  funds ;  and  that  large 
sums  were  so  remitted  by  the  governments  of  the  cantons  of 
Berne  and  Zurich,  and  the  town  of  Neufchatel ;  which  were  part 
of  the  public  moneys  of  the  said  cantons  and  town  respectively  ; 
which  sums  were  invested  accordingly  for  the  public  use  of  such 
cantons. 

The  bill  then  stated  the  several  funds,  in  1798  standing  in  the 
books  of  the  Bank  of  England  and  the  South  8ea  Company,  in 

t  See  note,  ante,  p.  144. 


1805. 
^'ov,  20. 

Eldon,  L.C. 

[283] 
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DoLDEB  the  names  of  the  Advoyer  the  Less  and  Grand  Council  of  the 
LoBD  HuKT-  city  and  canton  of  Berne,  the  Burgomaster  the  Less  and  Grand 
^iNOFiKLD.  ComicU  of  the  canton  or  state  of  Zurich,  and  the  town  and 
citizens  of  Neofchatel ;  that  prior  to  1798  the  said  cantons  of 
Switzerland  were  separate  and  independent  states,  connected  by 
a  certain  league ;  and  in  that  year  the  several  cantons  became 
united  and  consolidated  into  one  independent  State  or  Common- 
wealth, which  assumed  the  name  of  the  Helvetic  Bepublic ;  and 
have  ever  since  remained  so  united ;  and  from  that  time  the  said 
several  states  or  cantons  ceased  to  exist;  and  there  were  no 
persons,  answering  the  description  of  the  former  respective 
governments. 

The  bill  farther  stated,  that  by  a  law  of  the  Helvetic  Bepublic, 
passed  on  the  12th  of  March,  1799,  it  was  declared,  that  the 
property,  acquired  by  the  then  late  governments  of  the  said 
cantons,  as  representing  the  sovereignty,  was  national  property ; 
that  part  of  the  said  funds,  (specifying  them),  has  been  assigned 
by  the  Helvetic  Bepublic  to  Antoine  St.  Didier,  of  the  city  of 
Paris,  merchant.  The  bill  then  stated,  the  title  of  the  plaintiffs, 
as  the  Landamman    and    two    Stadthalters  of    the    Helvetic 

[  •285  ]  *Eepublic ;  in  whom  by  the  constitution  of  the  Bepublic  the 
executive  power  is  vested;  and  prayed,  that  the  defendants, 
the  Bank  of  England  and  the  South  Sea  Company,  may  be 
decreed  to  transfer  to  the  plaintiffs,  and  to  pay  the  dividends 
accrued ;  and  that  the  other  defendants,  the  agents,  may  be 
decreed  to  pay  the  dividends,  received  by  them. 

The  agents  by  their  answer,  admitting  the  remittances,  and  in- 
vestment of  the  money  in  the  funds,  &c.,  and  that  prior  to  1798 
the  cantons  of  Switzerland  were  separate  and  independent  states, 
connected  by  a  league,  stated  that  in  1798  a  revolution  took 
place  in  Switzerland  ;  and  that  the  said  several  states  and  can- 
tons, and  among  others  the  cantons  of  Berne  and  Zurich,  ceased 
to  exist,  or  to  be  separate  and  independent  states ;  and  that 
there  was  not  from  the  time  of  such  revolution  any  person,  in 
whom  the  government  of  Berne  and  Zurich  was  vested,  or 
answering  the  description  of  "Advoyer  the  Less  and  Grand 
Council  of  the  city  and  canton  of  Berne,  the  Burgomaster  the 
Less  and  Grand  Council  of  the  canton  or  state  of  Zurich,  and 
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the  Town  and  Citizens  of  Neufchatel ;  "  and  that  they  are  in-      Dolocb 
formed  and  believe,  another   revolution    has    taken  place  in  lobd  Hvst 
Switzerland ;  and  the  powers  of  government  are  now  vested  in     ^^<*'i^^^* 
different  persons  from  those,  in  whom  they  were  vested  at  the 
times,  when  the  transactions  in  the  bill  mentioned  are  repre- 
sented to  have  taken  place.    They  submitted,  that  the  plaintiffs 
upon  their  own  shewing  .by  their  bill  have  no  title  to  the  relief 
prayed,  or  to  any  account  of  the  dividends,  from  the  defendants; 
and  that  the  Attorney-General  ought  to  be  a  party. 

A  similar  bill  was  in  January,  1803,  filed  by  St.  Didier, 
described  as  residing  at  Paris,  claiming  under  the  assignment ; 
and  a  similar  answer  was  put  in.    The  ^Master  having  reported      [  ^^^^  1 
the  answer  insuf&cient  in  each  cause,  exceptions  were  taken  to 
the  report.    *    ♦    * 

Mr.  RicJiardSf  Mr.  Ilollist,  and  Mr.  Winthrop  argued  in 
support  of  the  exceptions,  upon  the  question,  whether  the  defen* 
dants,  having  put  in  an  answer,  were  bound  to  answer  through- 
out. 

[The  question  of  pleading  then  raised  is  not  material  to  the 
point  here  reported.] 

They  also  insisted,  that  the  bill  states  no  title  in  the  plaintiffs ; 
neither,  that  the  new  government  is  recognized  by  the  govern- 
ment of  this  country :  nor,  that  it  is  the  legitimate  government : 
that,  though  every  state  may  by  consent  of  the  sovereign  and 
inhabitants  change  the  form  of  the  government,  nothing  like 
force,  conquest,  or  subjugation,  can  give  a  title  in  a  court  of 
justice :  the  facts,  that  a  French  army  had  entered  Switzerland, 
and  gained  possession  of  the  country  by  force  after  much  blood- 
shed, were  so  notorious,  that  they  may  be  stated  in  a  court  of 
justice;  and  under  such  circumstances  it  could  not  be  repre- 
sented, that  the  union  took  place  with  the  free  will  and  consent 
of  the  Government  and  inhabitants ;  which  free  will  and  consent 
are  essential ;  and  the  law  of  the  Helvetic  Republic  was  merely 
declaratory;  and  could  not  give  the  right,  not  given  by  the 
union. 

B.B. — ^voL.  vm.  M 


162 


1805.    CH.     11  VESEY,  290—294. 


[b.r. 


DOLDEB 

Lord  Hunt- 
ingfield. 


[290] 


[  292] 


[  21)4  ] 


Mr.  RomiUy  and  Mr.  Bell,  for  the  plaintiffs :    *    ♦    * 

The  remaining  question,  whether  it  is  necessary,  that  the 
government  of  this  comitry  should  have  recognized  the  new 
government  of  Switzerland,  is  a  most  important  consideration, 
as  to  the  legal  doctrines  and  the  political  consequences  it  in- 
volves :  viz.  whether,  when  a  foreign  government  has  invested 
money  in  the  funds  of  this  country,  upon  the  faith  of  our  govern- 
ment, merely  on  account  of  some  constitutional  alteration,  how- 
ever inconsiderable,  in  the  form  of  the  government  of  that  coun- 
try, the  British  government  has  a  right  to  say,  the  money  so 
invested  belongs  to  them,  and  not  to  the  government  of  the 
country,  by  which  it  was  invested. 

Mr.  Ricliards,  in  reply : 

*  *  Such  a  body  as  this,  not  acknowledged  by  this  country, 
is  not  entitled  to  sue  in  the  municipal  courts  of  this  country. 
The  comparison  to  the  union  with  Scotland  does  not  hold.  This 
country,  with  its  government  by  the  King  and  Parliament,  still 
continued  the  same,  with  that  accession.  There  was  not  an  end 
or  dissolution  of  the  nation,  as  a  nation.  Upon  the  revolution 
in  1688  the  constitution  remained  precisely  the  same  ;  with  the 
change  only  of  the  King,  a  part  of  the  legislative  sovereignty  of 
the  country :  the  supreme  power  being  in  the  King  and  Parlia- 
ment. This  is  a  total  dissolution  of  the  country;  not  merely 
the  introduction  of  a  new  chief  magistrate  into  the  same  country, 
that  reposed  this  confidence  in  these  defendants. 

The  Lord  Ghancellob  [after  deciding  the  question  of  pleading 
in  favour  of  the  plaintiffs  continued]  : 

The  principle  upon  which  I  dispose  of  this  question  upon  the 
Master's  report,  is  not  connected  in  any  degree  with  the  merits 
of  this  cause.  The  question  of  merits  is  not  decided  by  the 
Maryland  cs,se,\  which  does  not  touch  such  a  case  as  this;  a 


+  I.e.,  Barclay  v.  Busaell  (3  Ves. 
424),  which  was  decided  by  Lord 
Loughborough  in  1797,  and  which 
tumod  upon  the  very  special  facts 
of  the  particular  case.  A  further 
account  of  that  case  is  given  in  the 


Republic  of  Peru  v.  Dreyfus  Brotheri 
(1888)  38  Ch.  D.  348,  357.  67  L.  J. 
Ch.  536,  58  L.  T.  433,  where  the 
decisiou  is  erroneously  attributed  to 
Lord  Eldon.  The  case  of  Barclay  y. 
liussdl  (as  appears  from  the  account 
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foreign  independent  state.  That  state  was  only  a  corporation  Doldbb 
under  the  great  seal,  dissolved  by  means,  which  a  court  of  lobd  Huxt- 
justice  was  obliged  to  consider  rebellious ;  and  then  the  transfer  i^^^'''^^'^- 
of  the  title  from  the  state  of  Maryland  to  any  other  state  was  a 
question,  a  court  of  justice  could  look  at,  as  a  question  of  law, 
only  in  one  way ;  and  the  principle  was,  that  the  Court  could 
not  admit,  that  the  title  passed  to  the  independent  states  of 
America  by  an  act,  which  we  were  obliged  to  call  '^  rebellion." 
What  national  justice  was  to  do,  after  national  policy  had 
arranged  the  relative  situation  of  the  countries,  was  to  be 
decided,  and  was  decided  elsewhere.  This  is  perfectly  diiSerent. 
No  civil  offence  has  been  committed  against  this  country  by  the 
dissolution  of  the  former  government,  or  the  arrangement 
of  the  present  government,  in  Switzerland.  The  question 
is  therefore  to  be  discussed  upon  great  principles  of  the 
law  of  nations ;  without  attending  to  the  situation  of  the  defen- 
dants,  as  subjects  of  this  country.  If  it  is  true,  that  the  plain- 
tiffs have  shewn,  that  they  have  no  title  whatever  to  the  relief, 
(for  that  is  the  proposition)  the  rules  of  the  Court  require  a 
demurrer ;  before  the  defendant  comes  here  to  ask  for  time  to 
plead,  answer,  or  demur,  not  demurring  alone.  The  proposition 
is  extraordinary,  that  a  person,  in  a  situation  in  which  he  must 
answer,  and  may,  and  is  sometimes  called  upon  to,  state  the  want 
of  parties,  can  say,  that,  as  the  suit  hereafter  cannot  be  effectual 
for  want  of  parties,  he  will  not  answer  at  present.  I  do  not 
understand  the  principle  of  that.  I  do  not  say,  whether  the 
Attomey-Greneral  is  a  necessary  party.    *    ♦     » 

As  to  the  question,  whether,  if  a  new  state  was  to  arise  in  [  29.'  ] 
Europe,  a  court  of  justice  is  to  take  notice  of  it ;  if  it  does  not 
appear  by  averment  on  the  record ;  or  upon  an  allegation,  accord- 
ing to  information  and  belief,  that  a  revolution  has  taken  place; 
1st,  those  last  words  are  too  loose :  2ndly,  it  is  not  easy  to 
decide,  what  a  revolution  means  in  a  court  of  justice ;  for,  when  a 
sovereign  and  a  whole  nation  give  their  individual  consent  to  the 
change,  that  is  in  a  sense  a  revolution.     There  is  another  sense 

here  giren),  is  of  no  general  applica-      case  was  accordingly  omitted  from 
tioD,  and   was   eventually   decided     the  Beyised  Beports. — 0.  A.  S. 
elsewhere,   and  the  report  of   that 
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of  that  word,  much  more  grievous.  But  I  do  not  know,  that  I 
can  give  a  legal  construction  to  such  a  word,  unless  a  sense  has 
been  put  upon  it  by  authority  in  this  country.  My  opinion  is, 
that  these  defendants  must  answer. 

There  is  no  difference  in  the  other  case,  except,  that  the  objec- 
tion ought  to  come  in  a  different  form ;  with  the  observation, 
that  it  is  too  much  for  me  to  suppose,  that  the  title,  made  by 
the  former  government,  would  meet  with  no  attention  from  the 
present  government. 


Juifj  22. 


Eluon,  L. 
[319] 


BRICE  V.  STOKES.t 

(11  Yeaey,  319-^28.) 

C  A  trustee  charged,  thongli  he  did  not  receiye  the  money,  where  hf¥ 

joined  in  the  receipt  and  permitted  his  oo-tmstee  to  keep  and  deal  with 
the  money  contrary  to  the  trust. 

Distinction  between  trosteee  and  executors,  in  favour  of  the  former, 
where  one,  who  has  not  received  the  money,  has  joined  in  the  receipt, 
approyed  by  Lord  Eldon. 

By  the  decree  in  this  cause  an  account  was  directed  of  the 
money  arising  by  sale  of  part  of  the  testator's  estates,  come  to  the 
hands  of  Henry  Mooring,  John  Fielder,  and  John  Sparrow,  the 
trustees,  or  their  executors,  &c. ;  and  an  inquiry,  in  what  manner 
the  purchase-money  was  paid  ;  the  receipt  signed  ;  and  in  what 
manner  and  by  whom  the  interest  was  paid  during  the  lives  of 
Mooring  and  Fielder;  and  in  whose  hands  the  principal  remained. 

The  Master's  report  stated  the  will  of  John  Taylor  ;  devisin^:^ 
and  bequeathing  to  his  executors.  Sparrow,  Mooring,  and 
Fielder,  their  heirs,  executors,  &c.  all  his  freehold  and  leasehold 
estates ;  upon  trust  to  pay  the  rents  and  profits  to  the  testator's 
niece  Elizabeth  Sparrow,  while  unmarried;  and  after  her 
marriage  upon  trust  for  her,  her  heirs,  executors,  &c. ;  an(l 
he  gave  full  power  to  his  said  trustees  and  executors,  and  the 
survivors,  &c.  to  sell  and  dispose  of  all  or  any  part  of  the  said 
estates ;  and  directed  the  monies  arising  from  such  sale  or  sales 
to  be  put  out  by  his  said  trustees  or  the  survivors,  &c.  upon 
government  or  real  security  ;  and  such  monies  and  the  interest 
and  proceeds  thereof  in  the  mean  time  to  be  applied  upon  the 

t  See  ante,  p.  138,  and|?o«^,  p.  170. 
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trusts,  before  directed  as  to  the  estates,  and  the  rents,  &c. ;  and       Bbice 
he  declared,  that  the  trustees  and  the  survivor,  &c.  should  have      stokf^s. 
full  power  and  authority  to  make  such  settlement  of  all  or  such 
of  the  estates  as  should  be  unsold,  and  the  money  produced  by 
the  sale,  as  the  said  trustees  should  judge  fit,  on  the  marriage  of 
Elizabeth  Sparrow ;  to  the  use  of  her  and  her  issue,  and  under 
such  restrictions  as  his  said  trustees,  or  the  survivors  of  them, 
should  think  *fit  and  proper ;   and  he  directed,  that  his  said      l  *^-^  ] 
trustees  and  executors  should  not  be  answerable  or  accountable 
for  any  loss,  which  might  happen,  of  all  or  any  part  of  his  real 
and  personal  estate,  so  as  such  loss  be  not  through  their  wilful 
neglect  or  default ;  and- that  one  of  them  should  not  be  answer- 
able for  the  others  or  other  of  them,  or  for  the  acts,  receipts, 
payments,  or  defaults  of  the  other  or  others  of  them,  but  each  of 
them  for  himself  and  for  his  own  acts,  receipts,  and  defaults  only. 

The  report  also  stated  the  marriage  of  Elizabeth  Sparrow 
with  Thomas  Brice,  the  plaintiff,  in  1783  ;  upon  which  occasion 
a  settlement  was  made  to  the  separate  use  of  Mrs.  Brice  for 
life ;  with  remainders  to  her  husband,  surviving  her,  for  his  life, 
and  to  the  issue.  She  died,  leaving  no  issue,  in  September,  1784. 
That  settlement  also  contained  a  i)ower,  similar  to  that  in  the 
will,  to  the  trustees  to  sell,  with  the  consent  of  Mrs.  Brice,  if 
living;  the  receipt  of  the  trustees  or  the  survivor  to  be  a 
discharge  to  the  purchaser  ;  and  forthwith  and  with  all  convenient 
Hpeed  to  invest  the  money  in  their  names  upon  government  or 
real  securities,  &c. ;  with  a  declaration,  that  the  trustees,  their 
heirs,  &c.  should  not  be  chargeable  with,  or  accountable  for,  any 
more  of  the  said  trust  monies  and  premises,  than  he  or  they 
should  actually  receive,  nor  with  or  for  any  loss,  which  should 
happen,  of  the  same  monies  and  premises,  or  any  part  thereof : 
so  as  such  loss  happened  without  his  or  their  wilful  default :  nor 
the  one  for  the  other  of  them ;  but  each  of  them  only  for  his  own 
acts,  deeds,  receipts,  disbursements,  and  defaults. 

The  report  farther  stated,  that  by  indentures,  dated  the  27th 
of  November,  1784,  it  was  witnessed,  that  Mooring  and  Fielder, 
in  consideration  of  the  sum  of  1,260/.  to  them  paid,  (with  the 
approbation  of  Thomas  Brice)  by  *Eobert  LiUington,  conveyed       [  *32i  ] 
l)art  of  the  freehold  estate  to  him  and  his  heirs ;  for  which  sum 
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Beige       of  1,260Z.,  the  said  consideration-money,  Mooring  and  Fielder 

Stokes,      respectively  signed  a  receipt  on  the  back  of  the  deed.    No  part 

of  that  sum  was  laid  out :  but  some  money  by  way  of  interest  on 

part  of  it  was  paid  by  Fielder  to  Brice.    Fielder  died  insolvent 

in  April,  1794 ;  and  Mooring  died  in  October  following. 

The  Master  certified,  that,  though  the  evidence  appeared 
exceedingly  contradictory,  yet  as  the  receipt  for  the  l,260i.,  the 
consideration-money,  written  on  the  back  of  the  conveyance,  was 
signed  both  by  Mooring  and  Fielder,  and  witnessed  by  four 
witnesses  as  to  the  signatures  by  them,  it  must  be  presumed, 
that  they  received  such  consideration-money  :  therefore  the 
defendant  Stokes,  as  executor  of  Mooring,  and  Braxton,  the 
surviving  administrator  with  the  will  annexed  of  Fielder,  ought 
to  be  charged  with  the  consideration-money  and  interest. 

Exceptions  were  taken  by  the  defendant  Stokes  to  the  Master's 
report,  for  charging  the  defendant,  as  executor  of  Mooring,  with 
the  sum  of  1,260Z.,  as  having  been  received  by  him  with  Fielder, 
and  interest. 

The  examination  of  the  plaintiff  Brice  stated,  that  he  was 
ignorant  of  the  treaty  for  the  sale:  except  that  for  the  pur- 
chaser's satisfaction  he  joined  in  the  conveyance.  Mooring  re- 
sided at  Christchurch,  twelve  miles  from  Lymington ;  where  the 
plaintiff  and  Fielder  resided :  the  latter  being  an  attorney.  The 
plaintiff  never  received  any  money  from  Mooring.,  but  received 
various  sums  from  Fielder  by  way  of  interest  for  part  of  the 
trust-estate.  On  account  of  Mooring's  residing  at  a  distance  the 
[  ♦322  J  plaintiff  never  applied  to  him  for  any  interest  during  the  life  *of 
Fielder  ;  but  always  applied  to  Fielder ;  who  lived  near  him. 

The  evidence  as  to  the  fact  of  the  payment  was  contradictory. 
Mooring's  widow  stated,  that  she  was  present  at  the  execution  of 
the  conveyance ;  but  did  not  see  the  money  paid  to  any  one. 
Fielder  told  Mooring,  it  was  necessary  for  him  to  execute  the 
conveyance,  and  sign  the  receipt ;  to  which  Mooring  objected ; 
alleging,  that  Fielder  never  consulted  him  in  the  management  of 
the  trust ;  but  Fielder  pressed  him  ;  saying,  it  was  only  matter 
of  form,  for  he  should  receive  the  purchase-money,  and  place  it 
in  the  stocks  for  the  benefit  of  the  children;  and  at  length 
Mooring,  after  much  hesitation,  executed. 
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There  was  also  evidence,  that  among  Mooring'a  papers  was       brioe 

am 

found  an  account  in  the  hand- writing  of  Fielder,  shewing,  that  stokss. 
the  whole  of  the  money  was  received  by  Fielder,  and  the  greater 
part  invested  in  securities  ;  and,  that  by  an  account,  discovered 
among  Fielder's  papers,  it  appeared,  that  he  received  the  money; 
deducted  400Z.  for  legacies,  retaining  860!. ;  for  which  he  paid 
interest  to  the  plaintiff. 

Mr.  Ramilly  and  Mr.  Hart,  in  support  of  the  exceptions  : 

*  *  It  was  indispensably  necessary  for  the  trustee  to  join  [  *323  ] 
for  conformity.  *The  distinction  between  the  cases  of  an 
executor  and  a  trustee,  though  much  discussed,  has  never  been 
over-ruled.  As  it  is  not  necessary  for  the  executor  to  join,  his 
act  in  joining  makes  him  liable :  but,  as  it  is  necessary  for  a 
trustee  to  join,  the  mere  circumstance,  that  he  joins  in  the 
receipt,  in  order  to  make  a  title,  is  not  sufficient  to  charge  him  ; 
unless  you  go  farther ;  and  shew,  that  he  actually  received  the 
money. 

Mr.  Richards,  and  Mr.  Bell,  for  the  report : 

This  is  not  the  ordinary  case  ;  but  the  case  of  a  trustee, 
voluntarily  joining  in  this  sale,  for  the  mere  purpose  of  convert- 
ing real  estate  into  personal :  the  personal  estate  being  equal  to 
all  the  charges  ;  and  no  purpose  to  be  answered.  *  *  There 
is  no  evidence,  that  can  weigh  against  the  signature  of  the 
receipt.  The  paper  writing  by  Fielder  charges  him  ;  admitting, 
that  he  received  ♦the  money :  but  it  does  not  discharge  Mooring.  [  ^324  ] 
To  counteract  the  evidence  from  the  receipt  he  must  produce  the 
most  satisfactory  evidence,  that  he  joined  for  conformity  only ; 
and  is  therefore  within  the  indulgence,  allowed  to  trustees.  ♦  ♦  ♦ 

The  Lobd  Chancellor  : 

It  does  not  appear,  for  what  purpose  this  sale  was  made, 
except  for  the  mere  purpose  of  converting  real  estate  into 
personal.  If  the  sale  was  made  for  a  purpose,  not  authorized 
by  the  settlement,  Brice,  the  husband,  being  an  executing  party, 
could  not  complain  of  that  sale.  The  money  must  upon  this 
evidence  be  taken  to  have  been  paid  to  Fielder.    At  law,  where 
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Bbice  trustees  join  in  a  receipt,  primd  facie  all  are  to  be  considered  as 
Stokes,  having  received  the  money.  But  it  is  competent  to  a  trustee, 
and,  if  he  means  to  exonerate  himself  from  that  inference,  it 
is  necessary  for  him,  to  shew,  that  the  money,  acknowledged 
to  have  been  received  by  all,  was  in  fact  received  by  one  ;  and 
the  other  joined  only  for  conformity.  In  the  case  of  executors  it 
has  been  said,  and  well  said,  to  be  otherwise.  An  executor,  as 
[  *32>  ]  it  is  *not  necessary  for  him  to  join,  interfering  in  the  transaction 
unnecessarily,  the  inference  is  just  the  other  way ;  he  is  to  be 
considered  as  assuming  a  power  over  the  fund ;  and  therefore 
answerable  for  the  application ;  as  far  as  it  is  connected  with 
the  particular  transaction,  in  which  he  joins.  Upon  considering 
the  cases,  paring  down  that  rule  of  late,  I  repeat,  what  I  have 
said  upon  a  former  occasion,!  that  it  is  much  safer  for  executors 
to  abide  by  a  general  rule  of  that  sort,  than  to  lay  down  a  rule, 
trying  the  application  of  it  by  looking  to  particular  circumstances 
in  particular  cases ;  which  will  raise  very  diiSerent  inferences 
in  different  minds.  In  this  case  it  was  absolutely  necessary, 
that  all  the  trustees  should  join  in  the  receipt ;  for  the  law, 
empowering  the  sale,  is  the  settlement ;  which  in  principle  and 
terms  requires,  that  the  purchaser  should  not  be  discharged  but 
upon  the  joint  receipt  of  all.  The  money  was  not  in  a  strict 
sense  received  by  both  trustees ;  for  the  weight  of  evidence  is, 
that  Mooring  let  Fielder,  a  professional  man,  circumvent  him  a 
little  in  taking  into  his  own  hands  the  money ;  probably  upon 
Home  confidence,  that  he  would  lay  it  out  either  in  the  funds,  or 
such  other  security  as  it  might  be  invested  in  consistently  with 
the  settlement,  viz.  a  good  real  security.  It  is  a  clear  fact  now, 
that  it  remained  with  Fielder  until  his  death  in  1794. 

Two  questions  arise:  1st,  Whether  Brice  the  husband  can 
complain,  with  respect  to  his  interest  in  the  produce  of  this  sale, 
as  against  Mooring?  2dly,  Whether  those,  who  are  to  take 
after  him,  can  complain  ?  It  is  clear,  upon  settled  cases,  that 
if  there  are  two  trustees,  and  a  transaction  takes  place,  in  which 
the  fund  is  taken  out  of  the  state,  in  which  it  ought  to  have  re- 

[  *S2G  ]      mained,  *and  is  not  placed  in  the  state,  in  which  it  ought  to  be, 
but  is  kept  in  hands,  that  ought  not  to  retain   it,  if    any 

t  Chambera  v.  Minchin,  6  E.  E.  Ill  (7  Yes.  198). 
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particular  cestui  que  tnut  has  acted  in  authorisiag  that  as  mnch  Bbick 
as  the  trustee,  who  has  not  the  money  in  his  hands,  and  con-  stoker. 
tinues  to  permit  it  to  be  so  treated,  in  a  question  between  that 
cestui  que  trust  and  that  trustee  the  latter  cannot  be  called  upon 
by  the  former.  There  is  very  satisfactory  evidence,  that  Brice 
must  be  considered  as  having  for  ten  years  permitted  this  money 
to  remain  with  Fielder  alone ;  and  therefore  cannot  complain,  as 
against  Mooring,  that  it  was  not  laid  out  by  Fielder  with 
Mooring.  Upon  the  evidence  Brice  received  the  interest  from 
Fielder  alone;  having  no  communication  with  Mooring  until 
shortly  before  or  after  the  death  of  Fielder;  and  made  no 
demand  upon  Mooring.  He  ought  to  be  taken  upon  the  account 
to  know,  that  as  late  as  1786  this  was  cash  in  the  hands  of 
Fielder;  charged  in  account,  as  one  of  the  executors,  having 
that  money.  There  is  not  one  item,  in  respect  of  which  he 
debits  himself,  that  does  not  expressly  name  the  security,  upon 
which  the  money  was  out,  except  the  sum  of  8602. ;  and  then  it 
is  no  longer  interest  at  4  per  cent.,  but  5  per  cent. ;  charging 
himself  with  a  larger  interest,  after  he  received  it,  than  he  gave 
credit  for,  before  he  received  it.  Afterwards  from  1787  he  pro- 
ceeds dealing  with  Fielder  only ;  receiving  the  interest  of  that 
particular  sum,  until  1794.  The  result  of  the  evidence  is,  that 
with  Brice's  permission  this  money  was  suffered  to  remain  with 
Fielder  upon  his  personal  security ;  that,  if  Mooring  knew  as 
much  as  Brice,  so  Brice  knew  as  much  as  Mooring ;  and  cannot 
complain,  that  this  was  a  misapplication;  permitting  it  with 
respect  to  his  own  interest. 

Mooring  also  placed  so  much  confidence  in  Fielder,  that,  [  327  ] 
though  the  money  got  into  the  hands  of  Fielder  alone,  it  is 
very  difficult  to  say,  as  against  those,  who  come  after  Brice,  that 
Mooring  is  not  to  be  answerable.  This  is  a  sale  under  a  power, 
but  without  necessity.  This  is  an  act,  that  never  could  have 
been  done  by  the  mere  exercise  of  the  judgment  of  one  of  the 
trustees,  enabling  him  to  determine,  that  it  was  necessary. 
There  was  no  necessity,  in  respect  of  which  the  other  should 
join.  But,  though  a  trustee  is  safe,  if  he  does  no  more  than 
authorise  the  receipt  and  retainer  of  the  money,  as  far  as  the  act 
is  within  the  due  execution  of  the  power,  yet,  if  it  is  proved, 


170 


1805.     CH.     11  VESEY,  327—828. 


lR.b- 


Brice 
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8T0KES. 


[328] 


that  a  trastee,  under  a  duty  to  say,  his  co-trustee  shall  not 
retain  the  money  beyond  the  time,  during  which  the  transaction 
requires  retainer,  and  says,  with  his  knowledge,  and  therefore 
with  his  consent,  the  co-trustee  has  not  laid  it  out  according  to 
the  trust,  but  has  kept  it,  or  lent  it,  in  opposition  to  the  trust, 
and  the  other  trustee  permits  that  for  ten  years  together,  the 
question  turns  upon  this ;  not,  whether  the  receipt  of  the  money 
was  right,  but,  whether  the  use  of  it,  subsequent  to  that  receipt, 
was  right,  after  the  knowledge  of  the  trustee,  that  it  had  got  into 
a  course  of  abuse.  Of  that  it  seems  Mooring  was  distinctly 
informed :  the  paper,  connected  with  the  marriage  settlement, 
stating  upon  the  face  of  it  a  breach  of  trust.  Though  not  ver^^ 
intelligible,  it  shews,  that  an  account  of  the  securities,  taken  by 
Fielder,  for  1,260Z.,  was  put  into  the  hands  of  Mooring.  That 
gave  him  information,  that  Fielder  was  lending  some  of  the 
money  upon  notes,  some  upon  bonds ;  and,  as  soon  as  a  trustee 
is  fixed  with  knowledge,  that  his  co-trustee  is  misapplying  the 
money,  a  duty  is  imposed  upon  him  to  bring  it  back  into  the 
joint  custody  of  those,  who  ought  to  take  better  care  of  it. 

The  conclusion  is,  that  Brice  cannot  call  upon  Mooring  as  to 
the  interest:  but  as  to  the  principal  Mooring  is  answerable: 
but  he  is  not  to  be  charged  with  more  than  was  actually  mis- 
applied. 


1805. 
Jvltj  2o. 


Bolls  Court. 
UBJJSTj  M.U. 

[833  ] 


LANGFOED  v.   GASCOTNE. 

(11  Vesey,  333—337.) 

Executor  doing  any  act,  by  which  property  gets  into  the  possession 
of  another  executor,  though  with  an  innocent  motive,  is  equally 
answerable. 

Otherwise,  if  he  is  merely  passive.  The  cestui  que  trust  barred  by 
acquiescence. 

The  bill  was  filed  by  a  widow,  entitled  for  life,  if  she  should 
continue  a  widow,  to  the  freehold  and  personal  estates  of  her 
husband  under  his  will,  and  by  his  general  residuary  devisees 
and  legatees,  against  his  executors  Gascoyne,  Spurrell,  and 
Lambert,  for  the  usual  accounts ;  which  were  directed  by  the 
decree. 
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The  Master,  by  his  report,  charged  all  the  defendants  with  the    LisorosD 
receipt  of  761Z.  Ss.  under  these  circamstances,  proved  by  the    gjlsgotne. 
affidavit  of  a  witness ;  stating,  that  on  the  22nd  of  February, 
1792,  the  day  after  the  testator's  funeral,  the  three  executors 
met  at  the  house  of  the  testator  at  Barking  in  Essex ;  and  the 
plaintiff,  Mrs.  Langford,  the  widow,  who  was  present,  left  the 
room  to  fetch  a  bag  of  money;  and  upon  her  return  with  it 
asked  the  deponent,  to  which  of  the  defendants  she  *8hould      I  *384  ] 
deliver  it ;  and  the  deponent,  not  then  having  a  good  opinion  of 
6a8coyne*s  circumstances,  advised  her  to  deliver  it  to  Spurrell ; 
upon  which  she  passed  by  Gascoyne  and  Lambert,  who  were 
sitting  near  the  door ;  and  delivered  the  bag  into  the  hands  of 
Spurrell ;  who  counted  the  money  over ;  and  then  delivered  it 
into  the  hands  of  Gascoyne.    The  witness  farther  stated,  that  at 
that  time  Gascoyne  was  not  reputed  to  be  in  good  circumstances. 

The  defendants  Spurrell  and  Lambert  took  exceptions  to  the 
report.  The  answer  of  the  defendant  Spurrell  stated,  that  he 
did  not  know,  that  he  took  and  counted  out  the  money  ;  but  it 
was  laid  upon  the  table,  and  counted  out ;  and  afterwards  Gas- 
coyne took  it  up  ;  and  carried  it  away. 

Mr.  RatniUy  and  Mr.  Roupell,  in  support  of  the  exceptions, 
referring  to  Bacon  v.  Baconyf  and  Chambers  v.  MinchiH,l  con- 
tended, that  none  of  the  cases  went  the  length  of  charging  one 
executor,  merely  as  having  seen  another  receive  the  money;  and 
that  it  is  impossible  to  go  upon  the  circumstances,  stated  in  the 
report ;  which  would  make  it  depend  upon  such  an  accident  as, 
who  sat  nearest  to  the  door. 

Mr.  Richards  and  Mr.  Leach,  for  the  rej^ort,  insisted,  that 
upon  the  result  of  the  evidence  Spurrell  having  received  the 
money,  and  delivered  it  to  the  other  executor,  must  be  charged. 
This  executor,  having  taken  upon  himself  to  act,  having  once 
had  the  money  in  his  possession,  and  having  delivered  it  to  the 
co-executor,  whether  with  a  view  to  give  him  any  advantage,  or 

t  5  E.  B.  52  (5  Ves.  331).  678) ;    Brice  v.  Stokes,  ant£,  p.  164 

t  6  E.  B,  111  (7  Ves.  186),  Bakhen      (U  Ves.  319). 
T.  5co«,  3  E.  E.  29  (2  Yes.  Jun. 
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Laxgfobd    from  *misplaced  confidence,  mast  be  answerable ;  and  is  within 
GA8C07KR.    the  reasoning  of  Lord  Thurlow  in  Sadler  v.  HobbsA 

[  •SSS  ] 

The  Master  of  the  Bolls: 

The  question  is,  whether  the  money  is  to  be  considered  as  so 
far  in  the  possession  of  this  executor,  that  he  is  to  be  answerable 
for  what  afterwards  becomes  of  it.  It  is  true,  this  is  not  a  pay- 
ment to  him  by  any  debtor  to  the  estate.  It  is  no  more  than  if, 
examining  the  repositories  of  the  testator,  they  had  found  this 
property,  and  this  executor  had  taken  it,  and  afterwards  de- 
livered it  to  Gascoyne.  That  is  the  way,  in  which  this  case  is  to 
be  considered.  But  in  fact  it  is  in  his  possession  ;  and  accord- 
ing to  the  evidence  it  is  put  in  his  possession  by  selection  of  him, 
as  the  proper  person  to  be  entrusted  with  it  in  preference  to 
Gascoyne.  The  doubt,  intimated  by  the  witness  as  to  Gascoyne, 
was  not  known  to  Spurrell ;  but  it  weighed  with  the  widow  in 
delivering  the  money.  The  rule  in  all  the  cases  is,  that,  if  an 
executor  does  any  act,  by  which  money  gets  into  the  possession 
of  another  executor,  the  former  is  equally  answerable  with  the 
other  :  not,  where  an  executor  is  merely  passive,  by  not  obstruct- 
ing the  other  in  receiving  it.  But  if  the  one  contributes  in  any 
way  to  enable  the  other  to  obtain  possession,  he  is  answerable  ; 
unless  he  can  assign  a  sufficient  excuse ;  as  there  was  ixiBcu:on\. 
BaconX  a  justifiable  object. 

In  this  case  Spurrell  chooses  to  part  with  this  money,  of  which 
he  had  the  possession:  probably  from  an  innocent  motive; 
thinking  Gascoyne  more  fit  to  be  trusted  with  it  than  himself,  or 
the  other  executor.  But  in  most  of  these  cases,  where  executors 
were  charged,  the  motive  was  innocent ;  only  the  result  was  un- 
[  ♦33fi  ]  fortunate.  *I  feel  very  great  reluctance  to  charge  an  executor  in 
Kuch  a  case :  but  it  is  impossible,  without  breaking  through  the 
rule,  not  to  say,  he  has  exercised  an  act  of  judgment  and  discre- 
tion :  an  act  of  selection  by  putting  the  money  into  the  hands  of 
Gascoyne,  rather  than  the  other  executor,  or  keeping  it  himself ; 
depriving  himself  and  the  other  executor  of  any  control  over  it. 
He  did  that  act ;  and  this  loss  is  the  consequence.  This  is  a  very 
hard  case,  but  so  are  all  these  cases. 

t  2  Br.  C.  C.  114.  Jo  R.  R.  o2  (5  Yea.  331). 
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As  to  the  other  executor,  Lambert,  it  is  impossble  to  charge    Lanofobd 


r. 


him.    He  has  neither  done,  nor  said,  anything,  that  in  any    gabcoyse. 

degree  contributed  to  the  loss  of  the  money,  or  to  its  getting  into 

the  hands  of  Gascoyne.    It  is  not  incumbent  upon  one  executor 

by    force  to  prevent  its  getting  into  the  hands  of    another. 

In  that  respect  therefore  the  report  is  wrong :  but  as  to  Bpurrell 

the  exception  must  be  over-ruled. 

For  the  defendants  it  was  then  urged,  that  in  the  late  case  of 
Brice  v.  Stokes^  the  tenant  for  life  was  bound ;  though  not  those 
in  remainder ;  upon  the  circumstance,  that  the  tenant  for  life 
knew,  the  fund  was  in  the  hands  of  the  particular  executor :  the 
LoBD  Chakcellob  holding,  that  acquiescence  would  bind  the 
cestui  que  trust. 

The  Master  of  the  Bolls  said,  the  fact  was  not  distinctly  before 
the  Court,  or  he  should  be  very  much  disposed  to  let  the  widow 
bear  the  loss :  approving  the  rule  as  laid  down  by  the  Lord 
Chancellor  in  Brice  v.  Stokes.  It  was  then  urged,  that  the 
executor,  who  had  *not  had  the  money,  could  not  be  charged  [  *3.')7  ] 
with  interest;  and  on  the  other  hand,  that  Gascoyne  must 
necessarily  be  charged  with  interest;  this  was  a  breach  of  trust ; 
and  there  was  no  difference  between  receiving  it  himself  and 
paying  it  over  wrongfully. 

The  Master  of  the  Bolls: 

Has  it  been  pressed  to  that  strict  legal  consequence  ?  That 
certainly  is  the  strict  legal  consequence.  If  this  had  been 
an  admitted  joint  receipt,  it  would  have  been  of  course  to  charge 
interest.     The  question  is.  Whether  this  is  not  the  same  thing  ? 

The  order  was  pronounced  charging  Spurrell  with  interest.  Jw/yi3. 
Afterwards  the  cause  was  sent  back  to  the  Master,  to  review  his 
report,  as  charging  all  the  three  executors ;  though  upon  the 
evidence  Lambert  had  no  concern  in  the  transaction ;  except  that 
he  was  present :  the  consequence  of  which  was,  that  Spurrell 
could  not  have  the  benefit  of  his  testimony. 

t  Ante,  see  preceding  case. 
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1805.  WEEN  V.  KIETON- 

^^^'  (UVeaey,  377— 382.) 

Eldon,  L.C.  ^  receiver  charged  with  a  logs  by  ^e  failure  of  the  banker;  haying 

[  377  ]  made  the  remittances  to  his  own  credit  and  use ;  and  not  to  a  separate 

account  for  the  trust. 

The  petition,  by  the  receiver  of  the  real  and  personal  estate  of 
the  testator  Charles  Wren,  stated,  that  the  petitioner  on  the  25th 
of  May,  1804,  received  the  sum  of  198L  18«.  lOd.,  the  amount  of 
[  •378  ]  the  debt  due  to  the  *testator's  estate  by  Sir  John  Lawson ;  who 
remitted  to  the  petitioner  a  bill  in  his  favour,  for  200Z.,  dated 
the  20th  of  May,  payable  forty  days  after  date,  on  Moffat  &  Co- 
bankers  in  London.  The  petitioner  placed  the  balance, 
12.  Ss.  2d.  to  the  account  of  Sir  John  Lawson ;  and  on  the  28th 
of  May  remitted  the  bill  to  Castell  &  Powell,  bankers  in  London 
to  be  placed  by  them  to  his  credit. 

The  petition  farther  stated,  that  on  the  10th  of  July,  1804, 
the  petitioner  received  the  sum  of  582Z.  2«.  2|e{.,  the  third  and 
last  instalment  of  a  debt  from  Horace  St.  Paul  to  the  estate  of 
the  testator  Wren  and  his  partner  Joseph  Airey,  deceased,  and 
of  the  costs  of  an  action ;  and  of  that  sum  310Z.  Ids.  Id.  was 
due  to  the  estate  of  Wren ;  and  230Z.  to  the  estate  of  Airey ;  and 
the  remainder  with  the  costs  of  the  action.  On  the  18th  of  July 
the  petitioner  procured  a  draft  for  600Z.  on  Castell  &  Powell, 
dated  the  18th  of  July,  and  payable  forty  days  after  date ;  and 
the  said  sum  of  582Z.  2^.  2^d.  made  part  of  that  sum ;  which  bill 
the  petitioner  indorsed,  and  remitted  to  Castell  &  Powell ;  who, 
on  the  19th  September,  1804,  became  bankrupts;  and  the 
petitioner  received  no  satisfaction  or  security  for  the  sums  he 
had  so  remitted,  except  99Z.  3«.  l^d. ;  for  which  he  drew  on 
Castell  &  Powell  on  the  5th  of  July  in  payment  of  part  of  the 
funeral  expenses  of  the  testator  Wren,  and  a  dividend  of  8«.  in 
the  pound  received  under  the  commission ;  and  410Z.  13«.  3  Jd. 
the  residue  of  the  two  sums  remitted  to  the  bankrupts  by  the 
petitioner,  after  those  deductions,  together  with  1,103Z.  7«.  lOcZ. 
remains  due  to  the  petitioner. 
The  petitioner  then  stated,  that  he  considered  Castell  &  Powell 
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as  an  old  established  house  of  very  high  credit ;  that  they  were       Wbek 
the  bankers  of  a  bank  of  great  credit  *at  Newcastle ;  and  were      kibtok. 
thereby  much  connected  with  the  county  of  Northumberland ;       [  ^379  ] 
which  was  the  petitioner's  inducement  to  employ  them ;  and  he 
was  induced  to  open  an  account  with  them  in  consequence  of  his 
appointment  to  be  receiver,  for  the  more  convenient  remitting 
the  money  to  London;   as  he  could  not  obtain  bills  from  a 
country  banker  on  London   except  at  forty  days  date;    that 
Castell  &  Powell  allowed  him  no  interest  on  balances  in  their 
hands,  though  it  is  usual  for  country  bankers  to  do  so ;  and,  that 
he  always  remitted  the  money  soon  after  he  received  it ;  or  pre- 
viously to  the  time  of  paying  his  balances  upon  his  accounts 
passed  into  Court ;  which  balances  he  paid  in  by  bills  on  Castell 
&  Powell. 

Under  these  circumstances  the  Master  refusing  to  allow  the 
petitioner  the  balance  of  410Z.  ISs.  S^d,,  the  petition  was  pre- 
sented, praying,  that  the  Master  may  be  directed  to  allow  that 
sum. 

[The  Attorney-General  and  Mr.  BeU,  in   support  of  the 
petition,  relied  upon  the  case  of  Knight  v.  Lord  Plymouth  A] 

(The  Lord  Chancellor:  In  that  case  Lord  Thurlow  never 
would  allow  it ;  but  let  it  stand  from  time  to  time ;  until  the 
family  came  of  *age ;  when  they  might  do  as  they  thought  [  •380  ] 
proper ;  and  if  it  was  afterwards  allowed,  that  must  have  been 
under  particular  circumstances.  In  Knight  v.  Loi-d  Plymouth^ 
I  apprehend,  the  deposit  with  the  country  banker  was  to  the 
account  of  the  receiver,  as  receiver ;  not  to  his  individual 
account.  My  difficulty  is,  that  this  i)etitioner  receives  in  pay- 
ment of  a  debt  a  bill  of  exchange ;  which  he  was  not  bound  to 
receive.  That  bill  exceeds  the  debt  due  to  the  estate,  by  a 
fraction  certainly.  He  transmits  that  bill  to  his  own  private 
credit.  Afterwards  another  sum  is  paid  to  him ;  and  he 
transmits  that  with  other  money  of  his  own  to  his  own  private 

t  3  Atk.  480.    More  fully  reported      case  of  an  executor,  Balchen  v.  Scott^ 
I  IHck.  120 ;  ante,  Adams  v.  Clarion;      3  E.  E.  29  (2  Yee.  Jun.  678). 
6  E.  E.  263  (6  Ves.  226) ;  and  the 
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wben  credit.  If  he  had  failed  before  the  failure  of  the  bankers,  this 
EiBTON.  estate  could  never  have  claimed  any  part  of  the  balance  there ; 
for  it  was  carried  to  his  own  private  credit;  and  there  was 
nothing  to  prevent  his  paying  any  other  debt  with  it.+  It  is 
impossible  to  permit  a  receiver  to  say,  that  previously  to  passmg 
his  accounts  he  is  transmitting  the  money  of  the  estate,  as  such, 
if  he  permits  it  to  stand  with  his  own  property,  to  his  ovm 
credit ;  for  in  that  case,  if  any  intermediate  failure  happens,  his 
estate  gets  the  benefit  of  the  remittance :  the  trust  estate  gets 
no  benefit ;  and  then  I  will  not  permit  him  to  say,  he  shall  not 
suffer  the  loss,  if  the  banker  fails;  but  the  trust  estate  shall  suffer 
it.  It  would  be  most  dangerous  to  let  a  receiver  deal  with  the 
money,  as  his  own,  until  the  time  his  accounts  are  to  be  passed ; 
and,  if  any  loss  occurs,  then  to  deal  with  it  as  the  trust  estate.) 

For  the  petition : 

In  Knight  v.  Lord  Plymouth  it  does  not  appear,  that  there  was 
any  thing  to  mark  the  money,  as  paid  in  on  account  of  the  trust 
estate.  This  proposition  is  established  by  that  case ;  that  a  re- 
ceiver is  justified  in  remitting  the  money  by  a  bill,  instead  of 
[  ♦SSI  ]  incurring  the  ♦hazard  of  bringing  it  up  himself.  The  dates  are 
material  in  these  cases.  There  is  a  distinction  between  a  re- 
mittance to  his  own  banker  and  permitting  the  money  to  lie 
there  as  his  own  for  a  long  period.  The  first  of  these  bills  did 
not  become  due  till  the  2nd  of  July,  1784.  Out  of  that  99Z.  was 
drawn  for  the  funeral  expenses.  The  next  bill  was  obtained  on 
the  18th  of  July:  and  the  last  day  of  grace  was  the  30th  of 
August.  If  a  receiver  could  at  any  time  pay  the  balance  into 
Court,  that  would  make  a  difference :  but  he  could  not  possibly 
pay  it  into  Court ;  as  the  Court  was  closed ;  and  it  was  necessary 
to  deposit  the  money  somewhere.  The  receiver's  accounts  had 
been  taken  to  the  17th  of  June ;  and  the  balance  was  so  trifling, 
that  no  report  was  made.  Under  these  circumstances  he  re- 
mitted the  money  to  a  bank  in  London.  There  is  this  differenco 
between  a  trustee  and  a  receiver,  from  the  recognizance,  entered 

t  The  trust  money  might  be  fol-      (1880)  13  Ch.  D.  696,  49  L.  J.  Ch. 
lowed   in    Buch   case    under   more      415,  42  L.  T.  421). — 0.  A.  S. 
modem  decisions  {Re  HalUU^a  Estate) 
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f  The  reoeiyer's  poundage  is  an-      a  bailee  without  remuneration, 
ler  distinction:  tl 

R.R. — ^TOL.  VIII. 


into  by  the  latter.!    The  security  of  the  money  does  not  depend        wren 
merely  upon  his  solvency.     Such  a  case,  a  person  acting  with      kibtox. 
perfect  bona  fides,  and  adopting  the  only  course  he  could  take, 
except  that  suggested  by  the  Court,  of    opening  a  separate 
account,  must  be  excepted. 

The  Lord  Chancellor: 

I  should  not  much  fear  to  contradict  that  case  of  Knight  v. 
I^)rd  Plynumth,  upon  what  has  been  done  by  later  authorities,  if 
it  is  as  represented ;  for  nothing  is  more  dangerous.  I  know,  a 
receiver  cannot  receive  money  in  the  country.  He  must  pay 
that,  which  he  receives,  into  a  bank,  and  have  a  draft  upon 
London ;  for  no  one  will  take  it  here.  If  he  goes  to  a  responsible 
banker,  and  gets  a  bill  upon  a  responsible  house  in  London  in 
his  favour,  as  receiver,  that  bill,  so  ear-marked,  would  be  specific 
assets,  to  the  credit  of  the  trust  property :  but  when  the  bankers 
received  the  *amount  of  that  bill  of  200Z.,  might  not  any  of  his  [  ••'^82  ] 
creditors  have  attached  it  ?  It  would  be  very  hard,  if  both  banks 
failed,  that  he  should  not  be  discharged.  But,  if  the  person, 
having  himself  an  account  with  the  bank  in  the  country,  is, 
because  he  has  payments  hereafter  to  be  made  in  London,  so  to 
deal,  that,  if  solvency  continues,  the  property  is  to  be  his  own, 
but,  if  insolvency  happens,  part  of  the  account  is  to  be  that  of  the 
trust  estate,  and  the  dealing  upon  both  bills  is  such,  that,  until 
an  account  is  taken  in  a  court  of  equity,  it  cannot  be  ascertained, 
how  much  belongs  to  him,  and  how  much  to  the  trust  estate,  it 
would  be  most  dangerous  to  hold,  that  the  loss  shall  fall  upon 
the  trust  estate.  Even  in  Knight  v.  Lord  Plymouth  there  is  this 
difference :  that  was  a  single  transaction :  but  both  the  trans- 
actions in  this  instance  appear  to  be  mixed  transactions ;  not  of 
the  receiver's  money  alone :  the  bills  amounting  to  something 
more,  in  one  instance  a  fraction  more,  than  was  received ;  and 
the  whole  was  expressly  directed  to  be  carried  to  his  own 
credit.  The  account  produced  also  shews,  that  Castell  &  Powell 
were  the  general  bankers  of  the  receiver;  buying  stock,  navy 
bills,  &c.,  with  money  received  without  any  ear-mark ;  that  the 
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Wren 

r. 
KiRTON. 


whole  was  used  as  his  own  money,  until  the  time  of  payment 
came. 

This  is  certainly  a  very  hard  case ;  and  therefore  if  by  inquiry 
as  to  the  manner  of  keeping  the  accounts  at  both  the  banks  the 
petitioner  can  bring  forward  any  facts  that  will  help  him,  I  will 
hear  them. 


Ajtril  30. 

Jioll*  Ctfvrt. 
Grant,  Bl.R. 

U|K)n   Appeal 

before  the 
Lord  Chas- 

CELLOK, 

18o:». 

Marrh  11, 15. 
Aftj.  27. 


Eldon,  L.C. 

Ite-licaring, 

18UiS. 
Avfi.  2.3. 


Eldon.  L.C, 
[  3S3  ] 


JAMES  V.  DEAN. 

(11  Vesey,  383—396;  15  Vesey,  236—243.) 

Specific  bequest  of  leaseholds  for  years,  determinable  upon  lires,  for 
life,  with  remainder  over,  for  all  the  residue  of  the  testator's  term  and 
interest  to  come  therein  at  his  decease.  The  term  expired  in  the  life  of 
the  testator,  who  continued  to  hold,  and  paid  half  a  year's  rent  before 
his  death,  as  tenant  by  the  year.  A  subsequent  lease,  obtained  by  the 
executrix,  the  widow,  and  tenant  for  life  under  the  will,  and  solo 
residuary  legatee,  was  impressed  with  a  constructiye  trust  for  the  benefit 
of  the  persons  claiming  under  the  specific  bequest. 

Words,  primd  facte  equivalent  to  pass  future  interests  in  personal 
estate,  to  have  that  effect ;  unless  controlled  by  the  context. 

Thomas  James  by  his  will,  dated  the  25th  of  April,  1788,  gave 
and  bequeathed  to  Ann  Charlton  all  those  eight  acres  of  ground 
at  Standgate,  ''  being  part  of  15  acres  of  ground  more  or  less 
held  by  me  under  a  lease  from  the  Archbishop  of  Canterbury 
and  all  the  buildings,  messuages,  and  improvements  standing  or 
being  on  the  said  eight  acres  of  ground  or  any  part  thereof,  to 
hold  unto  the  said  Ann  Charlton,  her  executors  administrators 
and  assigns  for  all  such  term  and  terms  of  years  as  I  shall  have 
to  come  therein  at  my  decease." 

He  then  gave  and  bequeathed  to  his  wife  Judith  James  during 
her  life  his  messuage,  wherein  he  dwelt,  with  seven  acres  of 
garden  ground,  the  remaining  part  of  the  said  fifteen  acres,  held 
by  him  under  the  said  lease  from  the  Archbishop  of  Canterbury, 
with  the  houses  and  appurtenances ;  she  keeping  the  said  pre- 
mises in  good  repair ;  and  after  the  decease  of  his  said  wife  he 
gave  the  said  house,  garden  ground,  and  the  said  last  mentioned 
premises,  to  Sarah  James,  Jane  James,  and  Elizabeth  James, 
daughters  of  his  deceased  brother,  their  executors,  administra- 
tors, and  assigns,  ''  for  all  such  term,  estate,  or  interest,  as  shall 


TOL.vm.]        1804.    CH.    11  VESEY,  888—385.  179 

be  then  to  come  therein,  as  tenants  in  common  in  equal  third      James 
parts  or  shares."  D.^ 

The  testator  then  directed,  that  the  rent,  fine,  and  fees  for  the 
renewal  of  the  lease  of  the  aforesaid  eight  *acres  of  ground  at 
Standgate  should  be  paid  by  Ann  Charlton,  her  executors,  etc. ;  [  *884  ] 
and  of  the  other  seven  acres  thereof  by  his  said  wife  during  her 
life,  and  by  his  brother's  three  daughters  afterwards ;  as  such 
rents,  fine,  and  fees  become  payable.  Then,  after  giving  some 
legacies  to  his  nieces  and  a  devise  of  a  freehold  estate,  he  made 
the  following  disposition : 

*'  I  also  give  and  bequeath  unto  my  wife  Judith  James  during 
her  life  all  my  messuages,  lands  and  tenements,  with  the  appur- 
tenances, in  Vine  Street,  in  the  parish  of  Lambeth  aforesaid, 
which  I  hold  by  lease  under  Sir  William  East;  for  all  the 
residue  of  my  term  and  interest  therein  ;  and  after  her  decease  I 
give  and  bequeath  the  same  to  my  godson  Thomas  James, 
eldest  son  of  William  James,  the  son  of  my  former  wife,  his 
executors  and  administrators,  for  all  the  residue  of  the  term  and 
interest  I  shall  have  to  come  therein  at  my  decease ;  and  I  give 
and  bequeath  to  my  said  wife  Judith  James  during  her  life  all 
that  leasehold  estate  called  Floatmead,  in  the  parish  of  Lambeth 
aforesaid,  and  all  other  the  estate,  which  I  purchased  of  Anthony 
Keck  Esq.  and  which  I  now  hold  by  lease  from  the  said  Sir 
William  East,  dated  the  8rd  day  of  December,  1788,  with  all  the 
messuages,  buildings,  and  improvements,  thereunto  belonging; 
she  paying  for  renewing  the  said  lease  at  the  usual  times  during 
her  life ;  and  keeping  the  said  premises  in  good  repair ;  and 
from  and  after  the  decease  of  my  said  wife  I  give  the  said  lease- 
hold premises  to  and  amongst  the  said  three  daughters  of  my 
said  late  brother  Bichard  James,  share  and  share  aUke,  as 
tenants  in  common,  and  their  respective  executors,  administra- 
tors, and  assigns." 

The  testator  then  gave  several  legacies ;  and,  after  payment  of  [  885  ] 
his  debts,  funeral  expenses,  and  legacies,  gave  and  devised  all  the 
rest  and  residue  of  his  monies,  securities  for  money,  household 
goods,  plate,  china,  linen,  and  all  other  his  real  and  personal 
estate  whatsoever,  unto  his  wife,  her  heirs,  executors,  adminis- 
trators, and  assigns,  according  to  the  several  estates,  rights,  and 

N  3 
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James  interest,  therein ;  and  he  appointed  his  wife  and  two  other 
Dean.       persons  executrix  and  execntors  of  his  will. 

The  testator  was  at  the  date  of  his  will  in  possession  under  a 
lease,  granted  by  Sir  William  East,  of  the  premises  in  Vine 
Street,  Lambeth,  dated  the  12th  of  August,  1769,  to  hold  for 
twenty-one  years  from  Lady-day  preceding ;  +  if  the  lessor,  his 
son,  and  another  person,  or  any  of  them,  should  so  long  live ;  at 
a  rent  of  2QL  6«. ;  with  a  covenant  by  the  lessee,  that,  in  case  of 
the  death  of  any  of  the  said  lives,  (being  the  lives  upon  which 
the  lessor  held  those  premises  with  others  from  the  Archbishop 
of  Canterbury)  before  the  expiration  of  the  term,  and  the  lessor 
should  renew  with  the  Archbishop,  James,  his  executors,  &c. 
would  pay  a  proportionable  share  with  the  other  tenants  of  the 
fines  to  the  Archbishop  upon  every  such  renewal;  and  Sir 
William  East  covenanted  upon  such  renewal  of  the  original  lease 
by  the  Archbishop  to  grant  a  new  lease  of  the  premises  thereby 
[  *386  ]  demised  for  and  during  the  remainder  of  the  *term  of  twenty- 
one  years,  which  should  be  then  to  come  and  unexpired.  The 
lease  did  not  contain  a  covenant  for  farther  renewal.  The 
testator  died  in  December,  1790 ;  the  lease,  which  expired  on 
the  25th  of  March  preceding,  not  having  been  renewed  by 
him. 

By  indenture,  dated  the  29th  of  March,  1791,  Sir  William 
East  granted  to  Judith  James  a  new  lease,  to  hold  from  the  25th 
of  March  last  for  forty-two  years,  if  Sir  William  East,  Gilbert 
East,  and  George  Curtis,  or  any  of  them,  should  so  long  live,  at 
the  yearly  rent  of  901. 

The  bill  was  filed  by  Thomas  James,  named  in  the  will,  against 
the  executors  of  Judith  James,  the  testator's  widow,  deceased, 
and  other  persons,  claiming  the  premises,  as  specifically  be- 
queathed by  Judith  James ;  praying,  that  the  renewal  of  the  said 
lease  by  Judith  James  may  be  declared  to  be  upon  the  trusts  of 
the  will  of  the  testator  Thomas  James,  &c. 

t  During  the  argument  it  was  not  vious  to  the  date,  in  August ;  the 

ascertained,  that  the  commencement  consequence  of  which  was,  that  half 

of  the  lease  was  previous  to  the  date:  a  year's  rent  under  the  occupation 

but  by  an  inquiry,  directed  pending  by  the  testator,  subsequent  to  the 

the  appeal,  it  appeared,  that  the  lease  expiration  of  the  lease,  was  received 

was  to  commence  at  Lady-day,  pre-  during  his  life. 
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The  answer  stated,  that  the  lease  of  the  12th  of  August,  1769,       James 
did  not  contain  a  covenant  on  the  part  of  the  lessor  to  renew  ;        deIk. 
and  he  was  not  bound  in  any  manner  to  renew  to  Judith  James  ; 
insisting,  that  she  took  the  new  lease  for  her  own  benefit. 

Mr,  Ricliards  and  3/r.  Cooke,  for  the  plaintiff,  contended, 
that  the  new  lease,  taken  by  the  widow,  must  be  held  upon  the 
same  trusts,  as  those  upon  which  the  original  term  was  given  by 
the  will. 

Mr.  Romilly  and  Mr,  Steele,  for  the  defendants : 

The  question  is  whether  Mrs.  James  had  any  interest  whatso- 
ever at  her  death  under  her  husband's  will.  The  testator  him- 
self had  no  interest  to  pass  by  his  will :  all  *his  term  and  [  *387  ] 
interest,  the  expression  he  has  used,  having  expired  nine  months 
before  his  will  took  effect.  The  whole  given  to  the  widow  was 
the  then  existing  term;  and  that  having  expired  before  hiu 
death,  the  consequence  is,  she  took  the  new  lease  as  a  perfect 
stranger.  It  cannot  be  supposed,  the  testator  meant  such  future 
term  and  interest  as  he  might  have.  She  could  not  have 
recovered  in  ejectment,  as  upon  a  specific  bequest.  In  liudstoue 
V.  Anderson^  the  Master  of  the  Bolls,  putting  it  exactly  as  if 
''  interest "  had  been  the  term  used,  held,  that  the  new  lease  did 
not  pass. 

The  Masteb  of  the  Rolls: 

It  is  clear,  that  if  a  man  bequeaths  a  lease,  or  the  premises  he 
holds  on  lease,  and  the  lease  expires,  the  legatee  is  not  entitled ; 
though  another  lease  exists  at  his  death.  I  He  may  certainly  so 
express  that  intention  as  to  pass  any  interest  existing  at  his 
death.  The  question  upon  this  will  is,  whether  the  testator  has 
done  anything  more  than  give  the  term  he  then  had  in  the 
premises.  His  intention  was  merely  to  give  the  residue  of  the 
term  he  then  had  from  Sir  William  East ;  and  nothing  more  was 
in  his  contemplation.  The  words  are  ''  all  my  messuages  lands 
and  tenements  with  the  appurtenances  in  |Yine  Street  in  the 

t  2  Yes.  sen.  418.  no  apparent  intention  to  pass  a  future 

X  I.e.  under  the  old  law  relating  to  or  subsequently  acquired  interest.-^ 
wills  then  in  force,  where  there  was     0.  A.  S. 
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parish  of  Lambeth  aforesaid,  which  I  hold  by  lease  under  Sir 
William  East  for  all  the  residue  of  my  term  and  interest  there- 
in :  "  that  is,  in  that  now  existing  lease.  It  could  not  mean 
anything  else.  In  the  next  clause  he  says,  *'  I  give  and  bequeath 
the  same,''  that  is,  the  same  premises  he  then  held  from  Sir 
William  East,  ''  for  all  the  residue  of  the  term  and  interest  I 
shall  have  to  come  therein  at  my  decease :  "  In  what  ?  **  Those 
premises  I  now  hold  by  lease  from  Sir  William  East."  He  was 
thinking,  not  of  any  future  interest  he  might  by  possibility 
^acquire  in  the  premises,  but  of  what  he  actually  had ;  and  there 
are  no  words  in  the  latter  part  that  may  not  be  connected  fairly, 
so  as  to  tie  them  up  to  the  premises  he  then  had  by  lease. 


i8or>. 

March  11, 


[  •389  ] 


The  bill  was  dismissed.  The  plaintiff  appealed  from  that 
decree;  and  the  cause  was  argued  before  the  Lord  Chancellor  by 
the  Attoifiey-Generaly  Mr.  Richards  and  Mr.  Cooke,  for  the 
appellant ;  and  by  Mr.  Romilly,  Mr.  Leach  and  Mr.  Dmcdesu-ell, 
in  support  of  the  decree. 

The  Lord  Chancellor: 

It  is  very  unsatisfactory,  that  I  should  have  to  decide  this 
question  without  having  yet  seen  either  the  original,  or  the 
renewed,  lease.  I  must  therefore  see  them,  before  I  decide.  But 
I  will  give  my  opinion  upon  what  has  been  said. 

If  the  lease  had  been  renewed  in  the  testator's  life,  when  it  is 
stated  that  the  Master  of  the  Bolls  thought,  the  intention  was, 
that  the  bequest  should  pass  nothing  more  than  the  term 
actually  vested  in  the  testator,  when  the  will  was  made,  no  incli- 
nation of  opinion  would  induce  me  to  decide  the  contrary,  unless 
they  should  refuse  a  case ;  for  it  is  impossible  for  me  to  form 
any  opinion  upon  such  a  point,  which,  if  against  that  of  the 
Master  of  the  Bolls,  ought  to  take  from  them  the  opportunity 
of  having  the  legal  title  decided  at  law.  Yet  I  feel  so  much 
difficulty  to  say,  that  is  the  true  construction,  that  I  cannot  from 
deference  to  his  Honor's  opinion  deprive  the  party  of  the  very 
strong  opinion  I  have  against  that  construction. 

The  question,  whether  the  interest  in  the  renewed  lease  would 
or  would  not  have  passed,  must  be  decided,  *in  order  to  raise  any 
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question  beWeen  these  parties  upon  the  record ;  for,  the  lease  James 
not  having  been  renewed,  and  the  testator  being  at  his  death  disan. 
possessed  of  no  larger  interest  than  from  year  to  year  at  most, 
the  doctrine  cannot  be  applied,  unless  it  would  have  been  applied, 
if  he  had  been  lessee  in  the  renewed  lease.  As  it  is  a  sound  rule 
of  construction,  that,  when  words  are  by  their  import  primd  facie 
equivalent  to  pass  future  interests  in  personal  estate,  that  con- 
struction ought  to  prevail,  unless  the  context  in  sound  interpre- 
tation calls  for  another  construction,  the  question  is,  whether 
upon  the  whole  it  is  safe  to  hold,  that  this  testator  meant  a  great 
deal  more  than  he  has  expressed.  He  was  possessed  of  fifteen 
acres  under  the  See  of  Canterbury.  From  that  fact  they  were 
his  under  a  tenure,  that  probably  led  to  renewal.  He  has 
contemplated  the  circumstance,  that  that  interest  would  probably 
be  renewed.  He  had  bought  of  Keck,  the  lessee  of  the  Arch- 
bishop ;  and,  being  sub-lessee,  by  that  purchase,  he  had,  what 
the  sub-lessees  usually  have,  a  sort  of  concurrent  covenant  with 
that  in  the  original  lease :  both  having  their  interest  continued 
upon  renewals.  Whether  he  had  that  covenant,  or  not,  he 
contemplates  upon  the  face  of  the  will  the  circumstance,  that  his 
interest  in  that  lease  would  be  renewed.  He  also  had  the 
premises  in  question  under  another  lease,  from  Sir  William  East ; 
who  held  under  the  church  of  Canterbury.  The  lease  the 
testator  had  in  these  premises  did  not  contain  any  covenant  for 
renewal.  But  it  did  contain  a  covenant,  that  if  Sir  William 
East's  interest  should  become  less  valuable  by  the  dropping  of  a 
life  or  lives  in  the  twenty-one  years  for  which  the  testator  held, 
and  Sir  William  East's  lease  should  not  have  been  renewed,  yet 
he  would  renew ;  if  his  lessees  would  pay  the  fine.  Considering 
the  nature  of  the  estate,  and  of  that  covenant,  something 
attached  to  the  nature  of  it,  that  might  lead  *the  testator  to  [  *^^  1 
think,  though  there  was  no  covenant  for  renewal  beyond  the 
twenty-one  years,  yet  that  term  would  not  necessarily  put  an 
end  to  his  interest.  But  it  is  not  necessary  to  take  that  into 
consideration.  ' 

I    agree,    that    in    Cappin   v.   Fernyhoug}i^\   and    Hone   v. 
Medcraftfl   this  general  principle  is  established;  that,  where 

t  2  Br.  C.  C.  291.  t  1  Br.  0.  C.  260. 
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JA3CE8  there  is  a  general  bequest,  in  the  terms  **  all  my  leasehold 
Deax.  estates,"  and  the  testator  afterwards  surrenders,  and  takes  a 
new  lease,  that  is  a  revocation.  Bat  it  depends  upon  the  context 
of  the  whole  will,  whether  that  general  doctrine  is  to  be  applied. 
A  leasehold  interest  for  years  may  be  disposed  of  by  a  will,  made 
before  the  testator  acquired  that  interest.  Bat  the  general 
doctrine  is,  that  yon  most  shew  that  intention.  This  wiU  upon 
some  parts,  particularly  the  last  bequest,  must  be  interpreted  to 
pass  the  future  renewed  lease.  The  different  clauses  of  this  will 
are  much  the  same  in  effect ;  though  expressed  in  different  words. 
The  obligation  upon  the  wife  to  renew  from  time  to  time  shews, 
he  means  not  only  the  interest  he  has  in  the  present  lease,  but 
also  the  interest  she  would  acquire  under  the  condition.  Between 
these  bequests  is  inserted  that,  upon  which  the  question  arises : 
always  recollecting,  that  the  person,  who  is  tenant  for  life  of 
part  of  one  lease,  and  the  whole  of  the  other,  and  of  these 
premises,  upon  which  the  question  arises,  is  the  wife  ;  and  that 
she  is  the  general  residuary  legatee.  His  general  intention 
therefore  was,  that  as  to  a  particular  part  she  should  take  only 
a  life  interest ;  and  as  general  residuary  legatee  she  should  take 
absolutely  for  her  own  benefit. 
Whether  these  words,  in  the  clause  as  to  the  premises  in  Vine 
[  "^'^^  ]  Street,  would  not  have  carried  to  her  the  *renewed  lease  I  do 
not  state.  It  is  immaterial;  for  if  the  subsequent  words  are 
large  enough  to  carry  the  interest  in  the  renewed  lease,  she 
being  residuary  legatee  under  that  bequest,  whatever  interest  is 
undisposed  of  would  go  to  her.  In  the  disposition  over  after  the 
decease  of  his  wife  is  not  the  effect  a  declaration,  that  he  gives 
all  ?  "  The  same  "  means  "  messuages,  lands,  and  tenements : " 
not  for  his  interest ;  but  all  he  shall  have  to  come  therein  at  his 
decease.  These  words  are  too  plain  to  be  narrowed  in  construc- 
tion :  so  as  to  say  he  meant  nothing  more  than  what  he  had  at 
the  date  of  the  will ;  and  that,  if  he  had  any  interest  to  come  at 
his  decease  he  meant  to  give  no  part  of  that ;  if  it  was  a  new 
term  or  interest. 

I  feel  therefore  a  strong  inclination  of  opinion  upon  this 
question :  but  I  shall  not  hold  any  opinion  of  my  own  without 
doubt,  where  the  Master  of  the  Bolls  has  held  directly  the 
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contrary.  If  therefore  they  desire  it,  they  must  have  a  case  for  James 
the  opinion  of  a  court  of  law :  the  whole  turning  upon  it.  But  deax. 
it  will  be  of  no  use,  if  the  fact  be,  that,  as  he  did  not  renew,  and 
the  lease  expired,  the  doctrine  will  not  be  appUcable,  that  would 
have  been  apphcable,  if  he  had  renewed,  as  he  had  not  such  an 
interest  as  would  raise  the  same  equity  between  the  parties. 
The  testator  held  over  after  the  expiration  of  the  lease,  either  as 
tenant  by  sufferance,  or  at  will,  or  from  year  to  year.  To  make 
out  the  plaintiff's  case,  it  must  be  contended,  that  the  testator 
was  tenant  from  year  to  year  ;  for,  if  he  was  tenant  at  will,  the 
general  doctrine  is,  that  the  death  of  either  party  determines  the 
will ;  and  it  would  follow  of  necessity,  that  no  interest  passed  by 
the  bequest;  and  therefore  the  plaintiff  could  not  qualify  an 
interest  in  him  by  virtue  of  the  bequest,  unless  he  can  say,  the 
opportunity  the  executrix  had  of  dealing  with  the  estate  *her  [  *302  ] 
testator  had  in  his  life  for  an  estate  and  interest  fastens  upon  it  a 
trust,  not  only  for  the  general  estate,  but  for  the  particular  legatee 
of  that  property  ;  though  he  cannot  say,  any  interest  passed  by 
the  will  to  him. 

The  case  of  tenant  by  sufferance  cannot  be  stronger  than  that 
of  tenant  at  will.  The  question  is  new,  whether  an  executrix, 
dealing  with  the  opportunities,  which  she  derives  by  her  succes- 
sion without  title  to  the  estate  a  tenant  by  sufferance  or  at  will 
had  held,  is  a  trustee  for  the  person,  who  cannot  say,  he  took  an 
interest  under  the  will :  or,  whether  it  is  to  be  said  against  her, 
only,  that  the  advantage  she  made  of  those  opportunities  should 
be  for  the  general  estate. 

The  result  is  this.  I  think,  it  is  impossible  she  could  hold  it 
for  herself.  Not  applying  it  to  this  case,  but  supposing  another 
person,  not  the  wife,  was  residuary  legatee,  the  question,  I  should 
think,  would  be  in  favour  of  that  other  residuary  legatee :  being 
a  casual  advantage  from  the  dealing  of  the  executrix ;  not  an 
enjoyment  of  the  property  under  the  effect  of  a  bequest  the 
testator  meant  to  make;  for  the  bequest,  operating  nothing, 
must  be  considered  as  struck  out,  and  not  part  of  the  will :  like 
an  executor,  becoming  general  occupant,  or  happening  to  take 
freehold  estate,  not  limited  to  any  one.  The  question  then  is, 
whether  the  testator  was  tenant  from  year  to  year ;  and  what  is 
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James       the  coneeqaence.    That  is  also  a  subject  prima  impressionu : 

Deak.  quite  new :  bat  I  have  a  strong  inclination  of  opinion  upon  it. 
First,  it  is  clear,  if  this  testator  had  died  at  the  close  of  the 
twentieth,  and  the  commencement  of  the  twenty-first,  year  of  the 
lease,  subsisting  at  the  date  of  the  will,  there  is  no  doubt  the 
effect  would  have  been,  that,  though  there  was  but  a  year  to 
come,  she  would  have  been  tenant  for  life ;  with  remainder  to 

[  *^93  ]  the  nephew,  for  so  much  of  the  year  *as  should  not  elapse  in  her 
life ;  and,  if  she  had  been  tenant  but  for  that  year,  and  had 
renewed,  she  could  no  more  have  said,  she  was  not  a  trustee, 
because  it  was  only  for  one  year,  than  if  she  had  renewed  in  the 
tenth  year.  It  is  not  the  short  or  long  duration  of  the  interest 
that  makes  the  difference.  The  question  then  is,  whether  the 
change  of  the  nature  of  the  testator's  interest  makes  a  difference? 
If  he  was  tenant  from  year  to  year,  does  that  interest  pass  under 
these  words  ?  If  I  am  right  in  thinking,  the  future  lease  would 
pass  under  these  words,  if  there  was  an  express  demise  for  one 
year,  the  consideration  is  the  same,  if  it  had  been  only  a 
remnant  of  one  year.  Upon  the  authority  of  the  case  of  Doe  v. 
Porter  t  the  interest  of  tenant  from  year  to  year  is  transmissible 
to  representatives.  Then  I  cannot  see,  why  the  benefit  of  that 
interest  shall  not  be  devoted  to  other  persons,  for  whom  the  re- 
presentatives are  trustees;  and  the  consequence  is,  that  the 
testator  would  be  taken  to  be  lessee  for  a  year,  when  he  died ; 
having  an  interest  for  a  year  in  the  estate ;  which  would  pass  by 
the  effect  of  these  words. 

If  it  would  not  pass,  could  the  executrix  avail  herself  of  it  to 
say,  it  was  a  beneficial  interest  to  her  ?  Upon  the  case  I  have 
just  mentioned  she  could.  Could  she  refuse  to  avail  herself  of 
it,  if  the  intention  was  to  give  the  benefit  of  it  to  this  legatee  ? 
This  Court  would  not  permit  her  to  renounce  it,  if  he  had  an 
interest  in  it,  which  this  Court  would  compel  her  to  make  good. 
The  question  then  is,  whether  this  is  not  the  same,  as  if  the 
lessee  had  died  possessed  of  a  term,'  of  which  only  one  year  re- 
mained ;  or  which  was  only  for  one  year ;  and  the  person,  who 
was  tenant  for  life  of  that  interest,  in  the  course  of  that  year 

[  ♦394  ]       renewed.     It  makes  no  difference,  that  the  *possession  goes  on 

t  1  R.  B.  626  (3  T.  B.  13). 
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from  year  to  yeax;  for  she  would  have  it  in  every  year  as 
executrix,  until  renewal.  I  have  a  strong  incUnation,  that,  if 
you  can  make  out  at  law,  that  the  future  lease,  viz.  a  lease  sub- 
sequent [to]  the  will,  would  have  passed  to  James  after  the  death 
of  the  wife,  the  estate  he  had,  if  an  estate  from  year  to  year, 
would  pass:  and,  if  it  did,  all  the  consequences  follow,  that 
result  in  this  Court  from  a  person,  having  a  renewable  interest, 
giving  the  estate  to  more  than  one,  in  succession. 

U  there  is  any  doubt,  whether  this  person  was  tenant  from 
year  to  year,  there  must  be  an  inquiry. 

I  cannot  find  any  where,  that  the  equity  was  raised  for  a 
person,  who  cannot  say,  that  any  thing  was  meant  to  pass  under 
the  will  to  him. 

I  have  entered  in  my  own  note  of  Hone  v.  Medcraji,  in  which 
case  the  decree  is  not  accurately  stated  in  Brown,  that  Lord 
Thuelow  said,  the  distinction  in  Abney  v.  Miller  t  would  not  do. 
That  was  also  stated  in  a  case  of  copyhold  estate  in  Douglas  or 
Cowper :  though  it  does  not  appear  in  print. 

The  Attoimcy-Geueral  stated,  that  the  fact  was,  that  the 
lease  expired,  instead  of  August,  as  had  been  supposed,  at  Lady- 
day  preceding ;  and  half  a  year's  rent,  due  at  Michaelmas,  was 
actually  paid  to  the  landlord  before  the  death  of  the  testator ; 
who  was  therefore  accepted  as  the  tenant. 

The  Lord  Chancellor  said,  his  opinion  was,  that  if  the 
testator  was  tenant  from  year  to  year,  the  renewed  *lease  was 
taken  for  the  trusts  of  the  will ;  and  directed  the  cause  to  stand 
for  an  inquiry  as  to  the  fact. 

The  Lord  Chancellor: 

The  circumstances  of  this  case  are  very  singular,  and  the  case 
is  new  in  its  kind.  I  shall  therefore  have  no  objection  to  hear 
it  re-argued,  if  the  parties  should  be  dissatisfied  with  the  opinion 
I  shall  now  express. 

It  seems  to  me,  the  Master  of  the  Bolls  was  rightly  of 
opinion,  that  under  the  circumstances  stated  to  him  the  trusts 
of  the  old  lease  did  not  attach  upon  the  new  lease.    The  cause 

t  2  Atk.  593. 
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James  comes  before  me  under  different  circumstances ;  and  they  are 
Dean.  very  singular.  The  testator  gives  all  the  estate  and  interest  he 
shall  have  at  his  death  in  certain  premises,  describing  them. 
The  lease,  under  which  he  held,  expired  some  time  before  his 
death:  but  he  continued  the  possession  of  the  premises;  and 
became,  as  it  now  appears,  a  tenant  from  year  to  year  at  a  yearly 
rent.  The  consequence  is,  his  will  operates  to  pass  that  estate 
he  had  in  the  premises  to  his  wife  for  life,  with  remainder  to  the 
appellant ;  and  the  question  is,  as  the  interest,  which  passed  at 
the  testator's  death,  was  an  interest  he  could  bequeath  by  a  will 
antecedent  to  his  acquiring  it,  and  that  interest,  though  but  a 
tenancy  from  year  to  year,  being  bequeathed  to  one  for  life,  with 
remainder  to  another,  if  during  the  tenancy  of  the  person,  who 
took  for  life,  acting  upon  the  goodwill,  that  accompanies  the 
possession,  she  gets  a  more  durable  term,  whether  the  persons, 
who  are  to  take  against  her,  are  or  are  not  entitled  to  say,  that 
term  is  acquired  for  their  benefit,  as  well  as  her  own.  If  she  had 
died  in  his  life-time,  his  term  from  year  to  year  would  have 
passed  to  the  remainder-man ;  who  would  have  been  specifically 
[  *30(;  ]  entitled  *to  it.  The  consequence  is,  the  term,  though  short,  is 
bequeathed  in  these  particular  estates ;  and  it  cannot  depend  upon 
the  question,  whether  the  interest  is  long  or  short.  Suppose, 
only  a  quarter  of  a  year  subsisted  at  the  death  of  the  testator ;  if 
the  tenant  for  life  did  renew,  it  must  have  been  as  well  for  the 
benefit  of  the  persons  to  take  afterwards,  as  herself.  The  ques- 
tion then  is,  whether  the  words  pass  that  new  interest  the  testator 
got,  and  whether,  having  acquired  that  as  a  continuation  of  the 
interest  he  had,  and  that  passing,  if  at  all,  under  the  will,  the 
circumstance  of  her  being  tenant  only  from  year  to  year  makes  a 
difference.  My  inclination  is,  that  it  does  not.  But  I  will 
consider  it  longer,  before  I  give  out  the  judgment. 

The  decree,  pronounced  at  the  Bolls,  was  reversed ;  and  it  was 
declared,  that  the  testator  Thomas  James  had  at  the  time  of  his 
death  an  interest  in  the  leasehold  premises  in  question,  which 
passed  by  his  will ;  and,  that  the  renewal  of  the  lease  by  the 
testatrix  Judith  James  was  subject  to  the  trusts  of  the  will  of 
Thomas  James ;  and  that  the  plaintiff  Thomas  James  became 


VOL.  Tin.] 


1805.    CH.    11  VESEY,  896. 


189 


under  that  will  entitled  upon  the  death  of  Judith  James  to  the 
benefit  of  the  renewed  lease,  and  the  rents  and  profits  of  the 
premises.  An  account  was  directed  of  all  sums,  paid  by  Judith 
James  for  the  fine  and  fees  upon  the  renewal  of  the  lease ;  and 
the  Master  was  directed  to  settle,  what  proportion  of  the  same 
ought  to  be  paid  by  the  plaintiff;  and  an  account  was  directed  of 
the  rents  and  profits,  received  since  the  death  of  Judith  James  by 
her  executor  and  devisee. 

[Note. — The  cause  was  re-heard  on  this  date,  on  the  question 
whether  upon  the  true  construction  of  the  will  the  specific  bequest 
included  such  interest  as  the  testator  had  at  his  death  as  yearly 
tenant  of  the  premises.  The  Lord  Chancellor  remained  of  the 
same  opinion,  and  affirmed  his  previous  decision.  The  re-hear- 
ing (15  Vesey,  236)  is  omitted  from  the  "Revised  Reports" 
since  the  question  of  construction  is  now  controlled  by  the  Wills 
Act  (7  Will.  4  &  1  Vict.  c.  26).— 0.  A.  S.] 


James 

r. 
Deak. 
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HAIGH,   Ex  PAETE. 

(11  V©8oy,  403—404.) 
Equitable  mortgage  by  the  deposit  of  a  lease. 

The  object  of  this  petition  was  to  establish  a  security  upon  a 
leasehold  estate,  by  way  of  equitable  mortgage,  in  consequence  of 
a  deposit  of  the  lease  by  parties,  who,  being  indebted  to  the 
petitioner,  and  in  very  embarrassed  circumstances,  applied  to 
him  for  assistance  by  discounting ;  after  which  application  the 
lease  was  delivered. 

Mr.  Richards  and  Mr,  Johnson,  in  support  of  the  petition. 
Mr.  Romilly  and  Mr.  Belly  contra. 

The  Lord  Chancellor  : 

The  case  of  Russel  v.  Russell  is  a  decision  much  to  be 
lamented ;  that  a  mere  deposit  of  deeds  shall  be  considered  as 
evidence  of  an  agreement  to  make  a  mortgage.  That  decision 
has  led  to  discussion  upon  the  truth  and  probability  of  evidence, 
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[  '404  ] 


which  the  very  object  of  the  Statute  of  Frauds  was  entirely  to 
exclude.  In  this  case  these  parties,  being  unquestionably 
pressed  to  the  very  verge  of  bankruptcy,  unless  immediately 
assisted,  and  being  indebted  to  the  petitioner,  applied  *to  him  to 
discount.  He  hesitated  at  first.  The  lease  was  deposited  ;  and 
it  is  difficult  to  collect,  whether  the  original  deposit  was  as  a 
security  for  the  bills,  then  discounted,  or  for  future  discounts. 
The  rule,  (and  I  repeat  my  regret  that  it  ever  was  established) 
calls  upon  the  Court  to  decide  upon  parol  evidence,  what  is  the 
meaning  of  the  deposit ;  which,  independent  of  the  Statute  of 
Frauds,  ought  always  to  be  by  writing.  Still  after  that  decision 
we  must  engage  with  that  difficulty.  It  is  said,  this  is  not  usual 
among  tradesmen.  But  one  of  the  greatest  mischiefs  is,  that 
persons  in  this  city  and  other  commercial  towns  are  continually 
dealing  in  these  deposits ;  not  having  persons  with  them,  who 
are  capable  of  advising  them  ;  and  the  bankrupt  paper  is  swelled 
by  petitions,  to  ascertain  what  these  deposits  are.  Upon  the 
evidence  in  this  case  the  Master  is  right.  Therefore  confirm  the 
report,  and  make  the  order  according  to  the  prayer,  t 


1 80.-. 


Eldon,  L.C. 
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[  •405  ] 


METCALFE,  Ex  parte. 

(11  Veaey,  404-408.) 

A.  and  B.  bankrupts.  Ptoof  in  respect  of  a  cash  balance  due  from  A. 
to  B.  but  the  dividends  retained,  to  reimburse  the  estate  of  A.  what  it 
should  overpay  upon  a  distinct  transaction ;  an  advance  from  A.  to  B.  on 
bills,  some  of  which  were  dishonoured. 

Thomas  Williamson  and  Worrall  Palmer  had  dealings 
together  and  kept  accounts  respectively ;  commencing  on  the  7th 
of  August,  1800,  and  ending  on  the  *9th  of  February,  1802 ;  m 
the  course  of  which  it  appeared,  that  Palmer  had  received  from 
Williamson  in  cash  and  bills  the  sum  of  6,424Z.  9«.  3d. ;  and 
Williamson  had  received  from  Palmer    in  cash  the   sum   of 


t  In  Ex  parte  Finden,  1 1th  January, 
1805,  Lord  Eldon  expressed  his 
disapprobation  of  Lord  Thtjblow's 
decision  in  Ruasel  y.  Bnaael;  as 
breaking   in    upon    the  Statute   of 


Frauds;  and  declaring,  that  a  deposit 
of  deeds  should  not  be  considered  as 
a  mortgage  except  in  a  clear  case, 
refused  so  to  treat  it  in  that  instance. 
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Sfi2U.  198.  Id. ;  making  a  balance  of  599Z.  98.  6d.  in  favour  of    Mktgalkk, 
WilUamson.    On  the  11th  of  February,  1802,  Pahner  committed     ^"^  ^^*'' 
an  act  of  bankruptcy.     On  the  ISth  of  February  Williamson 
committed    an    act    of    bankruptcy;  and  commissions    issued 
against  both. 

Several  of  the  bills,  delivered  to  Palmer  by  Williamson,  were 
drawn  by  Williamson  on  Thomas  Goodenough;  and  were  in 
circulation  at  the  time  of  the  bankruptcies :  but  such  bills,  to 
the  amount  of  1,0982.,  were  not  accepted  or  paid  by  Goodenough. 
Several  holders  of  such  dishonoured  bills  proved  them  under  the 
commissions  ;  and  received  dividends  of  10«.  in  the  pound  upon 
the  whole  sum  of  1,098Z.  amounting  to  the  sum  of  549Z.  under 
the  commission  against  Palmer,  and  6«.  8d.  in  the  pound, 
amounting  to  866L  under  Williamson's  commission.  At  the 
meeting  for  a  final  dividend  the  assignees  of  Palmer  applied  to 
prove  4982.  10s.  4d.  under  Williamson's  commission,  as  a  debt 
due  to  the  estate  of  Palmer ;  and  claimed  to  be  paid  their  share 
of  the  former  dividend ;  alleging,  that  the  amount  of  the  said 
dishonoured  bills,  being  the  said  sum  of  1,0982.,  ought  to  have 
been  discharged  from  the  sum  of  6,4242.  98.  Sd. ;  and  so  there 
would  appear  to  have  been  a  balance  of  4982.  10s.  4d.,  due  from 
Williamson  to  Palmer  at  the  date  of  his  bankruptcy :  but  the 
assignees  of  Williamson  objected  to  the  proof;  insisting,  that 
even  admitting  (which  they  did  not)  such  balance  of  4982. 108.  4d. 
to  have  been  due  from  Williamson  to  Palmer  at  the  date  of  his 
bankruptcy,  they  were  entitled  to  be  paid  out  of  the  estate 
of  Palmer  1992.  16«.  8d. ;  having  been  compelled  to  pay  8662.  in 
dividends  upon  the  sum  of  1,0982.  *the  amount  of  the  dis-  [  **06  ] 
honoured  bills ;  which  sum  of  8662.  exceeded  the  amount  of  the 
dividends  of  6«.  6d.  in  the  pound  on  the  sum  of  4982.  108.  4d.  by 
the  sum  of  1992.  16«.  8d. 

The  commissioners  refused  to  permit  the  proof  by  the 
assignees  of  Palmer ;  and  adjourned  the  dividends  under  both 
commissions  to  give  an  opportunity  of  applying  to  the  Lord 
Chancellor;  upon  which  this  petition  was  presented  by  the 
assignees  of  Williamson,  praying  that  the  assignees  of  Palmer 
may  be  restrained  from  proving  the  said  sum  of  4982.  10s.  4d. 
under  Williamson's  comimission ;  and  that  the  petitioners  may 
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Metcalfe,   be  permitted  to  prove  such  sum  as  shall  appear  dae  to  the  estate 
Ex  parte,     ^j  Williamson  mider  Palmer's  commission. 

Mr.  EomiUy  and  Mr.  Heys,   in  support  of  the  petition, 
[distinguished  £x  ;7arfe  Walker:}]     In  this  instance  there  was 
no  distinction  between  bills  and  cash ;  as  in  the  case  of  cross- 
paper;  the  bills  being  negociated;  and  therefore  as  good  as 
money. 

Mr.  CvUeny  for  the  assignees  of  Palmer,  opposed  the  petition. 

The  Lord  Chancellor  : 

This  is  a  very  difficult  question.  It  is  not  a  case  of  cross- 
paper.  There  is  a  cash  transaction,  and  a  bill  transaction  ;  and 
the  demand  of  Palmer's  estate  against  Williamson's  estate  is  to 
[  *407  ]  prove  the  cash  balance :  the  ^effect  of  which  is  to  lay  out 
altogether  the  paper,  amounting  to  1,098Z. ;  letting  the  bills  fall, 
as  they  may,  upon  the  respective  estates.  That  cannot  possibly 
be.  On  the  other  hand  it  is  contended  in  support  of  the  petition, 
that  being,  not  cross-paper,  but  mutual  advances  of  cash,  and 
paper  upon  one  side  only,  the  whole  is  to  be  looked  upon  as 
advance  of  cash  on  both  sides :  and,  as  if  the  paper  was  good. 
With  a  view  to  simplify  it,  the  best  way  will  be  to  suppose,  there 
was  no  cash  transaction :  and  that  there  was  one  bill,  for  1,000/. 
Suppose,  Williamson  put  that  bill  into  the  hands  of  Palmer ; 
and  ^consider,  first,  what  was  that  paper  with  reference  to 
Williamson.  If  it  was  a  bill,  upon  which  he  could  have 
recovered  from  acceptors,  and  indorsers,  and  he  put  it  into  the 
hands  of  Palmer,  who  by  means  of  that  bill  raises  the  money,  it 
might  be  contended,  that  Palmer  would  be  debtor  for  1,000/.  to 
Williamson,  parting  with  that  valuable  paper.  But  put  it  the 
other  way ;  that  it*  was  a  bill  in  no  other  sense  than  as  being 
drawn  upon  a  third  person ;  and,  before  it  was  determined, 
whether  he  would  accept,  WilUamson  gave  it  to  Palmer ;  who 
indorsed  it ;  and  it  never  was  accepted :  would  it  be  possible  for 
Williamson  to  maintain  an  action,  until  it  came  back  again  to 
him :  and  he  had  paid  money  in  respect  of  it  ?    The  consequence 

t  4  B.  E.  218  (4  Vee.  373). 
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is,  that  until  the  bill  came  back  upon  Williamson,  Palmer  would  bietcalfe, 
not  have  been  debtor  to  him :  and  if  it  had  not  come  back  to  him  ***  P*''*^- 
till  after  the  bankruptcy,  there  would  have  been  no  debt  at  the 
bankruptcy.  Then,  while  the  paper  was  afloat,  could  Palmer 
have  recovered  the  498{.,  due  upon  the  cash  transaction  ?  He 
could  not.  The  answer  of  Williamson  would  be,  that  Palmer 
had  his  name  engaged  in  that  bill,  still  in  circulation;  and 
Williamson  must  be  disentangled  from  that,  before  the  other 
could  call  for  his  balance. 

If  between  these  parties,  considered  as  solvent,  Williamson  is  [  408  ] 
entitled  to  say.  Palmer  should  not  have  the  4981.,  until  he  had 
restored  the  biU,  being  put  into  his  hands  as  a  medium  of  raising 
money,  and  the  first  obligation  was  upon  Palmer,  what  difference 
does  the  bankruptcy  make  ?  No  other  difference  than  this ;  that, 
if  the  assignees  of  Williamson  protect  his  estate  against  any 
liability  upon  the  bill.  Palmer's  estate  is  entitled  to  a  dividend 
upon  the  sum  of  498L :  that  is,  in  order  to  keep  the  accounts 
finally  right,  Williamson's  estate  is  entitled  to  retain  the 
dividends,  due  to  Palmer's  estate,  to  the  extent  of  making  them 
applicable  to  protect  the  estate  of  Williamson  against  the  bill. 
The  answer  to  the  objection,  that  in  that  way  Palmer's  estate 
will  get  501.  is,  that  it  is  accident.  If  the  bankrupt  estate  paid 
20^.  in  the  pound,  that  would  not  be  so ;  for  then  Wilhamson'a 
estate,  retaining  all  the  dividends  Palmer's  estate  would  be 
entitled  to  in  respect  of  the  498Z.,  with  a  view  to  protection 
against  the  proof  in  respect  of  the  paper,  the  thing  would  come 
round :  the  bill  would  be  taken  up  by  Palmer ;  and  the  498{. 
would  be  paid  by  Williamson. 

Therefore  the  sum  of  4982.  is  to  be  proved  against  the  estate 
of  Williamson  by  Palmer's  estate :  but  to  the  extent  of  the  proof 
against  WilUamson's  estate  upon  the  bills  the  assignees  of 
WiUiamson  are  entitled  to  retain  and  apply  the  dividends  in 
respect  of  that  proof  for  the  exoneration  of  the  estate  of 
Wilhamson;  to  reimburse  themselves  all  the  dividends  they 
should  pay  upon  the  bills,  which  ought  to  be  taken  up  by 
Palmer.  To  alter  this  decision  it  must  be  shewn,  not  only,  that 
the  bills  were  accepted  by  Goodenough;  but,  that  they  were 
accepted  on  account  of  what  the  acceptor  owed  to  Williamson. 

R.R. — ^VOL.  vin.  0 
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1805.  WILSON,    Ex    PARTE.t 

^^^'  (11  Vesey,  410—413.) 

Kldok,  L.C.  Holder  of  a  bill  of  exchange,  discharging  the  acceptor  by  receiving  a 

[  410  ]  composition,  cannot  come  upon  the  drawer. 

Distinction  as  to  an  acceptor  with  effects,  or  not,  mischieyoiis ;  with 
reference  to  accommodation  paper. 
Holder  of  a  bill  giving  time  to  the  acceptor,  discharges  the  drawer. 
Bankruptcy  of  acceptor  does  not  dispense  with  the  necessity  of  notico 
to  the  drawer. 

In  July,  1799,  Andrew  Paul  Pourtales  and  Andrew  Georgo 
Pourtales,  drew  two  bills  of  exchange  upon  Glaessen,  Kieckhoefer, 
and  Go.  of  Hamburgh,  at  three  months  after  date,  for  850Z.  and 
250Z.,  payable  to  the  order  of  the  petitioner,  for  valuable  con- 
sideration. The  bills  were  accepted :  but  before  they  were  due, 
the  acceptors  stopped  payment ;  and  the  bills  were  returned 
protested.  The  drawers  afterwards  became  bankrupt.  The 
petitioner's  proof  in  respect  of  the  bills  was  objected  to,  until 
he  should  have  had  recourse  to  the  estate  of  the  acceptors,  and 
have  received  such  dividend  as  should  be  payable  from  their 
estate.  The  petitioner  sent  the  bills  to  his  agent  at  Hamburgh 
for  that  purpose ;  who  received  a  dividend  from  the  estate  of  the 
acceptors  ;  and  was  afterwards  admitted  to  prove  the  residue  of 
his  debt  under  the  commission  against  the  drawers :  but,  before 
any  dividend  was  received  under  that  proof,  it  appeared,  that  no 
proceeding  in  nature  of  a  commission  of  bankruptcy  had  issued 
against  the  acceptors ;  but  their  affairs  were  settled  by  a  deed  of 
composition,  which  the  petitioner's  agent  had  signed  upon 
receiving  the  di\'idends  in  full  discharge  of  the  estate  of  the 
acceptors.  The  petition  prayed,  that  the  dividends  under  the 
commission  should  be  paid  to  the  petitioner.  It  was  admitted 
there  was  no  fraud;  but  the  deed  of  composition  was  signed, 
and  the  dividend  received,  by  his  agent  without  inquiry.  The 
[  *4ii  ]  petition  stated,  that  the  ^assignees  and  the  solicitor  under  the 
commission  pressed  the  petitioner  to  ap])ly  and  receive  what 
might  be  obtained  from  the  estate  of  the  acceptors ;  representmg, 
that  he  should  prove  for  the  residue :    but  upon  the  affidavits 

t  See  Bills  of  Exchange  Act  (1882),  b.  62. 
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there  was  no  special  undertaking ;  and  the  transaction  appeared      Wzlbok, 
to  originate  in  a  mistake  of  all  parties ;  supposing,  the  proceed-  ^^^^' 

ing  at  Hamburgh  was  in  the  nature  of  bankruptcy. 

Mr.  liicliards  and  Mr.  Cooke,  in  support  of  the  petition. 
Mr.  Roniilly  and  Mr.  CuUen,  for  the  assignees.     *    *     * 

The  Lobd  Chancellor: 

The  law  is  not  disputed.    It  was  very  well  settled  by  Lord 
THUBLowt  upon  great  deliberation,  that,  if  a  person,  having  the 
security  of  drawer  and  acceptor,  with  effects,  (a  distinction,  much 
to  be  regretted,  having  given  very  mischievous  authenticity  to 
accommodation  paper)  gives  the  acceptor  time,  and  much  more 
if  the  drawer  fully  discharges  the  acceptor  by  composition,  the 
holder  can  no  longer  make  a  demand  upon  the  drawer,  whether 
solvent,  or  not :  for  this  reason,  that,  if  the  drawer  could  come 
upon  the  acceptor  afterwards,  the  acceptor  does  not  receive  any 
l)enefit  by  the  composition.    The  nature  of  the  contract  must 
therefore  be,  that  the  holder  shall  so  deal  with  the  bill,  that  no 
third  person  shall  come  upon  the  acceptor  in  consequence  of  his 
act.     I  remember.  Lord  Thurlow  said,  he  had  consulted  the 
Judges  upon  that  case.    The  decision  is  therefore  of  very  high 
authority.    Lord  Rosslyn  *was  struck  with  this  consideration  ;       [  *^12  ] 
that,  if  the  holder  did  all  he  could  substantially  do  for  the  benefit 
of  the  persons  whose  names  were  upon  the  bill,  that  was  all  that 
could  be  expected ;  and  held,  that  he  should  if  he  really  acted 
for  the  benefit  of  the  other  parties  by  taking  a  composition  from 
the  acceptor,  go  on  against  the  drawer.    But  the  misfortune  of 
that  is,  that  the  other  parties  have  a  right  by  law  to  consider, 
what  is  for  their  benefit ;  and  are  the  judges  of  that ;  and  that 
has  been  carried  so  far,  that  the  actual  bankruptcy  of  the 
acceptor  does  not  dispense  with  the  necessity  of  notice  to  the 
drawer. 

That  being  the  law,  I  felt  a  wish  to  find  that  part  of  the 
petition  sustained,  which  represents,  that  the  assignees  and  the 

t  Ex  parte  Smith,  1  Cooke's  Bonk.      Reea  v.  Btrrington,  3  B.  B.  3  (2  Vea. 
Laws,    168,  171;   Stli  edit.    190,  1.      J.  540). 
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WiLBON,  solicitor  pressed  the  petitioner  to  get  what  benefit  he  could  in 
z  parte.  ^Y^^  affairs  at  Hamburgh  ;  intimating,  that  he  should  afterwards 
prove  under  the  commission.  But  the  affidavits  amount  only  to 
this ;  that  the  assignees  and  the  solicitor,  being  persuaded,  that 
there  was  a  bankruptcy  at  Hamburgh,  and  a  dividend,  actually 
set  apart,  so  that  in  bankruptcy  it  was  to  be  considered  as 
received  in  diminution  of  the  proof,  do  make  that  representation ; 
and,  that  the  petitioner  shall  receive  dividends  under  that  bank- 
ruptcy, before  he  comes  to  prove  under  the  commission  in 
this  country,  and  the  future  dividends  after  proof.  The  peti- 
tioner accordingly  sent  to  his  agent  at  Hs^burgh :  not  inquiring, 
whether  the  proceeding  there  was  a  bankruptcy  or  a  composi- 
tion ;  and  the  agent  signed  the  deed  of  composition ;  which  in 
respect  of  payments  under  it  actually  discharges  the  acceptor. 
The  question,  whether  the  petitioner  was  by  fraud  drawn  in,  or 
required  to  sign  the  deed  of  composition,  is  a  mere  question  of 
fact.  The  whole  was  a  common  mistake,  under  the  apprehen- 
sion of  all,  that  it  was  a  bankruptcy :  but,  that  being  misappre- 

L  *^i<^  ]  hension,  the  consequence  from  not  knowing  what  *the  act  was, 
must  fall  upon  the  person  who  did  the  act;  who  therefore, 
having  by  himself  or  his  agent  accepted  a  composition  in  full 
of  the  whole  demand,  is  unfortunately,  but  effectually,  under 
circumstances,  that  exclude  any  demand  by  him  against  the 
drawer's  estate. 


i8o:..  ST.   BAEBE,   Ex  PARTE.f 

Ajfriia,  11,  (11  y^y^  413—415.) 

13, 

Anff.  27.  Partners  engaged  individually  in  other  oonoems :  if  they  are  distinct, 

proof  may  be  made  in  bankruptcy  of  debts  as  between  the  different 
E  fiDON,  L.C.  estates :  not,  if  they  are  merely  branches  of  the  joint  concern. 


[  413  ] 


The  petition,  and  the  affidavits  in  support  of  it,  stated,  that  a 
joint  commission  of  bankruptcy  issued  against  Metcalfe  and 
Jeyes,  by  the  description  of  oilmen,  insurance  brokers,  dealers 
and  chapmen.  They  commenced  their  partnership  in  1793 
under  an  agreement  to  carry  it  on  as  general  factors  and 
insurance  brokers,  and  in  such  other  trades,  as  they  should 

t  In  re  JVakeham  (1884)  13  Q.  B.  D.  43. 
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agree  upon.  Daring  the  progress  of  that  partnership  Metcalfe  St.  Barbb, 
carried  on  the  trade  of  an  oihnan,  as  a  distinct  and  separate  '^^ 
concern ;  and  also  was  upon  his  sole  and  separate  account 
appointed  ship's  husband  to  sundry  vessels;  and  in  that 
character  he  gave  orders  to  the  house  of  Metcalfe  and  Jeyes,  as 
insurance  brokers,  to  effect  insurances ;  and  he  also  gave  them 
orders  for  insurances  on  account  of  other  persons;  which  he  had 
orders  to  get  made.  He  also  purchased  goods  from  the  partner- 
ship of  Metcalfe  and  Jeyes,  and  thereby  and  by  the  premiums 
due  to  them,  as  insurance  brokers,  Metcalfe  was  become  indebted 
to  the  partnership  of  Metcalfe  and  Jeyes  to  the  amount  of 
7144Z.  98.  Id. 

The  affidavits  represented,  that  these  trades  were  carried  on  in 
distinct  premises ;  that  distinct  accounts  *were  kept ;  that  the  [  ^^^^  ] 
rent  and  taxes  of  each  house  were  paid  separately ;  and  each 
had  a  separate  banker.  Under  these  circumstances  the  petition 
was  presented  by  the  assignees  of  the  joint  estate  to  be  admitted 
to  prove  against  the  separate  estate  of  Metcalfe  the  sum  of 
7144f.  98.  Id. 

Mr.  RomiUy  and  Mr.  CuUeiij  in  support  of  the  petition,  cited 
Ex  parte  Joh7i8;\  observing,  that  upon  the  affidavits  these 
trades  were  perfectly  distinct. 

Thb  Lobd  Chancellor: 

There  have  been  cases  of  a  trade  carried  on  by  three,  and 
distinct  trades  by  two,  and  by  one  of  them ;  where  this  sort  of 
proof  of  a  debt,  distinctly  due  from  one  partnership  to  the  other, 
has  been  permitted  as  between  the  partners,  so  engaged  in 
different  concerns.  The  course  of  the  authorities  has  been,  that 
a  joint  trade  may  prove  against  a  separate  trade ;  but,  not  a 
partner  against  a  partner.  In  the  case  of  Shakeshafi^  Stimipj 
and  Salisbury, I  Lord  Thurlow  went  upon  this  distinction;  that, 
where  there  is  only  one  partnership,  arranging  different  concerns, 
belonging  to  them  all,  in  different  ways,  for  the  benefit  of 
different  parts  of  that  joint  concern,  as  in  that  instance,  the  three 

t  1  Cooke's  Bank.  Law,  53S;  Sth         r  1  B.  R  74  (1  Cox,  440). 
edit,  by  Mr.  Boots,  534. 
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St.  Babbe, 
£x  parte. 


[*415] 


A^ig.  27. 


partners  carrying  on  the  business  of  cotton  manufacturers  in 
Lancashire,  and  two  of  them  in  London,  there  could  not  be 
proof  by  the  three  against  the  two :  but,  if  the  trades  are 
perfectly  distinct,  then  the  three,  as  cotton  manufacturers  in 
Lancashire,  might  be  creditors  upon  the  separate  concern  of  the 
two,  as  ironmongers  in  London.  I  am  inclined  to  abide  by  that 
case  and  Ex  parte  Johns.  *But  I  doubt,  whether  this  case  comes 
up  to  those:  whether  this  demand  is  really  constituted  by 
distinct  dealings  between  one  trade  and  another ;  and  is  any 
thing  more  than  mere  personal  receipts  of  money  by  one  partner, 
on  account  of  the  partnership,  and  to  be  laid  out  for  the  part- 
nership :  not  as  carrying  on  a  distinct  trade. 

The  petition  stood  over;  until  the  Lobd  Chancellor  was 
satisfied,  that  the  trades  were  distinct ;  when  the  order  was  made ; 
declaring,  that  as  it  appeared,  Metcalfe  carried  on  a  distinct 
trade  or  concern  from  that  of  Metcalfe  and  Jeyes,  the  partnership 
is  entitled  to  prove  against  the  estate  of  Metcalfe  such  debt  as  ho 
in  such  distinct  trade  or  concern  owed  to  the  partnership. 


1805. 
Aug.  7. 


Eldox,  L.C. 

[448] 


THE  EAEL  of  EADNOE  v.   SHAFTO. 

(11  Vesey,  448—458.) 

A  right  of  pre-emption  given  by  will,  whether  at  a  price  expreeaed  or 
to  be  fixed  by  the  trustees,  will  be  executed :  the  construction  in  tho 
latter  case  being  a  reasonable  price,  to  be  ascertained  by  reference  to 
the  Master. 

But  to  pass  such  right  to  the  heir  or  devisee  the  intention  to  accept 
the  offer  must  appear  by  some  act,  or,  at  least,  by  will.  In  this  case, 
the  will  directing,  that  A.  or  whoever  shall  after  the  testator's  deceases 
be  entitled  to  estates  in  settlement  may  have  the  refusal,  A.  having  died 
without  shewing  such  intention,  and  a  tenant  for  life  of  part  of  tho 
settled  estates,  not  by  the  settlement,  but  under  a  recovery  by  A.,  not 
answering  the  description,  it  was  held,  that  the  right  did  not  then 
exist  in  any  one. 

Sir  Charles  Duncombb  by  a  settlement,  dated  the  7th  and 
8th  July,  1708,  settled  his  freehold  estates  in  the  counties  of  Wilts 
and  Middlesex  to  the  use  of  himself  for  life ;  remainder  to  his 
first  and  other  sons  in  tail  male;  remainder  to  his  nephew 
Anthony  Lord  Feversham  for  life,  and  to  his  first  and  other 
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sons,  and  to  Thomas  Brown  (afterwards  Duncombe)  and  his  sons 
in  the  same  manner.  Sir  Charles  Duncombe  died  in  1711, 
without  issue  male;  leaving  his  nephew  Lord  Feversham 
surviving  him;  who  entered;  and  died  in  1763,  without  issue 
male ;  and  upon  his  death,  Thomas  Duncombe,  eldest  son  of 
Thomas  Brown,  became  entitled  to  the  settled  estates. 

Lord  Feversham  left  at  his  death  two  daughters;  Lady 
Iladnor  and  Frances  Bowater,  his  co-heiresses  at  law.  By  his 
will,  dated  the  21st  of  July,  1757,  he  devised  his  several  estates 
in  the  counties  of  Wilts,  Middlesex,  and  Leicester :  upon  trust, 
subject  to  annuities  and  other  charges,  for  his  children,  as 
therein  mentioned,  in  case  he  should  leave  daughters  only,  and 
there  should  be  more  than  one,  to  convey  to  all  and  every  his 
daughter  and  daughters,  equally  to  be  divided  between  them,  if 
more  than  one,  share  and  share  alike,  as  tenants  in  common, 
upon  their  severally  attaining  twenty-one,  and  the  respective 
heirs  of  their  bodies. 

The  codicil,  dated  the  22nd  of  April,  1761,  contained  the 
following  clause : 

"  I  do  hereby  further  direct  and  order,  and  it  is  my  mind  and 
will,  th^t  in  case  I  shall  leave  no  son  and  more  daughters  than 
one,  that  then  my  trustees  John  Lord  Willoughby  De  Broke, 
Francis  Walwyn,  James  Hayes,  and  Ghal'les  Moss,  and  the  sur- 
vivors and  survivor  of  them,  and  the  heirs,  executors,  and 
administrators,  do  and  shall  and  I  do  hereby  give  them  full 
power  to  make  sale  of  all  my  estates  in  Wilts  and  Middlesex, 
over  which  I  have  a  disposing  power,  whether  the  same  be  free- 
hold, leasehold,  or  copyhold,  for  the  benefit  and  advantage  of  my 
said  daughters :  and  to  prevent  any  disputes  or  difficulties  that  is 
obvious  to  foresee  may  arise  hereafter  between  or  among  them  in 
the  partition  of  the  same,  I  do  hereby  desire  that  my  kinsman 
Thomas  Duncombe,  Esq.  or  whoever  shall  after  my  decease  be 
entitled  to  the  estates  settled  by  my  uncle  Sir  Charles  Duncombe, 
may  have  the  refusal  of  them ;  and  if  he  or  they  should  not 
signify  his  or  their  consent  in  writing  to  one  or  more  of  my  said 
trustees  within  three  months  after  my  said  trustees  shall  have 
signified  to  him  or  them  the  price  or  terms  upon  which  they  are 
willing  to  convey  to  him  or  them  the  said  estates,  that  he  or  they 
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are  ready  and  desirous  to  purchase  all  the  estates  altogether  at 
the  price  or  upon  the  terms  so  fixed  by  my  said  trustees,  then 
and  in  such  case  I  do  hereby  direct  my  said  trustees  to  sell  the 
same  estates  altogether  or  in  parcels  as  they  shall  judge  to  be 
most  for  the  advantage  of  my  said  daughters,  to  the  best 
purchaser  or  purchasers  they  can  get  for  the  same."  The 
testator  farther  directed,  that  all  the  money  to  arise  from  the 
sale,  and  all  other  advantage  therefrom,  should  belong  equally  to 
his  daughters. 

After  the  death  of  the  testator  Thomas  Duncombe  entered  into 
possession  of  the  settled  estates ;  suffered  recoveries,  and  limited 
the  estates  to  himself  in  fee.  By  his  will,  dated  the  7th  of  July, 
1778,  he  gave  to  trustees  all  his  estates  in  the  county  of  Wilts, 
together  with  his  other  estates  in  the  counties  of  Hants,  Bucks, 
and  Bedford,  to  the  use  of  his  first  and  other  sons  in  tail  male ; 
and,  as  to  the  estates  in  the  counties  of  Hants  and  Wilts,  with 
remainder  to  his  daughter  Ann  Shafto  for  life  ;  remainder  to 
trustees  to  preserve  contingent  remainders;  remainder  to 
Bobert  Shafto,  her  second  son,  Thomas  the  third,  and  lastly  to 
John,  her  eldest  son,  for  life,  successively,  and  their  first  and 
other  sons  successively  in  tail  male,  and  to  his  daughter  Frances 
Duncombe  and  her  first  and  other  sons  ;  remainders  over ;  and 
the  ultimate  remainder  to  the  testator  in  fee.  The  testator 
Thomas  Duncombe  died  in  November,  1779 ;  leaving  Ann  Shafto 
and  Frances  Duncombe,  his  two  daughters,  and  no  male  issue. 
Ann  Shafto,  or  her  husband  Robert  Shafto  in  her  right,  entered 
upon  the  estates  devised  to  her  for  life.  She  died  upon  the  16th 
of  March,  1783,  leaving  Robert  Eden  Duncombe  Shafto,  her 
second  son,  tenant  for  life  under  the  will  of  his  grandfather. 
Frances  Duncombe  married  George  Henry  Rose.  They  had 
issue  a  son,  the  first  tenant  in  tail  under  the  will  of  Thomas 
Duncombe,  Robert  Eden  Duncombe  Shafto  and  his  surviving 
brother,  not  having  at  present  any  issue ;  and  the  other  being 
dead  without  issue. 

The  question  arose  upon  the  right  of  pre-emption  under  the 
will  of  Lord  Feversham,  claimed  by  the  defendant  Robert  Eden 
Duncombe  Shafto,  individually,  and  also  by  the  defendant  Mrs. 
Rose,  jointly  with  him. 
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Mr.  Fonblanque  and  Mr.  Bell  for  other  defendants,  resisting 
those  claims : 

This  Court  will  not  give  the  right  of  pre-emption  ;  but  will 
direct  a  sale,  generally,  in  its  usual  course.  Where  a  sum  is 
limited  by  the  party,  the  case  is  different :  but  how  is  the  Court, 
except  by  competition,  to  find  out  the  fair  price :  the  more 
difficult  to  ascertain  from  the  particular  situation  of  the  estates, 
in  the  neighbourhood  of  the  borough  of  Shaftesbury  ?  Such  a 
right  of  pre-emption  cannot  be  considered  a  valuable  interest,  to 
go  with  the  estates.  The  will  cannot  be  construed  to  give  any 
kind  of  right,  to  be  enforced  in  equity.  The  Court  will  sell  the 
estate  at  the  full  value  ;  and  the  true  mode  of  attaining  that  is  by 
auction. 

Mr.  Piggott^  Mr.  Richards,  and  Mr.  Leach  ^  for  the  defendant 
Bobert  Eden  Duncombe  Shafto : 

The  right  of  pre-emption,  given  by  this  will,  is  as  much  a 
trust  as  the  sale  of  the  estate ;  which  is  given  to  trustees  for  the 
sole  purpose  of  selling  it.  It  was  competent  to  the  testator  to 
direct  the  mode  of  executing  the  trust ;  and  beyond  the  primary 
object,  to  provide  for  his  two  daughters,  and  to  prevent  disputes 
between  them,  to  give  any  advantage  to  any  other  person.  This 
power  of  pre-emption  is  conditional ;  depending  upon  two  events 
described ;  in  case  the  testator  Lord  Feversham  shall  leave  no 
son ;  and  in  case  he  shall  leave  more  daughters  than  one.  The 
object  was  to  give  a  personal  benefit,  connected  with  the  estates 
described :  viz.  those  settled  by  Sir  Charles  Duncombe ;  affording 
an  opportunity  of  annexing  those  estates  to  others,  with  which 
they  were  intermixed,  belonging  to  the  testator.  This  defendant, 
being  in  possession  of  those  estates,  answers  the  description :  the 
right  being  connected  with  that  possession ;  and  being  given  by 
a  person,  who  could  not  *be  ignorant,  that  Thomas  Duncombe 
was  tenant  in  tail,  and  could  make  the  estate  his  own ;  as  he 
did. 

(The  Lord  Chancellor:  Suppose,  Duncombe  had  died  a 
tortnigbt  after  the  death  of  Lord  Feversham ;  and  had  left  an 
infant  son :  what  could  have  been  done  in  that  case  ? ) 
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The  Earl  For  the  Defendant : 

or  Radxoi: 

.*!__  Incapacity  would  have  the  same  effect  as  refusal.     The  Court 

might  guard  this  part  of  the  trust  by  directing  the  Master  to  put 
a  price  upon  the  estates ;  who  might  take  the  opinions  of 
competent  persons ;  and  advert  to  every  circumstance,  that 
would  affect  the  value.  The  testator  must  have  been  aware  of 
the  difficulties,  if  any  exist.  The  trustees  may  safely  fix  a  fair 
price ;  adopting  the  best  means  they  can.  The  right  of  refusal 
is  a  valuable  interest ;  and  the  trustees  are  bound  to  execute 
that  direction  in  the  will :  or  the  Court,  if  the  trustees  are  not 
able ;  and  the  difficulty  cannot  be  an  objection. 

The  Attomeii'General  for  the  defendant  Mrs.  Kose : 

The  right  of  pre-emi)tion  is  in  the  defendants  Mrs.  Eose  and 
Mr.  Shafto :  the  heir  of  Thomas  Duncombe  being  the  person 
entitled  to  the  benefit,  intended,  and  to  have  the  offer  made  to 
him  at  the  death  of  the  testator.  Such  a  right  will  be  carried 
into  execution  by  the  Court.  There  can  be  no  doubt,  the  testator 
might  have  given  the  right  of  pre-emption  at  less  than  the 
value  ;  expressing  that  purpose  by  his  will ;  and  this  direction  to 
trustees  to  tender  the  estate  at  the  price,  at  which  they  may 
value  it,  is  not  very  different.  The  testator  must  in  both  cases 
be  taken  to  intend  to  give  it  a  benefit ;  and  if  difficulties  occur, 
[  *4ri8  J  they  are  raised  l)y  himself.  The  *circumstances,  connected  with 
the  particular  situation  of  the  estates,  cannot  have  any  influence. 

Mr.  Fonhlanquc,  in  reply  : 

The  Court  must  let  the  subject  of  the  sale  find  its  value 
through  the  medium  of  the  Master.  I  admit,  this  implies  a 
benefit:  not,  however,  a  personal  benefit,  or  of  a  pecuniary 
nature;  but  a  mere  local  advantage.  The  person  intended  is 
evidently  the  person  in  possession  of  the  settled  estates.  It 
cannot  be  supposed  to  possess  a  descendible  quaUty  :  so  as  to  go 
to  a  mere  stranger,  if  recoveries  should  be  suffered. 

The  Lord  Chancellor: 

Having  had  doubts  upon  this  will  for  twenty  years,  there  can 
be  no  use  in  taking  more  time  to  consider  it.    It  is  contended, 
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that  there  was  convenience  in  selling  under  the  practical  effect  of    Tin:  Eakl 
the  power  of  pre-emption  ;  though  it  should  not  bring  the  estate  r.  ' 

quite  up  to  the  price  another  mode  might  reach:  but  some  ^"afto. 
benefit  might  in  that  way  be  derived  to  the  daughters  from  the 
circumstance,  that  partition  would  not  take  place;  and  the 
benefit  looked  to  was  avoiding  that  inconvenience.  The  testator 
in  the  terms  he  has  used  in  the  event,  that  the  option  was  not 
accepted,  supposed,  there  might  be  a  more  advantageous  mode 
than  a  sale  to  one  person :  viz.  a  sale  in  parcels :  yet  at  the 
expense  of  that  advantage  to  his  daughters  he  proposes  this  right 
of  pre-emption,  attended  with  the  inconvenience,  that  might 
accompany  the  sale  of  the  whole  together.  It  was  therefore 
within  the  scope  of  his  professed  intention,  that  there  might  be  a 
sale  less  advantageous  by  the  mode,  which  he  has  pointed  out 
in  the  first  instance,  than  in  the  second.  That  circumstance, 
therefore,  that  it  might  be  less  advantageous,  *would  not  [  *^'>*  ] 
authorize  the  Court  to  repel  the  purpose. 

It  is  stated  broadly,  that  this  Court  would  execute  a  will, 
proposing  a  right  of  pre-emption ;  and  there  is  no  doubt,  a  will 
may  be  so  construed  as  to  give  a  right,  which  the  Court  would 
unquestionably  execute.  Suppose  the  case,  that  has  been  put  by 
the  Attarney 'General,  a  recital  in  the  will,  that  the  estate  is  valued 
at  50,0002.,  with  a  direction,  that  it  should  be  offered  to  a 
particular  person  at  S0,000{. :  clearly  this  Court  would  act.  In 
that  case,  however,  the  testator  himself  has  given  the  Court 
the  easy  means  of  acting,  and  executing  his  purpose.  The 
question  in  this  case  is,  whether  the  testator  having  directed  the 
trustees  to  offer  the  estate  at  such  price  and  upon  such  terms,  as 
they  may  think  proper  to  fix,  the.Court  will,  if  the  trustees  will  not 
act,  place  itself  in  their  stead  ;  and  before  the  Master  fix  a  price, 
at  which  the  estate  shall  be  offered  to  the  person,  who  in  that 
way  of  putting  it  seems  to  be  an  object  of  the  testator's  favour. 
Upon  that  question  there  would  be  no  difficulty  or  inconvenience. 
If  the  testator  ordered  the  trustees  to  put  a  reasonable  value 
upon  the  estate,  and  to  offer  it  to  a  particular  person  at  that 
value,  and  they  die,  or  refuse  to  act,  the  Court  might  direct  a 
reference  to  the  Master  to  fix  the  value ;  and  execute  the  trust 
by  proposing  the  estate  to  him  at  that  value  ;  and,  if  he  did  not 
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The  Eajil    accept  the  proposal,  putting  it  up  to  a  public  sale.    If  therefore 

V.  there  is  an  objection  in  this  Court  to  executing  a  will  with  a  right 

^HAFTo.      ^1  pre-emption,  that  must  arise,  not  out  of  the  general  doctrine, 

but  the  terms  of  that  will,  which  the  Court  is  called  upon  to 

execute.     I  incline  upon  the  whole  to  think,  first,  that  if  the 

nature  of  the  property  will  not  alter  the  rule,  the  difficulty  of 

executing  the  trust  ought  not  to  alter  it ;  and,  if  it  was  necessary 

[  *^^^»  ]      to  decide  upon  this  ground,  that  a  reference  *ought  to  be  made 

to  the  Master  to  fix  such  price  and  terms,  at  which  the  trustees 

ought  to  have  offered  the  estate ;  taking  care,  that  the  ground 

and  information,  upon  which  the  Master  proceeded,  should  be 

communicated  to  the  Court,  in  order  to  ascertain,  that  the  trust 

was  as  beneficially  executed  as  the  nature  of  it  would  allow. 

But  my  judgment  upon  this  case  is,  that  under  the  circum- 
stances that  have  taken  place,  no  one  is  entitled  by  this  will  to 
the  right  of  pre-emption  proposed.  In  the  case  that  has  been 
put  by  the  Attorney-General,  of  an  estate,  worth  50,000Z.  offered 
to  a  particular  person  at  80,000Z.,  and  the  other  case,  where  the 
testator  directs  the  trustees  to  make  an  offer  at  a  reasonable 
price,  to  be  fixed  by  them,  the  Court  possibly  to  one  intent 
would  hold  either  will  to  amount  in  substance  to  a  devise  of  the 
estate  itself,  if  that  person  would  accept  it  upon  those  terms: 
but,  if  the  effect  of  the  option  could  be  construed  as  high  in 
either  case,  the  person  must  in  his  life  do  some  act,  denoting, 
that  he  accepts  the  benefit :  or  the  Court  cannot  consider  him  as 
being  in  the  same  circumstances,  as  if  he  had  made  a  contract 
for  the  purchase  of  the  estate.  In  this  instance,  if  Mr. 
Duncombe  had  accepted  the  offer,  and  done  any  act,  denoting 
that  purpose,  even  by  his  own  will,  it  might  have  been  compared 
to  the  case  of  contract:  but  if  that  person  dies  without  doing 
any  act,  it  cannot  be  said,  that  the  case  is  the  same  as  if  he  had 
contracted  for  a  purchase;  or,  that  his  real  representatives 
could  call  upon  his  personal  property  to  pay  for  that  estate,  if 
it  had  been  contracted  for. 

« 

My  idea  upon  the  whole  will  is  this:   the  testator  thought, 

that  during  his  life  he  hud  by  his  interest  in  these  estates  such  a 

[  •4C6  ]      power  over  the  rights  of  disposing  in  those,  *who  were  to  come 

after  him,  that  the  settlement  of  those  estates  would  remain 
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undisturbed  at  least  until  his  death ;  and  therefore  makes  the    The  earl 
proposal  in  terms,  by  which  I  think  he  intended  to  connect  ^, 

these  persons,  the  estates,  and  the  settlement,  together;  with      Shafto. 
reference  to  any  option  he  meant  to  propose  to  any  of  them. 
His  object  was  to  throw  into  that  course  of  devolution  these 
estates  if   the  parties,  entitled  to  the    estates   in   settlement, 
chose  to  take  them  in  that  course,  created  by  the  settlement  of 
the  estates,  to  the  owners  of  which  he  intended  to  give  this  right 
of  pre-emption.     I  think  the  point  made  by  Mrs.  Bose,  more 
hopeful  than  that  of  Mr.  Shafto.    Thomas  Duncombe,  as  the 
person  connected  with  the  estates  in  that  settlement  at  the  death 
of  the  testator,  being  the  person  who  had  an  option,  but  only  an 
v^ption,  given  to  him,  I  do  not  know,  that  he  might  not  have 
(lone  some  acts  during  his  life,  that  would  have  bound  his  heirs. 
I!  he  had  recited  in  his  own  will  an  offer  at  such  price  as  the 
trustees  would  dispose  at,  that  is,  a  reasonable  price,  which 
would,  I  think,  be  the  construction  this  Court  would  put  upon 
the  power  of  the  trustees,  and  had  declared  by  act  in  his  life,  or 
by  will,  that  he  would  accept  it  upon  those  terms,  I  do  not  know, 
that  iu  that  case  the  estate  would  not  have  descended,  or  passed 
hj  his  devise,  and  his  personal  representative  must  have  paid 
for  it.    But,  if  a  testator  goes  no  farther  than  to  propose  by  his 
will  an  offer  to  a  particular  person  at  a  price,  to  be  fixed  by  his 
trustees,  and  that  person  does  no  act  in  his  life,  signifying, 
what  he  will  do,  I  do  not  conceive,  the  interest  he  has  can  be 
longer  than  his  life ;  or,  that  it  will  descend  to  his  real  re- 
presentative, to  be  paid  for  by  his  personal  estate. 

Mrs.  Bose  and  Mr.  Shafto  therefore  have  not  at  this  moment 
the  right  of  pre-emption.  On  the  other  hand  Mr.  Shafto,  as  a 
particle  of  those,  taking  the  settled  ^estates,  viz.  tenant  for  life  [  *^'>7  ] 
of  some,  and  having  no  title  in  the  others,  and  not  claiming 
those  which  he  has  under  the  settlement,  to  which  the  testator 
looked  as  the  means  of  connection,  does  not  answer  the  descrip- 
tion of  the  persons  entitled  to  the  settled  estates.  When  the  will 
was  made,  the  testator  had  no  idea,  that  Mr.  Duncombe  had  any 
\)ower  of  affecting  the  remainders  to  him  and  his  issue  male 
after  the  death  of  Lord  Feversham.  But  Duncombe  might  by  a 
fine  have  created  a  base  fee  in  himself ;  or  might  have  sold  that 
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Thi:  Earl    base  fee  to  a  stranger,  who  would  have  said,  he  was  in  possession 
r,  ^        of  the  settled  estates.    Buncombe  however  would  have  answered, 

Shafto.  ^.j^g^j  |.jjQ  benefit  was  intended  for  him  individually;  and  this 
Court  would  not  have  held  that  stranger  intended  to  have  this 
right.  Though  there  is  difficulty  from  the  phrase,  the  testator 
must  be  taken  to  mean  such  person,  as  at  the  time  of  his  death, 
or  from  time  to  time  after  his  death,  should  be  entitled  to  these 
estates,  settled  under  that  settlement,  to  which  he  was  looking, 
when  ascertaining,  who  were  the  individuals,  who  after  his  death 
would  take  those  settled  estates.  It  is  said,  you  are  not  to  look 
at  a  will  with  reference  to  circumstances  that  do  not  exist,  in 
order  to  determine,  what  is  to  be  the  result  under  the  circum- 
stances that  do  exist.  But  in  trying  the  meaning  of  phrases  in 
the  will  you  may  look  at  all  the  circumstances,  in  which  the 
Court  might  have  been  called  upon  to  determine  the  meaning  of 
the  same  phrases,  applied  to  a  different  state  of  circumstances. 
If  these  estates  had  been  sold  to  five  different  persons,  all 
strangers  to  the  family,  or  to  fifty,  and  the  right  of  pre-emption 
is  to  go  to  those,  claiming  the  property  by  this  sort  of  alienation, 
not  under  the  settlement,  in  whom  would  it  have  been,  the  five, 
or  the  fifty ;  perhaps  the  estates  made  the  subject  of  different 
settlements?    All  that  is  to  be  considered.    Another  difficulty 

I  *458  ]  occurs  *upon  the  circumstance,  that  Mr.  Shafto  is  only  tenant 
for  life. 

Upon  the  whole,  this  right  of  pre-emption  does  not  exist  in 
any  one  at  present.  It  is  not  necessary  to  say,  what  the  Court 
will  do  with  rights  of  pre-emption  in  general,  when  that  question 
may  arise.    This  case  does  not  call  for  a  decision  upon  it. 
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VANCOUVER  V.   BLISS.  isor,. 

(11  Veeey,  438-466.)  j^^f,-. 

Costs  in  equity  in  the  discretion  of  the  Court,  upon  the  circumstances :      ^ 
not  following  the  event,  by  a  positive  rule,  as  at  law,  though  primd    *''^^^^'»  ^^' 
facte  that  is  the  course ;  and  circumstances  must  be  brought  forward  by        [  458  ] 
the  party  who  fails. 

In  this  instance,  a  bill  by  a  vendor  for  a  specific  ][>erformance,  the 
report  being  against  the  title,  the  bill  was  dismissed  with  costs  upon 
the  circumstances:  the  purchaser  having  taken  possession  at  the  instance 
of  the  vendor,  representing  the  title  to  be  perfect ;  though  possession 
taken,  generally,  is  of  weight  as  to  costs. 

Upon  a  question  of  title,  as  to  specific  performance,  farther  evidence 
may  be  produced  on  both  sides  before  the  Master. 

The  Court  looks  at  the  answer  upon  a  question  of  costs. 

Mischievous  consequences  of  the  distinction,  established  by  the  case 
of  Shapland  v.  Smith,  between  a  title  good  or  bad,  and  such  as  a 
purchaser  shall  or  shall  not  be  compelled  to  take. 

Thb  bill  prayed  the  specific  performance  of  an  agreement  for 
the  sale  of  an  estate  by  the  plaintiff  to  the  defendant. 

The  defendant  by  his  answer,  among  other  objections,  repre- 
sented, that  the  particular  was  false,  first,  in  stating,  that  the 
whole  estate,  consisting  of  1,400  acres,  is  tithe-free,  except  about 
74  acres ;  for  which  a  composition  of  508.  per  annum  was  paid ; 
and  a  parcel  of  exchanged  land,  consisting  of  61  acres  and  a 
half :  2ndly,  in  stating,  that  only  six  tenants  of  the  manor  of 
HoUesly  cum  Sutton  have  a  right  to  cut  whins  on  about  400  of 
700  acres  of  pasture :  all  the  tenants  of  that  and  another  manor, 
60  in  number,  having  such  right :  Srdly,  400  acres  not  being  the 
freehold  and  inheritance  of  the  *plaintiff,  as  described  by  the  [  *459  ] 
particular;  but  consisting  of  a  mere  common,  subject  to  the 
rights  of  common  in  the  tenants  of  the  manors.  The  answer 
also  stated,  that  the  particular  described  the  estate  as  capable  of 
improvement ;  and  that  the  defendant  took  possession  in  conse- 
quence of  the  plaintiff's  pressing  him  to  do  so,  without  laying 
the  title  before  any  one;  representing,  that  it  was  perfectly 
clear.  The  Master's  report  stated,  that  a  good  title  could  not  be 
made  to  the  estate ;  to  which  report  exceptions  were  taken :  1st, 
upon  the  title :  2ndly,  that  the  defendant  having  by  his  answer 
put  in  issue  the  question  as  to  the  right  of  common,  and  both 
parties  having  examined  witnesses  as  to  that  before  the  hearing. 
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Vakcodvee  the  Master  ought  not  to  have  received  any  farther  evidence. 
Bliss.  Against  the  latter  exception  it  was  contended  for  the  defendant, 
that  the  rule,  that  a  party  cannot  go  into  evidence  before  the 
Master,  that  might  have  been  examined,  or  upon  points,  that 
might  have  been  examined  to,  in  chief,  does  not  apply  to  these 
cases,  on  account  of  the  injustice  to  the  purchaser :  the  vendor 
being  at  liberty  at  any  time  before  the  report  to  produce  evidence 
in  support  of  his  title. 

The  exceptions  were  over-ruled  ;  and  the  bill  dismissed. 

For  the  defendant  it  was  then  insisted,  that  the  bill  should  be 
dismissed  with  costs ;  which,  it  was  observed,  though  generally 
in  the  discretion  of  the  Court,  are  of  extreme  consequence  in 
cases  of  this  nature ;  and  therefore  it  was  much  to  be  wished, 
that  some  rule  should  be  laid  down  upon  the  subject.  For  the 
X)laintiff  it  was  insisted,  that  the  costs  were  entirely  in  the 
discretion  of  the  Court,  to  be  determined  upon  the  circumstances 
of  the  whole  case ;  and  there  was  no  general  rule. 

[  k>o  ]  The  LoBD  Chancellor  said,  he  did  not  know  that  there  was 

any  settled    rule;    though    it  was  much  to  be  wished;   and 
permitted  the  point  to  stand  for  argument. 

Mr.  Riclmrds  and  Mr.  Bell,  for  the  plaintiff.     *     *     * 

Mr.  RomiLly,  Mr.  Hart,  and  Mr.  Martin,  for  the  defendant. 

«     «     » 

[  402  ]  Mr.  Riclmrds,  in  reply.     *     *     * 

The  Lobd  Chancellor: 

It  would  be  a  most  satisfactory  doctrine,  if  I  was  at  liberty  to 
say,  that  in  any  species  of  suit  the  rule,  that  prevails  universally 
at  law,  that  the  costs  shall  abide  the  event,  was  established  in 
equity ;  for  frequently  the  most  painful  and  anxious  duty  of  a 
Judge  in  this  Court  is  to  execute  well  the  judgment  as  to  costs  ; 
depending  more  upon  discretion  than  the  merits :  with  reference 
to  which  the  rules  of  law  and  the  principles  of  equity  guide  you 
with  much  more  certainty.    But  that  has  not  been  so  decided  in 
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equity ;  and  I  should  be  Borry  to  see  the  rule  of  this  Court  vasoouver 
altered ;  from  the  circumstailce  of  making  persons  answer  large       bliss. 
sams  in  costs,  where  the  demand,  which  is  the  object  of  the  suit, 
is  very  small :  a  circumstance  *frequently  much  to  be  regretted      [  *  tC3  ] 
at  law  upon  moral  principles.     There  must  be  some  mode  of 
settling  the  differences  of  men ;  and  it  is  much  better,  that  they 
should  resort  to  courts  of  justice,  than  that  their  passions  should 
lead  them  to  other  modes  of  terminating  their  differences. 

As  to  the  question  of  costs  upon  a  suit  in  equity  for  the 
specific  performance  of  an  agreement,  if  there  is  any  rule,  that 
the  person,  who  fails,  shall  pay  costs,  it  is  new  to  me.  I  think,  in 
such  a  suit  he,  who  fails,  is  primd  facie  to  be  taken  to  be  the 
person  liable  to  costs,  upon  principles  both  of  morality  and 
justice ;  and  those  parties,  who  depend  upon  circumstances  to 
govern  the  discretion  of  the  Court  in  withholding  the  costs,  have 
it  imposed  upon  them  to  shew  the  existence  of  those  circum- 
stances in  a  sufficient  degree  to  cut  down  the  primd  facie  claim 
of  costs.     *     *     * 

What  is  the  present  case  ?  The  plaintiff  was  in  possession  of 
Ihis  estate ;  and  I  take  him,  from  the  answer,  which  has  been 
put  in  by  the  defendant,  to  have  been  convinced,  that  he  had  a 
title,  which  he  might  most  *confidently  offer.  The  title  upon  [  *^^*  ] 
the  face  of  the  deeds  would  have  created  great  doubt  in  my  mind : 
not,  in  whether  he  had  a  title ;  but  to  what  he  had  a  title.  He 
was  led  to  a  persuasion  upon  that,  which  is  not  correct,  by  the 
circumstance,  that  a  former  owner  had  taken  upon  him  to  alter 
the  description  of  the  premises  from  that,  which  had  from  the 
beginning  stood  in  the  title-deeds.  The  particular  held  out  a 
clear,  indisputable,  title  to  an  estate,  of  an  improveable  nature, 
consisting  of  1,400  acres,  represented  to  be  all  the  soil  and 
freehold  of  the  vendor,  with  the  exception  that  400  acres  were 
liable  to  the  right  of  certain  tenants  to  cut  whins.  The  vendor, 
not  only  confides  in  that  title  himself ;  but,  (for  I  am  bound  on 
the  question  of  costs  to  look  at  the  answer,)  goes  the  length  of 
recommending  the  purchaser  to  do  that,  which  is  frequently  an 
answer  as  to  costs  ;  to  take  possession  without  any  advice  upon 
the  title ;  and  puts  him  in  possession.  Lord  Thtjrlow  says,  that, 
if  a  purchaser  will  not  wait,  until  the  title  is  cleared,  but  will  take 

n.R. — vol.  vi:i.  r 
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Vahcouvek   posBeBsion,  and  put  the  vendor  to  all  the  inconvenience  of  the 

1*. 

Bliss.  discassion,  when  he  is  out  of  possession,  and  the  other  has  got 
it,  that  weighs  much  as  to  costs.  But  that  weighs  nothing  in 
this  instance;  upon  the  terms  of  the  contract,  with  regard  to  the 
future  period  at  which  the  title  is  to  be  made  good:  but  farther, 
the  vendor  presses  the  purchaser  to  repose  confidence  in  him, 
and  not  even  take  the  opinion  of  counsel  upon  the  title.  The 
purchaser,  therefore,  taking  possession  under  those  circum- 
stances, is  protected  from  the  consequence,  arising  from  the 
mere  fact  of  taking  possession  in  other  cases,  as  to  costs. 

It  appeared  before  the  Master,  that  this  is  not  an  abstract  of 
such  a  title  as  this  Court  will  compel  a  purchaser  to  take.  I  am 
sorry  to  use  that  expression  ;  recollecting  a  period,  when  no  such 

[  *4(i:»  j  words  were  used ;  *when  it  was  the  oflBce  of  the  Court  to  decide, 
whether  the  title  was  good  or  not ;  and  it  was  thought  better, 
that  the  dry  rule  should  prevail,  that,  if  the  title  was  good,  the 
purchaser  should  take  it,  than  that  the  Court  should  speculate 
upon  the  point,  whether  there  was  more  or  less  difficulty  in  the 
title ;  and  say  in  one  case,  he  should  taJ^e  it ;  in  another,  he 
should  not.  The  old  course  was,  that  if  the  parties  were  afraid 
uf  the  decision,  they  appealed ;  and  had,  not  a  title  absolutely 
indefeasible,  but  as  good  a  warranty  as  could  be  procured.  The 
departure  from  that  course  has  been  attended  with  great  mischief. 
The  first  instance  is  the  case  of  Shapland  v.  Smith  ;f  in  which 
the  single  question  between  Baron  Eyre  and  Mr.  Hett  was, 
whether  there  was  a  use  executed,  or  not ;  and  the  case  sunk 
down  into  this  state  ;  that  with  so  much  difficulty  upon  the  title 
a  purchaser  should  not  be  compelled  to  take  it. 

That  case  has  been  followed  since.  What  is  the  consequence? 
It  is  scarcely  possible  to  represent  the  difficulties,  that  have 
arisen  from  it ;  especially  in  a  period,  when  persons,  under  the 
description  of  land-jobbers,  are  going  about,  looking  for  these 
things ;  and  persons  improvidently  enter  into  contracts  with 
them.  Whenever  a  contract  is  made  for  the  purchase  of  land, 
though  no  doubt  has  ever  been  entertained  upon  the  title,  no 
one  thinking  of  disputing  it,  if  the  purchaser  has  a  good  bargain, 
he  overlooks  all  these  objections ;  but,  if   he  finds,  he  cannot 

t  1  Br.  C.  C.  75. 
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sell  the  estate  as  well  as  he  wished,  or  cannot  enjoy  it  to  his   Vanooutkb 
satisfaction,  the  first  thing  is,  that  the  abstract  goes  to  some  one       Bliqb. 
for  the  express  purpose  of  finding  out  objections ;  and  opinions 
are  given  on  both  sides.    I  feel  great  concern  for  the  owners  of 
this  sort  of  *property.    The  consequence  is,  not  only  the  misery,       [  •^ee  ] 
arising  from  the  uncertainty,  whether  that,  which  they  have  been 
enjoying  with  happiness,  and  upon  which  their  families  are  to 
subsist,  is  their  property ;  but  it  is  an  invitation  to  all,  who  may 
fancy  they  have  an  interest  in  it,  to  make  an  attack.    There 
cannot  be  much  doubt  therefore,  which  is  the  best  rule :  but  the 
course,  that  now  prevails,  has  been  established  so  long,  that  I 
have  not  authority  to  alter  it. 

But  this  case  does  not  fall  within  that  rule  ;  for,  attending  to 
the  particular,  and  giving  the  plaintiff  credit  for  a  persuasion, 
that  he  could  sell  according  to  the  particular,  that  contract 
authorized  the  purchaser  to  say,  he  was  to  go  into  the  Master's 
office  to  contend  nothing  but  the  point,  whether  that  abstract 
gave  a  good  title;  and  if  upon  such  a  particular,  instead  of 
going  to  the  decision  of  a  simple  question  of  law  upon  the  in- 
struments appearing  on  the  abstract,  proof  is  to  be  made  by  the 
examination  of  old  witnesses  under  commissions,  whether  these 
rights  of  common  exist,  and  are  consistent  with  the  instrument, 
though  instead  of  the  freehold  the  purchaser  would  have  nothing 
but  sheep-walks,  the  consequences  would  be  most  mischievous. 
Though  on  the  other  side  there  may  be  some  hardship  upon  the 
person,  who  ought,  before  he  enters  into  the  contract,  to  know 
the  state  of  his  title,  the  effect  would  be  the  greatest  injustice  to 
the  other ;  who  cannot  know  any  thing  but  from  the  inquiry 
before  the  Master.  Of  two  innocent  individuals  the  burthen  of 
costs  must  fall  on  the  former,  not  the  latter.  Therefore,  though 
there  is  no  imputation  upon  the  plaintiff's  conduct,  my  judgment 
is,  that  under  the  circumstances  of  this  contract,  and  the  plain- 
tiff's title,  and  attending  to  what  is  the  rule  of  the  Court  as  to 
costs,  this  bill  must  be  dismissed  with  costs,  to  be  paid  by  the 
plaintiff. 
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Though  a  party  is  not  permitted  to  execute  a  power  for  his  own 

Eldon,  L.C.  benefit,  and  the  objection  cannot  be  waived  by  a  party,  participating  in 

[  467  ]  the  benefit,  as  against  other  interests,  the  Coiut  will  not  act  against  the 

title  upon  a  mere  suspicion,  that  a  transaction  was  of  that  nature; 
appearing  fair  both  upon  the  instruments  and  the  abstract:  yiz.  a 
purchase  under  the  execution  of  a  power  of  appointment  by  a  father, 
subject  to  estates  for  life  in  him  and  his  wife,  in  favour  of  their  son ;  all 
three  joining;  and  receiving  the  money,  the  fair  value;  which  is  pre- 
sumed to  be  received  according  to  their  interests  in  the  estate ;  and  the 
purchaser  not  bound  to  see  to  the  application. 

Power  of  appointment  by  deed,  to  be  signed  and  sealed  in  the  presence 
of  witnesses.  The  attestation  applying  only  to  sealing  and  delivery ; 
though  the  deed  purported  to  be  signed,  sealed,  and  executed,  it  was 
presumed,  that  the  signature  was  in  the  presence  of  the  witnesses. 

Mere  suspicion,  upon  opinions  in  the  abstract,  &c.  will  not  support  an 
objection  by  a  purchaser. 

Power  of  sale  not  well  executed  by  a  partition. 

Power  of  exchange  or  partition  does  not  include  a  power  of  sale. 

A  person,  affected  by  notice,  has  the  benefit  of  the  want  of  notice 
by  intermediate  parties. 

The  bill  prayed  the  specific  performance  of  an  agreement  for 
the  sale  of  the  estate  of  High  Gannons,  Herts,  by  the  plaintiff  to 
the  defendant,  for  14,175Z. ;  which  was  resisted  upon  different 
objections  to  the  title  :  the  plaintiff  also  insisting,  that  all  objec- 
tion was  waived  by  the  defendant,  having  immediately  after  the 
sale  attempted  to  re-sell  the  estate  by  auction ;  at  which  sale  it 
was  bought  in ;  and  thereby  a  future  sale  was  prejudiced.  By 
a  decree,  pronounced  at  the  Bolls,  a  reference  to  the  Master  as  to 
the  title  was  directed.  The  Master's  report  was  in  favour  of  the 
title,  except  as  to  a  small  part,  a  little  exceeding  six  acres : 
which  part  the  report  stated  not  to  be  material  to  the  possession 
and  enjoyment  of  the  estate ;  and  that  5001.  would  be  a  proper 
compensation  in  respect  of  it.J  Exceptions  were  taken  by  the 
defendant  to  the  report ;  as  stating,  that  a  good  title  could  bo 
made  to  all  the  estate,  except  the  six  acres ;  and,  that  the  six 

t  As  to  the  suspicion  of  fraud,  see  and  Osborne  (1876)  3  Ch.  D.  618,  40 

Alexander  v.  Mills  (1870)  L.  R.  6  Ch.  L.  J.  Ch.  780,  35  L.  T.  N.  S.  146. 
124,  40  L.  J.  Ch.  73,  24  L.  T.  N.  S.  J  Calcrs/t  v.  Boebuck,  1  R.  E.  126 

206.    As  to  the  partition  Li  re  Frith  (1  Ves.  J.  221). 
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acres  were  not  material  to  the  possession  and  enjoyment ;  and  by     M'Queen 
the  plaintiff;  as  the  report  stated,  that  the  plaintiff  conld  not    fabquhab. 
make  a  good  title  to  the  six  acres. 

The  objections  to  the  title  as  to  the  principal  part  of  the       [  468  ] 
estate  stood  upon  the  following  instruments  and  circamstances. 

By  indentures,  dated  the  8th  of  July,  1747,  the  manor  and 
estate  of  Cannons  were  settled  to  the  use  of  William  Abney,  for 
life,  without  impeachment  of  waste:  remainder  to  the  use  of 
Catherine  his  wife,  for  life,  in  the  same  manner :  remainder  to 
trustees  to  preserve  contingent  remainders:  remainder  to  the 
use  of  all  and  every,  or  such  one  or  more  of  the  children  of 
William  and  Catherine  Abney,  and  in  such  parts  and  proi)or- 
tions,  manner  and  form,  and  subject  to  such  charge  or  charges 
for  the  benefit  of  any  such  child  or  children,  and  with  or  without 
power  of  revocation,  as  William  Abney  by  any  deed  or  deeds, 
writing  or  writings,  to  be  by  him  signed  and  sealed  in  the 
presence  of  two  or  more  witnesses,  or  by  his  last  will  and  testa- 
ment, attested  by  three  or  more  credible  witnesses,  shall  direct 
or  appoint ;  and,  until  such  direction  or  appointment,  to  the 
use  of  all  and  every  the  children,  equally  to  be  divided  between 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint-tenants,  and  the  several  and  respective  heirs  of  their 
bodies ;  with  survivorship,  if  one  or  more  die  without  issue ; 
and  for  want  of  such  issue,  to  the  use  of  the  heirs  of  the  body  of 
Catherine ;  remainder  to  the  heirs  and  assigns  of  William  Abney. 

This  deed  contained  a  proviso,  that  it  shall  be  lawful  for 
Abney  and  his  wife  during  their  joint  lives,  and  for  the  survivor, 
by  any  deed  or  deeds,  writing  or  writings,  to  be  by  them  or  the 
survivor  sealed  and  delivered  in  the  presence  of  two  or  more 
credible  witnesses,  to  revoke  and  make  void  all  and  every  the 
uses  and  estates  before  limited ;  and  to  limit  to  two  trustees ; 
upon  trust  that  they  shall  with  all  convenient  speed  after 
^creating  such  trust  by  direction  of  Abney  and  his  wife,  or  the  [  *469  ] 
survivor,  in  writing,  sell  and  convey  the  premises ;  and  upon 
forther  trust,  that  the  trustees  shall  with  all  convenient  speed  by 
direction  of  Abney  and  his  wife,  or  the  survivor,  or  the  executors 
or  administrators  of  the  survivor,  lay  out  the  money  to  be  raised 
by  such  sale  in  the  purchase  of  freehold  estates ;  and  settle  the 
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M'QuEKN  Bame  to  the  same  uses,  or  such  as  shall  be  capable  of  taking 
Fabquhab  effect  (except  the  power  of  revocation  and  trust  to  sell,)  and  until 
the  purchase  with  consent,  &c.,  to  lay  out  the  money  upon  real 
or  government  securities. 

The  deed  contained  another  power  for  Abney  and  his  wife,  or 
the  survivor,  by  any  deed  or  deeds,  writing,  or  writings,  by  them 
or  the  survivor,  signed  and  sealed  in  the  presence  of  two  or  more 
credible  witnesses,  to  revoke  or  alter  all  or  any  of  the  said  uses, 
before  limited,  of  the  premises  or  any  part  thereof,  and  by  the 
same  deed  or  deeds,  &c.  or  any  other,  to  declare  any  new  or  other 
uses  of  the  same,  or  so  much  whereof  such  revocation  or  altera- 
tion shall  be  made,  as  they  or  the  survivor  shall  think  fit. 

By  indentures,  dated  the  8rd  of  March,  1748,  Abney  and  his 
wife  under  the  powers  limited  to  them  revoked  all  the  uses ;  and 
appointed  all  the  premises  to  the  same  uses,  except  the  last 
power  to  revoke  the  uses,  and  limit  new  uses. 

By  indentures,  dated  the  15th  of  July,  1771,  reciting  the  above 
instruments,  and  that  William  Abney  and  his  wife  had  Eobert  their 
eldest  son,  and  five  other  children,  it  was  declared,  that  in  con- 
sideration of  natural  love  and  affection,  which  William  Abney  had 
for  Bobert  Abney,  his  eldest  son  and  heir  apparent,  and  in  per- 
formance of  a  promise  and  agreement  made  by  the  said  Wilham 
[  ♦470  ]  Abney  unto  *and  with  the  said  Eobert  Abney,  and  for  other  good 
causes  and  considerations,  William  Abney .  by  force  of  all  and 
every  or  any  of  the  powers  limited  to  him,  did  by  the  said  deed 
by  him  signed,  sealed  and  executed,  in  the  presence  of  three 
credible  witnesses,  declare,  direct,  settle,  limit,  and  appoint,  all 
the  said  manor  of  Cannons,  &c.  from  the  determination  of  the 
estates  for  life,  limited  to  him  and  his  wife  and  the  survivor,  and 
subject  thereto,  unto  and  to  the  use  of  Bobert  Abney,  his  heirs 
and  assigns  for  ever. 

By  indentures  of  lease  and  release,  dated  the  80th  and  81st  of 
August,  1771,  reciting  the  above  deeds,  and  an  agreement  for  a 
sale,  it  is  witnessed,  that  in  consideration  of  8,000Z.  paid  to 
William  Abney  and  Catherine  his  wife,  and  Eobert  Abney,  by 
Eobert  Cotton  Trefusis,  William  and  Catherine  Abney  did  grant, 
bargain,  sell,  release,  direct,  limit,  and  appoint,  and  Bobert 
Abney  did  grant,  bargain,  sell,  release,  ratify,  and  confirm,  unto 
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Trefusis  and  his  heirs,  the  manor  of  Gannons,  &c.  to  the  use  of     McQueen 
Trefusis,  his  heirs  and  assigns ;  with  covenant  to  levy  a  fine ;    fab'^uhab. 
which  was  levied  accordingly. 

The  objection  to  the  title  as  to  the  six  acres  arose  in  this  way. 
Honorat  Smith  by  his  will  devised  one  moiety  of  his  estates  in 
the  comities  of  Middlesex  and  Hertford  to  the  use  of  John  Garter 
and  his  wife,  their  heirs  and  assigns  for  ever ;  and  the  other 
moiety  to  the  use  of  Mary  Eandall  Garter,  her  heirs  and  assigns 
for  ever.  The  latter  moiety  was  in  1753  settled  upon  the 
marriage  of  Mary  Bandall  Garter  with  James  Yalden,  to  the  use 
of  Yalden  and  his  wife  successively  for  hfe  without  impeachment 
of  waste,  and  afterwards  of  their  children  according  to  appoint- 
ment; in  default  of  appointment,  equally;  with  cross  re- 
mainders :  and  in  default  of  issue,  to  the  use  of  Yalden  and  his 
wife,  and  the  survivor  ;  with  *power  for  Yalden  and  his  wife,  or  [  *^7i  ] 
the  survivor,  by  any  deed  or  writing,  signed  by  them  or  the 
survivor  of  them,  and  attested  by  two  or  more  witnesses,  with 
consent  of  the  trustees  in  writing,  and  attested,  as  aforesaid,  to 
revoke  and  make  void  all  the  uses  and  estates  therein  limited, 
and  absolutely  to  sell  the  said  moiety  or  any  part  thereof  for  the 
best  price  by  one  or  more  sales  to  any  person  willing  to  purchase 
the  same ;  so  as  the  money  arising  from  such  sale  should  be  paid 
to  the  trustees,  upon  trust  as  soon  as  conveniently  might  be  with 
the  same  money  to  purchase  other  freehold  lands,  tenements  and 
hereditaments,  of  equal  value  with  the  moiety  of  the  messuages, 
lands,  and  hereditaments,  to  be  sold,  and  settle  the  same  to  the 
same  uses  as  the  said  moiety  of  the  said  premises  then  stood, 
except  the  proviso  for  revocation. 

By  indentures  of  lease  and  release,  dated  the  12th  and  13th  of 
June,  1755,  in  pursuance  of  a  recited  agreement  for  partition, 
and  in  consideration  of  6022.,  paid  to  the  trustees  in  Yalden's 
marriage  settlement  by  Garter  and  his  wife  for  equality  of 
partition,  Garter  and  his  wife  and  Yalden  and  his  wife  conveyed 
to  trustees,  to  the  use,  as  to  part  of  the  premises  divided,  of 
Carter  and  his  wife  in  fee,  subject  to  their  power  of  appointment ; 
and,  as  to  the  other  part  to  the  same  uses,  as  the  marriage 
settlement  of  Yalden ;  with  a  covenant  from  the  trustees  to  apply 
the  602Z.  for  the  purposes  of  the  settlement. 
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M<QuEGx  The  objections,  therefore,  taken  upon  these  instruments  were, 
Farqdhab.  first*  that  the  appointment  by  William  Abney  in  favour  of  his 
son  Bobert  appeared  to  have  been  made  under  a  previous 
agreement  between  them ;  and,  if  the  father  derived  any  benefit 
from  that  agreement,  which  seemed  probable,  or  even  made  a 
[  *472  ]  previous  stipulation,  *that  his  son  should  join  him  in  a  sale, 
which  there  appeared  the  strongest  reason  to  apprehend,  it  would 
have  been  a  fraudulent  execution  of  the  power. 

The  second  objection  was,  that  the  power  of  sale,  contained  in 
the  deed  of  1753,  did  not  authorize  a  partition. 

A  third  objection  was  taken  to  the  form  of  attestation  of  the 
execution  of  the  deed  of  appointment  of  1771  by  William  Abney ; 
as  applying  only  to  the  sealing  and  delivery:  the  power  requiring 
signing  and  sealing. 

Mr,  Richards  and  Mr.  Leachy  for  the  plaintiff.  Mr.  Alexander, 
Mr.  Romilly,  and  Mr.  Thomson,  for  the  defendant : 

In  support  of  the  exception,  taken  by  the  plaintiff,  to  the 
Master's  report  against  his  title  to  the  six  acres,  the  case  of  Ahel 
V.  Heathcote  f  was  cited  as  a  direct  authority,  that  a  power  to  sell 
includes  a  partition  ;  and  it  was  contended,  that  the  partition  in 
that  case  was  authorized  by  the  i)ower  to  sell,  not  the  power  to 
exchange ;  and  if  it  was  by  the  latter,  a  power  to  sell,  where  the 
object  is,  as  in  this  instance,  to  lay  out  the  money  in  other  land, 
would  equally  extend  to  a  partition. 

For  the  defendant  it  was  argued,   that  this  point  is  not 
decided  by  that  case;  which  might  have  proceeded  upon  the 
power  to  exchange.     *     * 
47B  ]  Upon  the  exception  as  to  the  title  to  the  principal  part  of  the 

estate,  the  plaintiff,  to  repel  any  suspicion  of  fraud  upon  the  son, 
relied  on  the  fact,  that  the  instruments  of  1771  were  executed 
under  the  opinion  of  Mr.  Duane  advising  on  behalf  of  the 
purchaser  Trefusis.    *     *    * 

The  Lord  Chancellob  : 

According  to  the  reason,  appearing  to  be  given  by  the  Lords 
Commissioners,  one  power  of  sale  will  include  every  other  power, 

t  2  E.  E.  171  (2  Ves.  J. 
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of  exchange,  partition,  &c.  It  is  clear,  the  converse  would  not  M'Queek 
hold :  a  power  to  make  partition  would  not  include  a  power  to  fabq^chak. 
sell ;  and,  I  think,  a  power  of  exchanging  would  not.  That  case 
does  not  come  to  much  authority ;  for  the  Lords  Commissioners 
declined  to  decide  the  question;  recommending  another  argu- 
ment ;  and  the  Lord  Chancellor  puts  it,  not  upon  the  power  to 
sell,  but  upon  the  power  to  exchange ;  or,  speaking  more 
accurately,  the  power  to  convey  in  exchange  for  or  in  lieu  of  other 
lands.  But  the  question  before  me  is,  not,  whether  a  power  to 
exchange  includes  partition;  but,  w^hether  a  power  to  sell 
authorizes  partition.  If  that  question  has  not  been  yet  decided, 
it  will  be  proper  to  decide  it  according  to  law.  I  will  look  at 
that  case. 

The  Lord  Chancellor: 

These  exceptions  involve  three  questions  :  one,  the  effect  of  Aufj.  it. 
the  transaction  under  the  power,  given  by  the  title-deed,  relating  r  ijii 
to  the  six  acres :  the  other,  the  effect  of  a  transaction,  stated  to 
be  the  execution  of  a  power,  contained  in  a  deed,  which  is  part  of 
the  muniments,  relating  to  the  greater  part  of  the  estate. 
Another  question,  less  considerable,  is,  whether  supposing  the 
power  well  executed,  the  circumstance  of  the  attestation  forms  an 
objection  to  the  title. 

As  to  the  six  acres,  the  title  is  represented  as  depending 
altogether  upon  the  effect  of  an  instrument,  executed  in  1755. 
The  state  of  the  title  was  not  discussed,  either,  as  it  may  be 
affected  by  anything,  that  passed  subsequent  to  that  year,  or 
with  reference  to  the  general  law  of  partition :  but  it  was  put 
simply  upon  the  point,  whether  the  power,  contained  in  the  deed 
of  1758,  is  well  executed  by  the  transaction,  that  took  place  in 
1755.  That  transaction  is,  not  only  a  partition,  but  also  in  a 
sense  a  sale  of  part  of  the  premises ;  for  that  sum  of  6022.,  paid 
to  the  trustees  in  Yalden's  marriage  settlement,  was  to  be  laid 
out  in  the  purchase  of  other  lands,  to  be  settled  to  the  same 
uses.  But  there  is  nothing,  distinguishing  any  particular  part 
of  the  estate,  as  being  that,  in  respect  of  which  that  sum  of  602/. 
was  paid.  So  the  transaction  is  as  to  each  and  every  acre  a 
partition,  and  a  sale,  in  a  strict  sense ;  and  also  as  to  each  and 
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M'QuEEK  every  acre  it  is  neither  a  partition,  nor  a  sale.  I  am  not  at 
FjkRQUHAB.  liberty  to  inquire,  whether  this  is  a  good  equitable  title.  The 
question  before  the  Master  was,  whether  there  was  a  good  legal 
title  as  to  the  six  acres.  It  is  insisted,  that  the  receipt  of  the 
entirety  in  part  of  the  estate  in  lieu  of  an  undivided  moiety  in 
the  whole,  and  the  receipt  of  that  sum  of  602L  for  owelty  of 
partition,  amount  to,  not  only  an  equitable,  but  a  legal,  execution 
[  •475  ]  *of  the  power  ;  that  the  transaction  in  1755  was,  not  a  revoca- 
tion of  the  uses  of  1758  to  the  intent  to  receive  money,  and  lay  it 
out  in  other  lands,  to  be  settled  to  the  same  uses,  but  a 
revocation  under  an  execution  of  the  power,  to  the  intent  to 
convey  the  entirety  in  certain  acres,  and  to  receive  from  the 
same  persons  what  would  make  the  entirety  in  other  acres  ;  and 
that  the  effect  was  a  good  revocation  of  the  existing  uses,  and  a 
limitation  of  new  uses,  to  enure  upon  and  attach  to  the  seisin  of 
the  relessees  in  the  settlement  of  1758 ;  for  that  must  be  the 
effect  of  a  good  legal  execution.  That  is  contended  on  the 
ground,  that  the  effect  of  both  operations  is  precisely  the  same ; 
and,  that  there  is  no  doubt,  this  moiety  might  have  been  sold, 
and  the  money  employed  in  purchasing  the  entirety.  It  might ; 
or  might  not :  but  the  real  question  is,  whether  by  the  law, 
attaching  upon  the  doctrine  of  uses,  this  new  use  is  well 
limited. 

I  conceive,  that,  where  there  is  a  conveyance  by  lease  and 
release  to  uses,  with  a  power  to  alter  the  uses  by  an  instrument, 
the  terms  and  limitations  of  which  are  prescribed  by  the  general 
law,  the  new  use  will  not  arise  except  under  the  very  circum- 
stances, in  which  it  is  contracted  that  it  shall  arise.  In  the 
ordinary  settlements  of  great  estates,  powers  of  sale,  partition, 
exchange,  &c.  are  inserted.  As  to  the  first  special  caution  is 
used,  if  there  is  not  a  previous  power  of  revocation,  to  declare,  at 
what  time  the  uses  shall  be  revoked,  and  the  seism  shall  attach 
upon  the  new  use ;  and  no  cesser  or  determination  of  the  old 
uses  or  creation  of  new  uses  arise,  except  in  the  very  circum- 
stances described.  This  is  a  power  of  revocation;  but  to  the 
intent  to  do  some  other  act ;  and  that  intent,  as  prescribed  by 
the  instrument,  must  accompany  the  revocation,  in  order  to 
make  the  revocation  essential.     It  is  clear,  this  was  not  disturbed 
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by  decision,  though  there  were  floating  opinions,  until  *the  case     H'Queeh 

of  Abel  V.  Heathcote.    I  doubt,  whether  the  language  I  hear  and    fabquhak. 

have  read,  that  a  power  of  exchange  is  well  executed  by  a      [  uia  ] 

partition,  is  authorized  by  anything  in  that  decision.    Exchange 

and  partition  are    very    different.     According    to   Sheppard's 

Touchstone  and  other  old  books,  you  cannot  exchange,   until 

there  has  been  a  partition.    There  is  infinite  difficulty  in  saying, 

a  partition  under  the  execution  of  a  power  by  a  tenant  for  life 

with  those,   who  have  the  inheritance  in  the  other  moiety, 

could  be  called  an  exchange.    I  am  not  surprised,  that  the 

Lords   Commissioners  in  Abel  v.  Heathcote  had  considerable 

doubt  upon  it ;  and  I  should  rather  have  said  upon  that  case, 

that  a  partition  was  a  conveyance  for  "  such  other  equivalent 

interest"  in  lands,  according  to  the  expression  of  the  deed, 

as  to  the  trustees  should  seem  proper,  than  put  it  upon  the 

ground,  that  a  power  of  exchanging  authorized  an  exchange 

by  partition.     Certainly   receiving  the  entirety  instead  of    a 

moiety  does  appear  like  receiving  "  such  other  equivalent  interest" 

in  lands,  &c. 

But  I  am  not  called  upon  to  decide,  whether  a  power  of 
exchange  can  be  well  executed  by  partition  :  a  point,  which,  if  it 
had  been  decided  by  that  case,  I  would  not  disturb.  This  case 
was  discussed  in  short  opinions,  given  by  Sir  Dudley  Ryder  and 
Mr.  Filmer,  and  a  very  elaborate  one  by  Mr.  Booth.  The  case 
was  laid  before  them  upon  the  will  of  Sir  John  Jackson.  George 
Jackson  was  tenant  for  life,  having  an  express  power  with 
consent  to  revoke  the  uses,  and  to  sell  or  exchange  any  part  of 
the  land;  so  as  the  money  should  be  invested,  and  the  land 
received  in  exchange  should  be  settled  to  the  same  uses.  The 
tenant  for  life  had  an  estate  in  fee  of  his  own.  The  object, 
which  he  meditated,  was  *one  very  frequent  in  considerable  [**77] 
families ;  that  he  should  sell  or  exchange  the  estate  he  had  in  fee 
simple  for  an  estate  in  settlement ;  buying  the  latter  for  himself 
under  the  execution  of  the  power,  vested  in  him.  That  tends  to 
open  the  question,  how  far  this  Court  would  endure  a  tenant  for 
life  of  a  settled  estate,  executing  such  a  power,  with  the  object  to 
bring  into  settlement  an  estate  of  his  own,  and  to  put  out  of 
settlement  an  estate,  which  was  in  settlement.    Mr.  Booth's 
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M'Qu]:en-     opinion  expresses  in  much  better  terms  than  I  can  many  of  my 

AM 

FABQUHAn.    own  notions  upon  this  subject. 

This  case  is  much  stronger ;  and,  having  met  with  no  case, 
in  which  a  power  of  sale  in  these  words  has  been  considered 
well  executed  by  a  mere  partition,  it  seems  to  me  more  conform- 
able to  principle  to  say,  that  is  not  a  due  execution  of  the 
power,  than  that  it  is  so.  Therefore,  without  infringing  upon 
Abel  V.  Heathcote,  I  must  hold,  that  this  title  to  these  six  acres 
is  not  unexceptionably  good  in  law ;  whatever  it  may  be  in 
equity. 

Next,  as  to  the  attestation,  required  by  the  power  of  revocation 
as  to  the  larger  part  of  the  estate.  That  objection  was  not 
much  insisted  on.  The  power  itself,  in  the  deed  of  1747,  the 
marriage  settlement  of  Abney  and  his  wife,  was  executed  in 
1771  by  a  deed,  purporting,  that  William  Abney  did  by  that 
deed,  by  him  signed,  sealed  and  executed,  in  the  presence  of 
three  credible  witnesses,  declare,  &c.  The  fact  in  all  probability 
is,  that  the  person,  who  prepared  the  attestation,  indorsed  the 
ordinary  words,  not  attending  to  the  circumstance,  that  the 
party  was  doing  the  act  by  this  deed,  purporting  to  be  signed, 
sealed  and  executed  in  the  presence  of  the  witnesses.  Upon 
the  question,  whether  after  execution  it  ought  to  be  taken,  that 
[  **78  ;  ]^Q  ji^  gign  in  *the  presence  of  the  witnesses,  attesting  the 
sealing  and  delivery,  there  would  be  a  miscarriage  in  a  Judge, 
directing  a  jury,  if  that  fact  was  found,  not  to  presume,  that 
the  deed  was  signed  in  the  presence  of  the  same  witnesses,  as  it 
professed  to  be.    The  attestation  therefore  is  good. 

Another  question,  of  immense  importance,  is,  whether  the  power 
given  by  the  settlement  of  1747,  is  ill  executed,  upon  the  ground 
of  such  suspicion  as  may  arise  upon  the  circumstances,  appearing 
on  the  face  of  the  instrument,  or  those  disclosed  in  the  abstract, 
coupled  with  the  probability,  that  the  same  circumstances,  in 
the  body  of  the  abstract,  not  upon  the  face  of  the  instrument, 
were  disclosed  to  the  persons,  through  whom  the  title  had 
gone.  I  mention  that,  as,  if  the  intermediate  persons  had  not 
notice,  this  person,  though  he  had  notice,  would  have  the  benefit 
of  that.  Upon  the  face  of  the  instrument  the  power  is  given  to 
a  person,  who  is  tenant  for  life,  with  remainder  to  his  wife  for 
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life,  to  limit  the  reversion  after  their  lives  to  such  one  or  more  H'Queen 
of  the  children,  as  he  should  think  proper  ;  and  upon  the  face  fabquhab. 
of  the  instruments  it  appears,  he  did  by  a  deed,  dated  the  15th 
of  July,  1771,  reciting  the  indentures  of  1747,  and  a  fine  levied, 
in  consideration  of  natural  love  and  affection,  and  in  perform- 
ance of  a  promise  and  agreement  made  by  him  unto  and  with 
his  son,  and  for  other  good  causes  and  considerations,  appoint 
the  reversion  to  his  eldest  son,  his  heirs  and  assigns  for  ever. 
By  other  deeds,  dated  the  80th  and  Slst  of  August,  in  pursuance 
of  a  contract  for  the  sale  of  the  estate,  in  consideration  of  8,000Z., 
stated  to  be  paid  to  the  husband,  wife,  and  son,  they  convey  to 
the  use  of  Tref usis,  with  a  covenant  to  levy  a  fine ;  and  a  fine 
was  levied. 

It  is  clear,  if  nothing  appeared,  but,  that  the  father  and  [  ^7i)  j 
mother,  seised  for  their  lives,  with  such  a  power,  appointed  in 
favour  of  their  son  in  fee,  and  afterwards  by  a  transaction, 
separate  from,  or  connected  with,  the  transaction,  of  the  power 
supposing,  their  intention  had  been  to  give  the  entire  benefit  of 
the  reversion  to  their  eldest  son,  after  such  appointment,  either 
by  previous  or  subsequent  contract,  to  which  the  son  was  a  party, 
they  had  sold  the  estate  for  8,00OL,  the  full  value,  and  upon  the 
face  of  the  instruments  that  money  appeared  to  have  been  paid 
to  the  three,  in  law  and  equity  that  would  have  been  a  payment 
to  them  according  to  the  interests  they  had  in  the  estate; 
and  the  purchaser  would  be  safe ;  as  the  money  got  home  to 
the  three  persons,  entitled ;  and  how  they  dispose  of  it 
afterwards  as  to  their  respective  interests  was  not  of  any 
importance  to  him. 

But  it  is  stated,  that,  if  a  person  executes  a  power  for  his  own 
l>enefit,  that  is  an  objection  that  cannot  be  waived  by  a  person, 
jiarticipating  in  the  benefit  arising  from  that  transaction  ;  and 
therefore  the  circumstance,  that  the  eldest  son  waives  the 
objection,  is  not  sufficient,  if  the  younger  children  are  discon- 
tented ;  for  they  are  entitled  to  the  benefit  of  the  settlement ; 
unless  the  interest,  vested  in  them,  has  been  dislodged,  and 
devested.  It  is  truly  said,  this  Court  will  not  permit  a  party  to 
execute  a  power  for  his  own  benefit.  In  Lord  Sandwich's  case  a 
father,  having  a  power  of  appointment,  and  thinking,  one  of  his 
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M'Qdeen  children  was  in  a  consomption,  appointed  in  favoor  of  that 
fabquhab.  child ;  and  the  Court  was  of  opinion,  that  the  purpose  was  to 
take  the  chance  of  getting  the  money  as  administrator  of  that 
child.  To  bring  this  case  within  that,  it  is  said,  if  there  is  any 
ground  for  suspicion,  that  the  execution  of  the  power  was  for 
[  *480  ]  the  benefit  of  the  party  executing,  the  Court  must  act  upon  *it, 
as  a  judicial  suspicion.  I  am  extremely  apprehensive,  I  should 
make  great  havoc  in  many  considerable  titles  by  adopting  that 
principle ;  for  upon  the  cases,  to  which  I  allude,  it  is  extremely 
familiar,  that  a  person  having  a  settled  estate,  and  an  unsettled 
estate,  executes  his  power,  in  order  to  acquire  the  fee  of  the 
former ;  giving  to  the  uses  of  the  settlement  the  fee  of  the 
unsettled  estate;  and  the  Court  would  go  a  great  way,  and 
would  make  great  havoc  among  titles,  by  holding,  that,  after- 
wards, at  a  considerable  distance  of  time,  or  immediately,  (for 
there  must  be  regard  to  the  intervening  circumstances)  as  such 
a  transaction  took  place  between  parties,  who  might  take 
improper  advantages  in  their  dealings  upon  the  estate,  they 
must  prove  that  they  did  not. 

If  there  is  not  sufficient  upon  the  face  of  the  instrument  to 
shake  the  title,  what  is  there  upon  the  face  of  the  abstract, 
supposing  all  the  purchasers  had  notice,  beyond  what  appears 
upon  the  face  of  the  instruments,  to  authorize  this  Court  to  say, 
this  power  is  not  well  executed  in  law ;  or,  if  it  is,  that  it  is  not 
well  executed  in  equity?  The  few  circumstances  are  these. 
Abney,  the  father,  entered  into  a  contract  with  Trefusis  for  the 
sale  of  the  estate  to  him ;  previous  certainly  to  the  execution  of 
these  instruments ;  which  shews  an  inconsistency  in  the  recital ; 
stating  the  contract  to  be  with  the  father  and  son  ;  unless  there 
was  a  subsequent  contract.  He  states,  in  a  case  for  the  opinion 
of  Mr.  Duane,  that  he  had  entered  into  a  contract.  The  opinion 
was,  that  a  title  could  not  be  made,  unless  an  appointment  was 
executed  to  the  son,  of  age.  The  father  does  make  that  appoint- 
ment. It  does  not  appear,  that  the  estate  sold  for  less  than  its 
value ;  that  the  son  got  less  than  the  value  of  his  reversionary 
interest.  But  the  estate  becoming  his  absolutely  by  the  appoint- 
ment, he  by  an  instrument,  affected  by  nothing  but  the  contents 
[  *^8i  ]      of  it,  as  the  owner  of  the  reversion  *accedes  to  the  purchase ; 
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conveys  with  his  father  and  mother,  in  consideration  of  8,000/.  ;     M'Qukex 

and  the  parties,  taking  the  conveyance,  pay  the  money  to  the    fabquuar. 

father,  the  mother,  and  the  son  ;  to  be  dealt  with  according  to 

their  respective  interests :  that  is,  according  to  their  rights  in 

the  land ;  and  though  the  contract  with  Tref usis  was  only  to 

snbstitnte  money  for  the  estate,  there  was  nothing  to  shew,  tliat 

the  son  was  not  to  receive  a  due  proportion  of  the  money,  when 

the  contract  was  afterwards  executed  by  the  deed ;  in  which  he 

joins ;  and  with  his  father  and  mother  receives  all  the  money. 

Upon  the  question  therefore,  whether  those  possibilities  and 

probabilities  are  sufficiently  evidenced  by  any  thing  to  shew, 

that  this  is  not  a  good  title,  my  opinion  is,  that  it  is  a  good 

title.  I  say  nothing  as  to  what  is  to  be  done  upon  that :  whether 

it  is  such  a  title  as  the  Court  will  according  to  its  present  course 

compel  a  purchaser  to  take.    I  will  hear  that  argued. 

For  the  plaintiff  it  was  then  contended,  that  the  title  being 
declared  a  good  title,  as  a  necessary  consequence  the  purchaser 
most  take  it  with  costs;  f  that  in  Shapland  v.  Smith  I  there  was 
a  considerable  legal  opinion  against  the  title ;  and  it  appeared 
by  this  defendant's  answer,  that  he  resisted  merely  because  he 
did  not  like  the  purchase. 

For  the  defendant  it  was  insisted,  that  this  was  not  such  a 
title  as  a  purchaser  was  bound  to  take ;  that  there  is  no  rule  to 
give  costs  with  a  decree  for  specific  performance.     *    *    * 

The  Lord  Chancellob: 

I  am  firmly  of  opinion,  that  the  title  to  the  legal  estate,  ^^ff-  21. 
attending  to  all,  that  could  be  known  from  the  abstract,  is  a  r~482  1 
good  title,  and  such  as  a  purchaser  must  accept ;  for  I  should 
very  reluctantly  lay  down,  that  notice  from  opinions  in  an 
abstract,  or  any  thing,  that  appears  upon  a  deed,  that  there 
may  by  possibility  be  reason  to  suspect  what  I  cannot  know, 
and  may  not  be  true,  that  the  title  is  bad,  is  such  a  notice  as 
would  affect  a  purchaser.  The  vendors  were  right  to  abstain 
from  making   applications  to  the   younger  children.    It  was 

t  See  Vaneauver  v.  Blisty  ante,  p.  207.  J  1  Br.  C.  0.  75. 
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M*QuEE3c     not  the  duty  of  the  vendors  to  take  steps  to  bring  the  title  into 

fabquhab.    question. 

As  to  the  costs,  if  the  question  was  no  more  than  a  question 
of  title,  I  should  act  hardly  by  tha  defendant  by  not  giving  the 
title  the  credit  of  making  him  pay  the  costs ;  for  it  would  help  the 
title.  But  I  shall  give  no  costs :  the  plaintiff  havttig  contended, 
on  a  grave  ground,  but  unsuccessfully  upon  the  evidence,  that 
the  acts  done  in  putting  up  the  estate  to  sale  again  amounted  to 
an  acceptance  of  the  title,  at  least  as  to  all  except  the  six  acres. 

The  exceptions  were  disposed  of  accordingly  ;  and  the  decree 
'  made  for  a  specific  performance  of  the  contract,  without  costs. 


1801.  GASKELL  v.  HARMAN.f 

JvHf  23,  27,  .,,  „  ,«^     ^^^  . 

30  '     *  (11  Veeey,  489—508.) 


..  ij   fj    ,^  A  gift,  * '  if  any  surplus  shall  be  made  or  arise  "  to  a  class  of  residuary 

("■rant  Mtt  legatees,  "or  such  of  them  as  shall  be  then  living,"  does  not  confer 

'     '   *  upon  any  such  legatee  any  vested  interest  in  assets  which  were  neither 

[  C  Ves.  159  ]  actually  or  constructively  ascertained,  collected,  or  got  in  at  the  time  of 

his  death. 

'  This  was  an  appeal  from  a  decree  consequent  upon  a  decision 
of  Sir  W.  Grant,  M.R.  reported  in  6  Ves.  159,  upon  the  con- 
struction of  the  following  will.] 

John  Strettell  by  his  will,  dated  the  8rd  of  March,  1786, 
confirming  his  marriage  settlement,  by  a  bond,  previous  to  his 
marriage,  the  condition  of  which  he  stated  that  he  had  performed 
by  a  devise  of  his  house  at  Croydon  and  a  transfer  of  11,000{.  3 
per  cent.  Consolidated  Bank  Annuities,  in  addition  gave  to  his 
wife  an  annuity  of  8952. ;  to  be  paid  out  of  the  best  security  he 
should  die  possessed  of,  except  his  estate,  called  Gotwick ;  and 
directed,  that  such  security  should  afterwards  be  considered  as 
part  of  the  fortune  bequeathed  to  his  son  Amos,  and  should  be 

t  Johnson  V.  Crook  (1879),  12  Ch.  Bevised  Eeports,  it  is  stated  by  Sir 

D.  639,  646,  48  L.  J.  Ch.  777,  41  L.  William  Grant  that  his  decision  in 

T.  400.   In  a  subsequent  case  of  Wood  Oaikdl  v.  ffarman  was  not  correctly 

V.  Penoyre  (13  Ves.  325,  see  p.  329)  to  carried  out  by  the  decree  which  was 

be  included  in  a  later  volume  of  the  here  under  appeal. — 0.  A.  S. 
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estimated  at  16,0O0L    He  gave  to  his  vrife  the  hoase  at  Croydon,     Oaskell 
the  use  of  his  furniture,  plate,  and  the  choice  of  the  furniture     habmak. 
<.)f  one  of  his  houses ;  and  made  several  other  bequests  in  her 
favour ;   and  directed,  that  after  her  decease  the  said  several 
particulars,  or  such  as  shall  be  existing,  shall  be  either  kept  for 
the  use  of  his  son,  or  be  sold,  and  that  the  produce  should  fall 
into  the  residue  of  his  personal  estate,  according  as  his  wife  shall 
by  will  appoint ;  and  for  want  of  appointment  that  the  same  shall 
lie  sold  for  the  purpose  aforesaid.   All  the  remainder  of  his  goods, 
chattels,  furniture,  &c.  after  his  wife  should  have  made  such 
choice,  he  directed  should  be  sold  *  by  his  executors ;  and  that      L  *^^  J 
Joseph  Brickwood,  hereinafter  named,  should  have  the  preference 
of  purchasing  the  lease  of  his  house  in  Biche's  Court,  with  the 
furniture. 

The  testator  then  gave  to  his  friends  Daniel  Mildred,  John 
Harman,  Alexander  Forbes,  and  his  brother-in-law  Joseph 
Hayling,  describing  them  as  his  executors  hereinafter  named, 
freehold  estates,  describing  them,  and  all  other  his  freehold 
estates ;  to  hold  to  them,  their  heirs  and  assigns,  for  ever ;  as  to 
the  house  at  Croydon  to  the  use  of  his  wife  for  life  in  part  of  the 
X)rovi8ion  by  her  marriage  settlement ;  and  after  her  decease  to 
other  uses :  and  as  to  Gotwick  and  other  premises,  in  case  his 
son  should  attain  the  age  of  twenty-one,  in  trust  to  convey  to  the 
use  of  his  son  for  life,  without  impeachment  of  waste ;  remainder 
to  his  issue  in  tail ;  and  for  want  of  such  issue,  or,  in  case  there 
should  be  none,  who  should  attain  twenty-one,  over;  and  he 
j^ve  all  the  other  estates  to  other  uses.  He  gave  his  son  30,000Z. 
to  be  paid  him  when  he  shall  attain  the  age  of  twenty-one,  or  as 
soon  after  as  he  can  be  put  in  possession  thereof,  according  to  the 
direction  after  mentioned :  that  is  to  say ;  he  directed,  that  the 
several  funds  or  securities,  which  should  be  appropriated  for  the 
securing  the  aforesaid  annuity  of  800Z.  to  his  wife,  (made  up  of 
the  interest  and  rents  provided  by  him  in  performance  of  his 
marriage  settlement  and  the  additional  annuity  of  895Z.)  which 
altogether  should  be  considered  of  the  value  of  16,000Z.  and  no 
more,  should  be  computed  as  part  of  the  80,000Z. ;  the  remaining 
14,000/.  to  make  up  the  same  to  be  appropriated  or  set  apart  and 
invested  by  his  executors  at  interest :  the  estate  at  Gotwick  to  be 

B.R. — ^\''0L.  vni.  Q 
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gasxkll     considered  as  part  of  the  14,0002.  and  valued  at  1,0001.:  such  other 

mm 

Habmax.  of  his  real  estates  as  his  executors  should  not  find  it  necessary  to 
mortgage  or  sell  for  the  purposes  after  mentioned,  to  be  considered 
as  a  farther  part,  and  be  conveyed  to  him  in  fee ;  to  be  valued  at 
twenty  years  purchase  upon  the  improved  rent.  He  empowered 
his  executors  and  trustees  to  advance  and  pay  out  of  his  estate 
any  sum,  not  exceeding  1,5002.  to  be  laid  out  in  educating  his  son. 
He  gave  his  son  an  annuity  of  1502.  purchased  by  him  for  the 
lives  of  himself  and  his  son ;  to  be  kept  insured  upon  his  son's 
life  until  his  age  of  twenty-one:  the  surplus  income  to  be  applied 
to  maintenance  and  education;  with  full  power  to  his  executors, 
as  his  son  should  advance  in  years,  to  make  any  farther  allow- 
[  *^^^  ]  ance  *  out  of  his  estate  for  the  purpose  aforesaid :  the  residue  of 
the  income  of  his  son's  fortune  beyond  maintenance  and  education 
to  be  applied  in  or  towards  payment  of  the  several  annuities  after 
mentioned  and  bequeathed. 

The  testator  then  appointed  his  wife  sole  guardian  of  his  son 
until  his  age  of  twenty-one;  and  in  case  of  her  decease  he 
appointed  his  executors  and  Brickwood;  expressing  particular 
confidence  in  the  latter ;  that  he  will  exert  himself  for  his  (the 
testator's)  son's  interest ;  and  reciting,  that  he  had  made  his  will 
under  the  fullest  conviction,  that  his  fortune  would  ultimately 
amount  to  the  sum  of  45,0002.  or  upwards,  he  proceeds  to  make 
the  following  bequests : 

To  his  wife  2,0002.  to  be  at  her  disposal  by  will :  the  interest 
during  her  life  to  be  applied  to  the  other  purposes  of  his  will ; 
empowering  her  to  apply  it  or  any  part  during  her  life  for  the 
advantage  of  their  son:  to  Forbes  1002.  and  several  other 
pecuniary  legacies ;  and  he  recommended  to  his  executors,  if  the 
same  could  conveniently  be  done,  to  discharge  all  these  last- 
mentioned  legacies  at  one  payment,  without  waiting  for  the 
general  distribution  herein  after  mentioned  and  provided :  to 
Hayling  5002.,  and  several  other  legacies ;  some,  subject  to  con- 
ditions.   The  will  then  proceeded  thus  : 

"  I  give  to  my  very  worthy  and  kind  friends  Daniel  Mildred 
and  John  Harman  two  of  my  executors  hereinafter  named  the 
sum  of  5002.  each ;  with  my  most  grateful  acknowledgments  for 
that  last  essential  proof  of  their  affection  and  regard.  I  also  give 
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to  my  friend  Alexander  Forbes,  one  other  of  my  executorfi,  the  Gaskell 
sum  of  400?. ;  and  to  my  brother-in-law  Joseph  Hayling,  my  HABMASf. 
other  executor,  250L ;  but  these  four  legacies  to  my  said  executors 
are  not  to  be  paid  in  preference  to  any  other  of  the  legacies  herein 
last  before  given ;  and  I  give  to  Mr.  John  Brickwood,  who  will  be 
assisting  to  my  executors  in  collecting  my  effects  and  settling 
my  affairs,  the  sum  of  500Z." 

He  then  gave  several  annuities,  among  them  501.  a-year  to 
Forbes  for  life ;  and  if  they  find  occasion  for  the  extension  of  the 
annuities,  authorizes  his  executors,  in  case  the  circumstances 
of  *hi8  fortune  will  admit  it,  to  extend  the  annuities  to  any  sum  [  *i62  ] 
not  exceeding  lOOZ.  per  annum ;  and  he  directed  his  executors 
at  the  beginning  of  the  annuities  for  securing  the  payment 
thereof  to  invest  a  sufficient  part  of  his  personal  estate  in  the 
funds  or  mortgages  at  their  discretion ;  distinguishing  in  their 
accounts  the  capital  for  each  annuitant ;  that  at  their  decease 
the  same  may  be  applied  in  manner  hereinafter  directed.  He 
then  proceeds  thus : 

"And  whereas  by  reason  of  the  agreement  I  have  lately 
entered  into  with  Mr.  John  Brickwood  before  named,  and  Mr. 
Thomas  Pattle  junior,  for  their  taking  to  themselves  my  debts 
owing  in  America,  and  paying  me  the  same  by  instalments,  to 
be  secured  by  their  bond  or  bonds,  I  cannot  fix  any  period  for 
the  payment  of  the  pecuniary  legacies  or  the  annuities  herein- 
before given,  which  are  not  already  particularly  directed  as  to 
time,  I  must  leave  it  to  the  discretion  of  my  executors  to  make  a 
first  dividend  upon  the  said  legacies,  so  soon  after  the  receipt  of 
the  said  Messrs.  Brickwood  and  Pattle's  first  payment  as  they 
shall  have  sufficient  to  divide  58.  in  the  pound  or  any  greater 
sum  among  my  said  legatees :  and  at  the  same  time  invest  or  set 
apart  for  the  said  annuitants  a  sufficient  sum  or  sums  to  produce 
and  bring  in  one  quarter  part  of  their  annuities ;  and  the  like 
proportions  to  be  continued,  until  the  whole  are  discharged  or 
provided  for :  my  said  son's  fortune  in  every  such  division  being 
considered  a  creditor  for  14,000Z.;"  and  for  the  more  speedy 
payment  of  the  said  legacies  and  annuities  "my  said  executors'' 
to  mortgage  or  sell  all  or  any  part  of  his  real  estate  before  devised, 
except  the  houses  at  Croydon  and  Gotwick ;  and  to  cut  timber 

Q  2 
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GASKEr.r,  and  underwood  upon  the  latter,  when  of  sufficient  growth :  the 
Hakman.  annuities  to  Forbes  and  some  others  to  be  paid  quarterly,  and  to 
commence  three  months  after  his  decease.  He  gave  three  other 
annuities,  payable  quarterly ;  directing  the  first  payment  thereof 
to  be  made,  when  his  executors  shall  have  sufficient  effects  in 
their  hands  to  invest  one  quarter  part  of  the  capital  producing 
the  same,  and  from  thence  to  continue  payable,  as  aforesaid ;  and 
he  submitted  the  settlement  of  accoimts  with  his  late  brother  to 
his  executors ;  and  gave  directions  for  the  adjustment  of  other 
accounts ;  and  declared,  it  was  not  his  intention  to  extinguish 
debts  from  legatees ;  but  such  debts  to  be  first  paid.  The  will 
then  proceeded  thus : 
[  icn  ]  «  And  whereas  the  long  minority  of  my  son  will  most  probably 

create  a  considerable  addition  to  my  fortune,  and  it  is  my  earnest 
wish  and  intention,  that  my  residuary  legatees  shall  each  of  them 
receive  500/.  at  the  least  over  and  above  their  respective  legacies, 
I  therefore  direct,  that,  when  that  sum  can  clearly  be  ascertained 
to  them,  after  provision  for  the  payment  of  my  son's  fortune 
and  the  several  legacies  and  annuities  herein  before  contained, 
then  what  farther  shall  be  received  or  accumulated  of  my 
(;^tate  shall  be  disposed  of  as  follows :  to  wit,  to  my  son  Amos  the 
sum  of  2,5002.  in  addition  to  his  fortune,  and  payable  at  the  same 
time  therewith :  to  the  several  pecuniary  legatees,  whose  legacies 
are  to  be  gradually  discharged  by  way  of  dividend,  as  herein- 
before is  directed,  the  farther  sum  of  25Z.  per  cent,  or  one  quarter 
part  more  upon  the  capitals  of  their  respective  legacies ;  and  if 
any  farther  surplus  shall  be  made  or  arise,  be  it  more  or  less,  the 
same  to  go  and  be  equally  divided  among  my  residuary  legatees 
or  such  of  them  as  shall  be  then  living :  but  in  case  my  son  shall 
happen  to  depart  this  life,  before  he  attains  the  age  of  twenty-one 
years,  his  fortune  being  then  in  the  hands  of  my  executors,  I  give 
and  bequeath  to  my  several  annuitants  herein  after  named  the 
several  annuities  herein  after  mentioned :  with  such  conditions, 
and  the  capital  producing  the  same  to  go  and  be  applied  in  like 
manner,  as  herein  before  is  mentioned  and  appointed  respecting 
the  annuities  herein  before  given  to  them;"  then  after  giving  hia 
wife  300i.  a  year,  Forbes  lOOZ.  a  year,  and  two  other  annuities, 
''  but  in  case  my  said  son's  fortune  shall  not  be  then  all  in  hand. 
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then  sncb  smaller  equally  proportioned  augmentation  of  the  said     ^ajikell 
annuities  as  the  part  of  my  son's  fortune  in  hand  will  admit ;"      itabman. 
and  after  the  decease  of  his  wife  and  provision  being  made  for 
his  then  surviving  annuitants  he  bequeaths  the  money  then  in 
the  hands  of  his  executors,  in  nmths ;  and  after  the  disposition  of 
eight-ninths  concludes  thus : 

"  And  the  remaining  ninth  part  thereof  in  equal  shares  to  such 
of  my  residuary  legatees  as  shall  be  then  living ;  and  as  the  then 
remaining  annuitants  shall  from  time  to  time  depart  this  life,  the 
fund  for  payment  of  their  annuities,  which  is  not  herein  before 
specifically  disposed  of,  shall  go  to  and  be  equally  divided  among 
such  of  my  residuary  legatees  as  shall  be  living  *at  the  decease  f  *i^>* 
of  each  separate  annuitant ;  and  as  to  all  the  rest,  residue  and 
remainder,  of  my  estate  and  effects,  whatsoever  and  wheresoever, 
after  payment  of  my  debts,  funeral  expenses,  and  the  legacies 
and  annuities  herein  before  given,  I  give  and  bequeath  the  same 
and  every  part  thereof  equally  to  be  divided  among  my  good 
friends  and  executors,  Daniel  Mildred,  John  Harman,  Alexander 
Forbes,  and  Joseph  Hayling,  and  Mr,  John  Brickwood,  herein 
before  named ;  in  whose  zeal  respecting  the  assisting  my  executors 
in  collecting  my  effects  and  settUng  my  affairs,  and  in  whose 
attachment  to  the  interest  and  welfare  of  my  dear  wife  and  child 
I  place  the  most  unreserved  confidence." 

The  testator  then,  after  some  farther  expressions  of  confidence 
in  Brickwood  declared,  that  he  should  not  be  entitled  to  receive 
any  part  of  the  residue  of  his  estate  herein  before  bequeathed  to 
him,  until  the  bonds  given  to  the  testator  by  him  and  Pattle  shall 
be  fully  paid  and  discharged ;  and  he  then  appointed  Mildred, 
Harman,  Forbes,  and  Hayling,  executors ;  and  directed,  that  in 
case  of  the  death  of  the  trustees  the  survivors  from  time  to  time 
should  appoint  new  trustees  ;  and  that  a  legacy  of  250L  should 
1)6  paid  to  each  new  trustee  upon  his  api}ointment ;  and  gave 
powers  to  the  trustees  to  compound  debts  and  submit  to  arbitra- 
tion ;  with  the  common  clause  of  indemnity. 

The  testator  died  upon  the  28th  of  July,  1786.  Mildred  died 
in  February,  1788 ;  Forbes  in  October,  1790 ;  and  Hayling  in 
January,  1796-  Forbes  bequeathed  all  his  estate  and  effects  to 
his  sister ;  whose  residuaiy  legatee  and  administrator  with  the 
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Oabkell     will  annexed  filed  the  bill ;  claiming  a  fifth  of  the  residue  under 
iiABMAy.     Stretteirs  will,  as  vested  at  his  death  in  Forbes.    That  claim 
was  resisted,  except  as  to  so  much  as  was  got  in  during  the  life 
of  Forbes. 

[The  Master  of  the  Eolls  held  (6  Ves.  171)  that  the  plain- 
tiffs were  not  entitled  to  one  fifth  part  of  the  clear  residue  which 
had  arisen  but  only  to  a  fifth  of  so  much  as  had  arisen  and  was 
ascertained  at  the  time  of  Forbes'  death.] 

1803.  The  decree  as  drawn  up  declared  that  Alexander  Forbes  was 

"^"^^28^'  ^^*    not  entitled  to  a  clear  fifth  part  of  *the  residue  of  the  estate  and 

]8cr>.        effects  of  the  testator,  unless  such  fifth  part  had  been  ascertained 

Aug. 27,      before  the  death  of  the  said  Alexander  Forbes;   and,  that  the 

Eldon,  l.c.   residuary  legatees  of  Ann  Forbes,  his  sole  legatee,  are  entitled  to 

[*iivc8.490]  a  proportionable  share  of  such  estate  and  effects  only  as  had 

arisen  at  the  time  of  the  decease  of  Alexander  Forbes ;  that  the 

residuary  legatees  of  Strettell  are  entitled  to  25Z.  per  cent,  upon 

the  legacies  given  to  them,  to  be  discharged  by  way  of  dividend. 

An  account  was  directed  of  the  personal  estate  of  the  testator 

Strettell,  come  to  the  hands  of  his  four  executors :  what  upon  the 

account  should  appear  to  have  come  to  their  hands  respectively 

to  be  answered  by  them  or  their  representatives  respectively. 

The  Master  was  directed  to  state,  what  sums  of  money  were  in 
the  hands  of  Strettell's  executors  at  the  death  of  Forbes.  An 
account  was  directed  of  the  debts,  &c. ;  and  an  inquiry,  which  of 
the  residuary  legatees  of  Strettell  are  dead ;  and  when  they  died 
respectively. 
From  this  decree  the  plaintiff  appealed  to  the  Lord  Chancellor. 

Mr,  Lloyd,  Mr.  Romilly,  and  Mr.  Ainge,  for  the  plaintiff ; 
Mr.  Alexander,  Mr.  Stanley,  and  Mr.  Toller,  for  the  defendants, 
in  the  same  interest ;  in  support  of  the  appeal  [cited  Hutcheon 
v,  Mannington,\  Sittvell  v.  Beimard.l] 

[  493  ]  ^^^''  Mansfield,  Mr.  Piggott,  Mr.  Richards,  and  Mr.  Winthrop, 

in  support  of  the  decree : 

^^-  *     *     The  distinction  of  Hutcheon  v.  Mannington,  and  SitweU 

[  404  ]       V.  Bernard,  from  this  case  is,  that  this  is,  not  a  bequest  to 

t  2  E.  E.  115  (1  Vee.  J.  366).  J  6  E.  E.  374  (6  Ves.  620). 


TOL.vm.]        1805.    CH.     11  VESEY,  494—497.  281 

trnstees  for  the  benefit  of  third  persons,  the  payment  to  depend     Gaskell 
upon  the  activity  of  the  executors,  but  a  bequest  to  these  persons,      habman. 
four  of  whom  are  the  executors,  to  get  in  the  property ;  and  it  is 
obviously  their  interest  to  get  it  in  as  fast  as  they  could. 
[They  also  cited  Elicin  v.  EUcinA] 

Mr.  Lloyd,  in  reply :     *     *     *  [  *&5  ] 

The  Lord  Chancellor  :  [  ^^s  ] 

The  decree  leaves  the  will  just  as  it  was.  The  Court  ought  to 
have  given  some  construction  in  the  first  instance  to  the  word 
*' ascertained."  In  that  respect  therefore  the  decree  must  be 
altered. 

Upon  the  construction  of  this  will  I  am  far  from  saying,  the 
additional  residuary  clause  creates  any  doubt ;  for,  if  the 
will  had  directed,  that  provision  should  be  actually  made  by  the 
receipt  of  hard  cash  for  the  payment  of  these  annuities  and 
legacies,  to  be  ascertained  in  this  sense,  that  500Z.  should  be 
given  to  each  of  the  residuary  legatees,  and  also  giving  the 
surplus  to  the  residuary  legatees  then  living,  whenever  ascer- 
tained ;  however  absurd,  if  the  intention  was  clear,  it  would  be 
the  duty  of  the  executors  to  execute  it ;  and  the  legal  effect  of 
the  last  clause  would  be  to  give  whatever  residue  there  might  be 
to  all  the  residuary  legatees :  that  is,  to  the  representatives  of 
all,  if  none  of  the  residuary  legatees  were  alive,  when  the  residue, 
so  constituted,  was  ascertained.  Another  mode  of  explaining  it 
is,  that  he  might  have  conceived,  that,  if  the  whole  surplus  should 
amount  to  but  SOOZ.  to  each,  that  would  not  ^pass  under  a  [  *497  ] 
clause,  giving  the  surplus,  if  it  should  amount  to  500Z. :  and 
therefore  must  pass  by  the  residuary  clause;  and  if  such  a 
clause  can  have  effect,  the  legal  effect  must  be  given  to  it. 

I  admit  the  soundness  of  the  proposition,  appearing  by  the 
report  to  have  been  stated  by  the  Master  of  the  Bolls  ;  that,  if 
a  testator  thinks  proper,  whether  prudently  or  not,  to  say  dis- 
tinctly, shewing  a  manifest  intention,  that  his  legatees, 
pecuniary  or  residuary,  shall  not  have  the  legacies,  or  the 
residue,  unless  they  live  to  receive  them  in  hard  money,  there  is 

t  7B.  R.  117  (8  Yes.  647). 
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Gaskell  no  rule  against  such  intention,  if  clearly  expressed.  But  that 
Harmak.  would  open  to  so  much  inconvenience  and  fraud,  that  the  Court 
is  not  in  the  habit  of  making  conjectures  in  favour  of  such  an 
intention.  In  the  case  of  Hntcheon  v.  Mannington  I  admit,  I 
thought  the  meaning  of  those  words  was,  what  they  shall  have 
received ;  and  I  thought  so  even  after  the  decision.  The  use  1 
have  since  made  of  that  case  is  as  an  authority,  that,  if  the  words 
will  admit  of  not  imputing  to  the  testator  such  an  intention, 
it  shall  not  be  imputed  to  him.  If  that  intention  can  be 
supposed,  it  was  natural  in  that  case.  The  natural  construction 
of  that  will  was,  if  the  legatee  should  die,  before  the  property 
should  be  actually  remitted  to  him.  But  Lord  Thurlow,  look- 
ing to  those  considerations,  which  he  expressed  with  considerable 
anxiety,  the  more  perhaps,  as  he  perceived,  that  many  of  the 
Bar  did  not  go  along  with  him,  thought  himself  at  liberty  to  put 
a  construction  upon  the  will,  that  by  possibility  might  be  put 
upon  it ;  supposing  an  intention,  that  there  should  be  an  inquir^^ 
as  to  each  and  every  part,  when  it  might  be  said  that  it  could 
have  been  received. 
[  498  ]  In  the  other  cases  the  same  principle  has  been  acknowledged  : 

not  merely  upon  the  inconvenience  ;  but,  as  frequently  the  conse- 
quences would  be  very  destructive ;  for,  if  you  are  to  endeavour 
to  find  out  words,  giving  the  property  over,  when  not  actually 
received,  in  hard  money,  you  must  remember,  that  it  is  the  duty 
of  the  executors  in  respect  of  that  to  call  in  the  money  :  no  dis- 
cretion being  left  in  them :  such  as  the  Court  exercises,  to  judge, 
what  are  the  proper  securities  to  be  continued :  the  executors 
being  under  the  necessity  of  getting  in  the  property  by  all 
remedies ;  which  might  endanger  the  loss  of  the  principal  for  the 
benefit  of  those,  who  were  entitled  to  the  immediate  fruit.  Con- 
sidering also  the  variety  of  personal  estate,  the  mquiry  would  be 
endless,  as  to  each  and  every  part,  when  by  proper  diUgence  it 
could  be  got  in.  The  Court  therefore  has  said,  the  best 
constructon  is  generally  to  consider  the  interest  vested  and  in 
hand,  though,  strictly,  not  collected  for  the  purpose  of  enjoyment, 
as  between  the  particular  interests  and  the  capital :  and,  if  that 
is  wise,  the  Court  will  not  conjecture  in  favour  of  an  intention 
against  the  general  rule.     It  must  however  be  distinctly  under- 
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stood,  that,  if  the  intention,  contended  for  in  this  case,  is  clearly     aASKELi. 
expressed,  it  must  be  carried  into  execution.  Habmax. 

That  intention  cannot  be  clearly  collected  from  this  will.  The 
general  idea  of  the  testator  was  a  conviction,  that  he  was  worth 
45,000^ ;  and,  to  secure  that  to  his  family,  he  held  out  this 
temptation  to  his  executors  and  residuary  legatees.  His  property 
was  so  dispersed,  and  therefore  necessarily  in  some  sense  to  be 
collected,  that  he  could  not  find  in  it  a  security  even  for  the 
30,000/.  for  his  son.  He  makes  a  provision  as  to  the  legacies 
and  annuities  out  of  the  payments  to  be  *made  on  account  of  his  [  *^^^  ] 
personal  estate :  but  he  also  makes  a  farther  provision  for  them 
by  mortgage  or  sale  of  real  estate,  and  by  directing  timber  to  be 
cut  on  the  estate,  devised  to  his  son.  This  Court  would  have 
directed  that  sale  and  that  fall  of  timber  forthwith.  Either  a 
fund  must  have  been  provided  for  the  satisfaction  of  all  the  legacies 
and  annuities,  or  a  proportionate  fund  for  each  of  them :  but  then 
as  the  annuitants  and  legatees,  except  such  legacies  as  were  vested, 
died,  the  capital,  set  apart  for  them  would  accrue  to  the  capital 
deficient  for  the  other  legacies  and  annuities,  before  it  would 
have  fallen  into  residue  of  any  species :  so  that  in  time  there 
must  have  been  a  sufficient  provision  made  for  all  the  legacies  and 
annuities.  After  he  had  in  this  manner  realized  his  conviction 
as  to  the  sum  of  45,000L,  and  provided  for  his  wife  and  son,  he 
makes  this  particular,  whimsical,  disposition  as  to  the  surplus  ; 
and  the  question  is,  what  is  the  meaning  of  that  clause,  by  which 
he  declares  his  intention,  that  each  of  his  residuary  legatees  shall 
}iave  500{.y  when  it  can  be  ascertained,  that  there  is  that  sum 
for  each  of  them.  The  construction,  that  it  depends  upon  actual 
receipt,  is  not  the  necessary  construction.  If  he  had  property, 
capable  of  sale,  to  the  amount  of  50,000/.,  the  construction  con- 
tended for  is,  that  all  that  property  must  be  actually  converted 
into  money,  to  answer  the  subsequent  purposes  of  the  will. 
Suppose,  there  were  five  good  bonds,  part  of  the  property,  and 
the  obligor  was  gone  to  the  country  for  the  summer ;  are  these 
residuary  legatees  to  say,  they  will  not  each  take  one  ;  but  will 
take  the  chance  of  surviving,  until  he  returns,  and  pays  them 
all?  Such  a  construction  the  Court  will  not  adopt,  unless 
compelled  to  adopt  it. 
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Gaskell     The  Lord  Chancellor  : 

Habmak.  The  exposition  of  the  whole  of  this  decree  is,  that  the  opinion 
Aug,  27.  of  the  Master  op  the  Eolls  was,  that  the  representatives  of 
[  500  ]  Forbes  were  entitled  only  to  a  share  of  such  sums  of  money  as 
were  in  the  hands  of  the  executors  of  the  testator  at  the  death  of 
Forbes,  t  I  always  have  thought  it  very  difiScult  to  put  a  satis- 
factory construction  upon  this  will.  It  is  impossible  to  deny, 
that  the  fund  of  11,000^.  8  per  cent.  Consolidated  Bank  Annuities 
must  be  considered  ascertained,  having  arisen,  being  collected, 
and  within  the  meaning  of  every  general  word,  by  which  the 
testator  has  described  that  fund,  which  is  to  be  applicable  to  the 
general  purposes  of  his  will.  He  thought,  he  had  securities,  of 
w^hich  he  should  die  possessed ;  and  which  were  to  remain  in 
specie;  for  they  were  to  be  a  fund  for  the  annuities.  These 
securities  therefore  are  in  a  sense  property,  collected,  made,  and 
arisen,  immediately  upon  his  death.  By  the  term  *' securities'* 
he  meant  even  his  real  estate ;  though  that  is  very  inaccurate. 
This  appears  from  the  exception  of  his  estate  at  Gotwick  ;  which 
he  must  have  looked  at  as  a  secmity.  In  the  direction  as  to  the 
sum  of  80,0002.  for  his  son  he  considers  that  part  of  his  property, 
whether  8  per  cents.,  or  securities  properly,  or  even  land  under 
that  description,  which  is  made  applicable  to  the  annuity  for  his 
wife,  as  part  of  his  fortune,  collected,  made,  and  set  apart ;  and 
which  was  to  be  estimated  at  16,0002.  He  then  proceeds  to 
provide  the  means  of  raising  the  additional  sum  of  14,0002.  It 
cannot  be  denied,  that  what  is  got  in  or  set  apart  for  the  pay- 
ment of  that  sum  of  80,0002.,  if  it  became  payable,  though  not 
converted  into,  and  received  as,  money,  is  raised  and  got  in 
within  the  meaning  of  this  will.  In  case  of  the  death  of  his  wife 
the  income  of  his  son's  fortune  was  to  be  an  accumulating  fund 
[  ♦501  ]  during  his  minority  for  the  *annuities  and  other  purposes  of  his 
will.  He  had  given  some  legacies,  which  he  recommends  to  be 
discharged  at  one  payment,  without  waiting  for  the  general 
distribution  ;  clearly  contemplating  as  to  those,  that  the  state  of 
his  fortune  might  be  such  as  to  make  it  questionable,  whether 
with  convenience  they  could  be  paid  without  waiting  for  that 
singular  distribution,  afterwards  made  for  the  general  payment 

t  See  footnote,  ante,  p.  224. 
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of  his  legacies  and  annuities.  So,  he  directs  some  subsequent  Gaskell 
legacies  not  to  be  paid  in  preference  to  other  legacies  before  harmak. 
given ;  again  contemplating  the  difficulty  of  payment  before  the 
general  distribution.  In  providing  a  fund  for  securing  the  pay- 
ment of  his  annuities  he  uses  the  diifferent  words  **  invest,  set 
apart,  and  apply  '*  a  sufficient  part  of  his  personal  estate  in  the 
public  funds  or  mortgages.  It  would  be  difficult  to  maintain 
according  to  the  ordinary  doctrine,  that,  if  he  had  property  on 
mortgage,  or  in  the  funds,  the  will  according  to  the  true 
construction  would  not  have  been  answered  by  setting  apart  that 
property  ;  not  requiring,  that  there  should  be  an  actual  conver- 
sion into  money  of  all  the  property,  in  order  to  reconvert  it  into 
the  shape  it  had  at  the  time  of  his  death,  and  which  it  was 
finally  to  have  for  the  purpose  of  serving  the  trusts  of  the  will. 
It  would  be  singular  to  say,  the  executors  should  not  be  con- 
sidered as  having  actually  collected  and  got  in  the  11,000/.  8  per 
cent.  Consolidated  Bank  Annuities ;  which  in  those  events  would 
have  devolved  upon  them  for  the  general  pm'poses  of  the  will ; 
but,  that  they  were  by  calling  in  mortgages  and  selling  to  provide 
the  first  fund  for  the  annuities. 

These  observations  seem  small :  but  they  lead  to  the  considera- 
tion, what  upon  the  whole  the  testator  intended ;  attending  to 
the  convenience  of  the  construction  upon  the  will;  as  holding 
that  property  in  a  state,  *in  which  it  may  be  subservient  to  the  [  *5^2  ] 
trusts ;  as  property,  collected  and  got  in  ;  or,  that  nothing  was 
to  be  so  considered,  but  what  was  in  the  language  of  the  decree 
actually  sums  of  money,  brought  into  the  hands  of  the  executors. 

From  other  parts  of  the  will  it  is  clear,  the  testator  was  looking 
to  the  obligation  to  make  payments,  and  probably  at  stated 
times,  and  by  instalments;  and  he  thought,  the  state  of  his 
funds  was  such,  that  the  legatees  and  annuitants  could  only  have 
payment,  as  those  instalments  could  be  paid. 

It  is  the  arduous  duty  of  the  Court  to  declare  the  construction 
of  that  clause,  in  which,  adverting  to  the  probably  long  minority 
of  his  son,  he  expresses  his  intention,  that  his  residuary  legatees 
shall  each  of  them  receive  500{.  at  the  least  over  and  above  their 
legacies;  and  therefore  directing  the  disposition,  that  follows, 
'^  when  that  sum  can  clearly  be  ascertained  to  them  ;  *'  for  it  is 
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oaskell  impossible  to  send  a  reference  to  the  Master  without  declaring 
itarman.  the  meaning  of  those  words.  Upon  the  words,  that  follow,  "  if 
any  farther  surplus  shall  be  made  or  arise,  be  it  more  or  less,  the 
same  to  go  and  be  equally  divided  among  my  residuary  legatees, 
or  such  of  them  as  shall  be  then  living ;  "  and,  more  particularly, 
attending  to  the  construction,  that  must  be  given  to  them  by  the 
construction  that  must  be  given  to  other  words  in  this  will  of  the 
same  import,  it  is  perfectly  clear,  the  testator  meant,  that,  if  all 
liis  residuary  legatees  should  not  be  living  at  some  period,  to  be 
ascertained  in  some  way,  futm'e,  and  subsequent  to  his  death,  all 
of  them  should  not  take  what  he  here  calls  the  surplus;  for, 
however  inconvenient  the  construction,  that  the  residue  was  not 
vested  at  the  death  of  the  testator,  and  would  not  vest,  mitil 
actually  collected  by  conversion  into,  and  receipt  of,  money, 
considering  the  duties  and  powers  of  executors,  yet  I  agree  with 
[  '"^on  ]  the  *Master  of  the  Rolls,  that,  if  the  testator  has  clearly 
expressed  that  purpose,  the  Court  must  find  the  means  of  execut- 
ing it.  The  question  therefore  is,  whether  under  those  words  in 
this  passage,  though  upon  a  view  of  the  state  of  his  affairs, 
supposing  it  not  complex,  but  the  most  simple,  it  should  appear, 
that  in  a  rational  sense  there  would  be  500Z.  to  each  of  the 
residuary  legatees,  and  a  surplus  beyond  that,  notwithstanding 
the  inconvenience  attaching  to  that  doctrine,  the  Court  would 
say,  there  should  be  no  vested  interest  in  the  surplus,  even  in 
that  simple  state  of  circumstances,  tmtil  all  was  converted  into, 
and  received  as,  money  ;  or,  that,  when  the  property  was  in  such 
circumstances,  that  it  might  be  represented  to  be  at  home  for  all 
useful  purposes,  it  should  be  considered  ascertained  within  the 
meaning  of  the  will. 

Suppose,  for  instance,  the  son's  30,000Z.  was  secured ;  and 
also  a  fund  for  these  annuities  and  legacies ;  and,  beyond  that, 
one  mortgage,  undeniably  good,  for  10,000i. ;  and  considered  by 
the  executors  so  clearly  good,  that  though  they  had  not  set  it 
apart  for  those  charges,  they  all  concurred  in  opinion,  that  it 
would  not  be  for  the  benefit  of  the  persons  interested  in  the 
estate  to  change  it.  Or,  put  a  still  stronger  case ;  that  under 
the  administration  of  this  Court  the  Master  had  reported,  that 
the  security  was  good.     Would  it  be  said,  that  sum  of  10,000i. 
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was  not  ascertained,  collected,  made,  and  had  not  arisen,  accord-  uaskell 
ing  to  the  expressions  in  this  will ;  but  the  operation  was  to  be  ham  an. 
gone  through  of  calling  it  in ;  and  those  only  were  to  take  it, 
who  should  sustain  the  character  of  residuary  legatees  living  at 
the  moment  it  was  paid  to  the  executors?  My  judgment  is,  that 
nothing  but  the  strongest  words  should  compel  the  Court  to 
make  such  a  construction. 

The  testator  then  takes  up  the  case  of  the  death  of  his  son       [  :>04  ] 
under  the  age  of  twenty-one ;  which  leads  to  the  introduction  of 
two  bequests  of  the  residue  :  one  special,  the  other  general.    It 
might  have  happened,  which  would  have  produced  a  singular 
arrangement,  that  the  property  of  the  son  might  have  been  set 
apart ;  that  during  his  minority  a  fund  might  have  been  collected 
for  the  annuities  and  legacies ;  and  this  fact  might  have  been 
ascertained,  that  the  residue  beyond  what  was  so  collected  would 
pay  500Z.  to  each  of  the  executors,  and  2,5002.  more  to  the  son, 
and  leave  a  surplus  :  some  of  the  residuary  legatees  might  have 
died  during  the  infancy  of  the  son ;  and  that  sum  of  money, 
given  to  him,  if  he  should  attain  the  age  of  twenty-one,  would 
have  gone  to  different  persons  from  those,  who  were  to  take  the 
general  surplus,  if  it  was  to  be  distributed  before  his  age  of 
twenty-one;  for  that  is  expressly  confined  to  such  of  his  re- 
siduary legatees  as  should  be  then  living.    In  the  subsequent 
disposition,   dividing  the  property  into  nine  parts,  the  word 
"  money  "  must  mean,  not  only  "  money,"  but  also  securities  for 
money,  and  even  real  estate ;  for  in  the  former  part  of  the  will 
the  testator  has  considered  real  estate  as  securities,  and  as  money 
for  this  purpose ;  which  also  makes  it  very  questionable,  whether 
he  could  mean,  that  nothing  was  to  be  considered  as  got  in, 
except  what  was  converted  into  hard  cash,  and  laid  out  again. 
It  is  clear  upon  the  disposition  of  the  remaining  ninth  part  to 
Buch  of  his  residuary  legatees  as  shall  be  then  living,  whatever 
was  the  subject  of  the  property  disposed  of  to  the  son,  and  in  the 
event  of  his  death  to  be  divided  in  this  manner,  whether  money, 
or  money's  worth,  the  testator  meant,  that  in  so  much  as  would 
in  that  event  be  undisposed  of  his  residuary  legatees  should  not 
take  interests,  as  there  named,  as  they  would  in  the  general 
residue.     They  might,  as  general  residuary  legatees,  have  taken 
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Caskell  this  ninth  *pai't ;  for,  if  they  had  all  died  in  the  life  of  the  son, 
Habman.  and  he  had  died  in  his  infancy,  that  ninth  part  could  not  have 
[  ♦505  ]  gone  to  any  of  the  residuary  legatees,  or  to  the  survivor  of  them, 
by  that  clause :  but  it  would  be  a  ninth  part  of  that  fund, 
undisposed  of ;  and  would  fall  into  the  general  residue,  and  then 
all  five,  as  claiming  the  general  residue,  undisposed  of,  would 
have  taken  by  their  representatives ;  for  that  is  given  to  them 
generally ;  embracing  all,  that  fell  in,  and  was  not  wanted  for 
the  general  fund,  and  all,  that  should  be  undisposed  of  by  the 
death  of  the  son.  Upon  the  remaining  part  of  this  clause  it  is 
also  clear,  that  as  to  the  property,  in  such  a  state,  that  it  was, 
or  ought  to  be  set  apart  for  the  legacies  and  annuities,  the 
residuary  legatees,  whatever  they  were  to  take,  were  not  to  take 
eodem  vwdoy  but  upon  the  death  of  the  annuitant  those  living  at 
the  time  of  the  death  were  to  take  the  fund. 

Then  comes  the  general  residuary  clause.  If  I  was  called 
upon  to  construe  that  without  knowing,  what  was  the  state  of 
the  property,  it  would  be  very  difficult  to  say,  what  would  be 
taken  under  this  clause,  constituting  the  bequest  of  the  residue  ; 
for,  if  it  was  such,  contrary  to  the  expectation  of  the  testator,  as  it 
might  be,  that  a  fund  might  have  been  set  apart  for  the  30,000Z., 
the  legacies  and  annuities,  as,  if  his  wife  had  died  in  his  life,  and 
there  was  a  great  clear  fund,  of  bonds,  notes,  and  securities, 
sperate  and  desperate,  the  residuary  legatees  must  have  taken 
all,  that  was  given  before,  as  it  was  given :  but  as  to  the  bulk  of 
the  property,  which  it  was  not  necessary  to  set  apart,  under  the 
residuary  clause  the  interest  would  have  vested  immediately; 
though  not  in  so  much  of  the  fund  as  must  have  been  set  apart 
to  pay  the  annuities  and  the  80,000Z. ;  as  it  would  depend  upon 
each  surviving  the  son  and  the  annuitants :  but  all  beyond  what 
[  •606  ]  was  necessary  *for  those  particular  purposes  and  trusts  is  well 
given  by  the  residuary  clause. 

The  question  therefore  is  only  upon  the  actual  state  of  the 
property  at  the  death,  and  the  dealing  with  it  afterwards.  If  the 
true  meaning  is,  that  nothing  is  to  be  considered  as  the  testator's 
fortune,  collected,  ascertained,  made,  and  got  in,  within  those 
general  expressions  in  the  will,  except  sums  of  money  actually 
received,  and  I  am  to  construe  the  first  declaration  of  the  decree 
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by  the  subsequent  inquiry,  what  sums  of  money  were  received,  it     Gabkell 

follows,  that,  if  the  executors  had  set  apart  the  11,000Z.  3  per     haeman. 

cent.  Consolidated  Bank  Annuities,  and  mortgages,  under  the 

term  securities,  (real  estate  even  being  considered  as  a  security 

by  this  testator  in  the  exception  of  his  estate  at  Gotwick)  as  not 

to  be  converted,  but  to  be  kept  in  specie  for  the  purposes  of  the 

will,  that  would  not  do.    But  it  is  very  difficult  upon  the  whole 

will  to  say,  that  property,  preserved  at  the  death  of  the  testator 

for  the  purposes  of  the  will,  was  not  within  the  meaning  collected 

and  ascertained,  made  and  got  in ;  and  the  question  as  to  the 

vesting  is  to  be  decided  differently  according  to  the  actual  state 

of  the  property ;  as  to  those  particular  parts  of  the  property, 

which  are  to  be  set  apart  for  particular  uses,  and  what  may  or 

may  not  be  eventually  residue. 

I  desire  not  to  be  understood  as  determining  this  case  upon 
ambiguous  expressions.  I  agree  with  the  Master  of  the  Bolls, 
and  I  mean  to  put  it  all  upon  what  I  see  he  stated  in  this  case ; 
that  it  is  in  the  power  of  a  testator  not  to  give  anything,  until  it 
is  converted  into  money,  and  put  into  a  shape,  to  be  divided  as 
such.  A  disposition  of  that  sort  is  not  to  be  *wished.  What-  [  ♦507  ] 
ever  may  be  the  difficulty  of  ^construing  the  expressions  in 
Hutcheon  v.  Mannington,\  whenever  a  testator  directs  his 
executors  to  mortgage,  sell,  or  convert  his  estate  into  money, 
and  divide  it  among  other  persons,  this  principle  is  clear ;  that 
no  fraudulent  or  unnecessary  dilatory  dealing  by  trustees  shall 
affect  third  persons.  The  duty  of  the  Court  would  require  them 
to  discuss  as  a  fact  that  loose  expression  '^  what  they  might  have 
received ; "  for  they  cannot  say,  they  have  not  acted  with  all 
diligence;  or  permit  a  race  between  the  lives  of  the  different 
legatees ;  some  of  whom  they  might  favour  more  than  others : 
their  wishes  directing  their  conduct.  The  Court  must  hold  a 
very  strong  hand  upon  such  a  case ;  which  makes  it  wise  to  hold 
that,  unless  driven  to  it  by  the  state  of  the  property  and  the 
expressions  of  the  will,  the  Court  would  not  willingly  collect 
that  meaning. 

To  have  this  decree  perfect,  it  seems  impossible  that  it  can 
stand  exactly  as  it  is.     If  the  judgment  of  the  Court  was,  that 

t  2  E.  B.  115  (1  Ves.  J.  366). 
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(Urkrli,     Forbes  was  entitled  to  nothing  except  sums  of  money  actually 

Mm 

iiABMAx.  received  at  the  time  of  his  death,  the  decree  ought  to  declare, 
that  by  particular  expressions  the  testator  meant  so ;  and  ought 
to  direct  the  account  according  to  that  declaration.  But  it  is 
premature  to  make  any  declaration ;  and,  if  any  should  be  made, 
it  must  apply,  not  merely  to  the  present  state  of  the  property  and 
events,  but  also  to  what  may  be  the  effect  of  future  events  even 
upon  the  present  state  of  the  property ;  for  suppose  a  collection 
of  the  property  made  for  the  son,  not  to  the  full  extent  of  the 
testator's  intention  in  his  favour :  if  the  son  died  during  his 
minority,  and  none  of  these  residuary  legatees  were  living,  as 

[  ••''08  ]  the  ninth  part  would  not  be  taken  under  the  particular  *bequest 
of  it,  it  must  be  taken  under  the  general  residuary  clause ;  and 
then  Forbes's  representatives  would  take  equally  with  the  rest. 
But  farther,  it  is  very  difficult  to  make  out,  that  many  parts  of 
this  property  ought  not  to  be  considered  as  part  of  the  testator's 
property  within  the  meaning  of  the  will,  even  as  to  the  special 
residue,  collected  and  got;  as  8  per  cents.,  mortgages,  real 
estates,  for  the  purposes  of  this  will  considered  securities,  and 
securities  of  different  sorts,  of  a  given  value.  All  these  facts 
ought  to  be  known. 

Therefore  let  so  much  of  this  decree  as  contains  these  declara- 
tions be  reversed ;  retaining  so  much  as  directs  the  inquiry  as 
to  the  sums  of  money ;  and  direct  an  inquiry  as  to  the  state  of 
the  property  at  the  death  of  the  testator ;  of  what  particulars  it 
consisted ;  and  in  what  manner  it  has  been  paid,  applied,  dis- 
posed of,  and  reserved,  and  for  what  purposes,  from  time  to  time 
since  the  death  of  the  testator ;  and  reserve,  not  only  the  con- 
sideration, to  what  species  of  property  this  declaration  should  be 
applied,  but  all  farther  directions  upon  the  ^^ill. 

It  is  obvious,  that,  if  my  opinion  was,  that  nothing  could  be 
considered  as  collected  and  got  in  but  money  actually  created  by 
the  conversion  of  property,  I  ought  not  to  make  that  variation  : 
but  it  may  turn  out  upon  this  inquiry,  that  many  parts  of  the 
property  were  as  capable  of  being  considered  collected  and  got  in, 
as  money ;  and  then  it  is  premature  to  say,  how  much  is  pro- 
perty, in  which  Forbes  was  interested  at  his  death. 
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WALLACE  V.  POMFEET.  isos. 

(11  Veeey,  542—^50.)  J\Vf^  18. 

Parol  evidence  admitted,  against  the  presumption,  that  a  debt  is    Eldon,  L.C. 
satisfied  by  a  legacy  of  greater  amount ;  although  the  will  afforded  an        r  542  1 
inference  in  favour  of  that  presumption. 

But  Qu,  whether  the  testamentary  direction  for  payment  of  debts  and 
legacies  was  not  sufficient  to  rebut  the  presumption  of  satisfaction  inde- 
pendently of  the  parol  evidence. 

BoBERT  Jones  Moreton  by  his  will,  dated  the  11th  of  May, 
1801,  after  several  legacies  and  annuities,  and  among  them  to 
George  Wade,  one  of  his  trustees  and  executors,  the  sum  of  500Z. 
over  and  above  what  the  testator  might  owe  him  on  balance 
of  any  account  or  otherwise  at  the  testator's  death,  proceeded  to 
give  the  following  legacies  : 

"  And  to  my  servant  James  Staines,  if  in  my  service  at  the 
time  of  my  decease,  lOL  over  and  above  all  such  monies  as  I 
shall  owe  him  for  wages  or  otherwise ;  *and  I  give  to  my  house-      [  *543  ] 
keeper  Mary  Pomfret  1,000L" 

He  then  gave  to  Mary,  the  wife  of  William  Pomfret,  and 
mother  of  his  said  housekeeper,  an  annuity  of  202.  for  her  life, 
for  her  separate  use ;  and  to  Elizabeth  Pomfret,  sister  of  his  said 
housekeeper,  lOOZ. ;  and  to  the  said  William  Pomfret  lOZ.  He 
then  appointed  Michael  Wallace  and  George  Wade  his  executors  ; 
and  gave  all  the  residue  of  his  personal  estate  and  the  money  to 
be  raised  by  the  sale  of  his  real  estate  ''  after  payment  of  my 
debts,  funeral  charges,  and  the  probate  of  this  my  will  and  the 
aforesaid  legacies,"  to  Wallace  and  Wade,  their  executors,  &c. 

The  testator  died  on  the  12th  of  July,  1801.  The  bill  was 
filed  by  the  executors  against  Mary  Pomfret,  the  legatee  of 
1,0002. ;  praying,  that  the  legacy  may  be  declared  to  be  a  satis- 
faction of  the  sum  of  1252. 128.  &d.  claimed  by  the  defendant,  as 
wages  due  to  her  from  the  testator. 

The  defendant  by  her  answer,  supported  by  evidence,  insisted 
on  her  claim  for  four  years  wages ;  which  she  had  permitted  to 
ran  in  arrear  at  the  request  of  the  testator ;  who  undertook  to 
lay  it  out  for  her  ;  and  also  upon  her  right  to  the  legacy.  Her 
mother  by  her  depositions  stated,  that  the  testator  about  the 

B.B. — ^voL.  vni.  R 
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Wallace  latter  end  of  May  preceding  his  death  sent  for  the  deponent  into 
roMFRET.  the  parlour  ;  and  told  her,  he  had  made  his  will  and  left  some- 
thing to  them  all ;  but  that  he  had  left  the  defendant  the  most ; 
for,  if  it  had  not  been  for  her,  he  should  have  been  dead  long 
ago  :  and  that,  as  to  the  money  he  owed  the  defendant  for  wages, 
he  expected  to  receive  some  money  soon ;  and  would,  when  he 
went  to  London,  put  her  money  out  for  her  use ;  and  she  might 
[  *oU  ]  receive  the  interest  *of  it.  The  other  evidence  proved  acknow- 
ledgments by  the  testator  of  the  defendant's  care  and  attention 
to  him,  as  nurse  and  housekeeper,  and  expressions  of  his  inten- 
tion in  her  favour.     The  evidence  was  read. 

Mr.  Romilly,  for  the  plaintiffs,  relied  upon  the  rule,  that  in 
these  cases  the  debt  is  satisfied  by  the  legacy ;  which  rule, 
though  it  has  been  disapproved,  has  always  been  considered 
binding:  Chancey's  case.t  Richardson  v.  Greeae ;  X  also  upon 
the  inference  from  the  intention  expressed  in  this  will  as  to 
other  legacies ;  insisting  therefore,  that  evidence  could  not  be 
admitted. 

Mr.  Richards  and  Mr.  Thomson,  for  the  defendant : 

Great  dissatisfaction  has  always  been  expressed  at  the  rule ; 
every  Judge  exclaiming  against  it ;  and  endeavouring  to  support 
any  fair  distinction,  upon  which  its  application  might  be 
avoided.  This  case  has  circumstances,  by  which  it  is  distin- 
guished. First,  this  debt  is  for  wages  to  a  servant ;  and  Lord 
Hardwicke  says,  in  Richardson  v.  Grecae,§  that  this  doctrine  of 
satisfaction  has  not  been  applied  to  debts  of  that  nature.  The 
reason  is,  that,  wages  growing  due  from  time  to  time,  the 
amount  of  the  debt  is  not  certain  at  the  date  of  the  will :  the 
debt  therefore  wants  that  character  of  certainty,  which,  in  order 
to  apply  the  rule  as  to  satisfaction,  is  essential;  as  in  Raivlins  v. 
Powel  11  a  legacy  was  held  not  to  be  a  satisfaction  of  a  debt  upon 
an  open,  running,  account :  the  testator  not  at  the  moment 
understanding  the  precise  amount.     The  evidence  in  this  case  is 

tip.  Wms.  408 ;    see   Zee   v.  J  3  Atk.  65. 

Brown  J  and  ToUon  y.  Collins  4  B.  B.  §  3  Atk.  65. 

208,  264  (4  Yes.  362,  483).  j|  1  P.  Wms.  297. 
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very  important;  and  though  evidence  of  this  sort  is  to  be     Wallace 
received  *with  some  degree  of  caution,  it  is  admissible.     The     pomfbkt. 
testator  in  a  conversation,  subsequent  to  the  will,  alludes  to  the       [  *545  ] 
legacy  he  had  given,  and  to  the  debt  he  owed,  to  the  defendant ; 
and  speaks  of  the  mode  he  had  adopted  for  payment  of  the  debt ; 
with  a  view  to  render  the  payment  more  advantageous  to  her. 

Mr,  Romilly,  in  reply  : 

It  is  very  difficult  to  find  a  sound  distinction  between  wages 
and  any  other  debt;  and  the  Court  has  never  considered  how 
the  debt  arose.  That  distinction  is  not  taken  either  in  Chancey's 
ca8e,t  or  Richardson  v.  GreesCfl  though  the  Court  seemed  in 
distress  for  arguments  to  support  the  judgment :  Lord  Krsa 
relying  upon  immaterial  and  superfluous  words;  and  Lord 
Habdwigkb  upon  the  inference  from  not  making  the  small 
addition  of  5/.  to  what  the  testator  had  before  given  the 
defendant. 

Then,  as  to  the  evidence,  whether  that  will  take  this  case  out 
of  the  general  rule  :  1st,  Evidence  as  to  the  intention  ought  not 
to  be  received.  Evidence  is  received  to  rebut  the  presumption, 
where  there  is  not  expression  in  the  will,  shewing  the  intention : 
tut  there  is  no  instance  of  admitting  evidence,  where  the 
testator  has  shewn  his  intention  by  words,  found  in  the  wiU. 
Then  this  evidence  proves  nothing  ;  amounting  to  no  more  than 
that  in  the  course  of  a  conversation  upon  the  will,  not,  as  it 
seems,  in  the  same  sentence,  the  testator  said,  as  to  the  money 
he  owed  the  defendant,  he  would  put  her  money  out  for  her  use. 
It  comes  to  this  merely;  that  after  making  his  will  he  spoke 
of  what  he  owed  her  for  wages  as  still  a  debt,  and  to  be  paid. 
That  does  *not  shew,  that  he  did  not  mean  satisfaction.  The  [  *^^^  3 
gift  of  the  legacy  did  not  make  the  other  less  a  subsisting  debt. 
He  might  also  intend  afterwards  to  diminish  the  legacy. 

The  Lord  Chancellob  : 

It  would  be  too  hasty  to  decide  this  case  without  seeing  the 
will.  If  no  new  topic  of  argument  arises  upon  the  will,  the  case 
will  turn  altogether  upon  the  question  as  to  admitting  the 

tip.  Wmfl.  408.  t  3  Atk.  65. 
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Wallace  evidence,  and  the  effect  of  it ;  for,  whatever  is  due  to  the  remark 
PoMFBET  of  Lord  Hardwigkb,  that  there  is  no  decision,  applying  this  rule 
to  a  servant's  wages,  this  case  is  not  to  be  decided  upon  the 
general  rule  of  presumption ;  as  the  observations,  capable  of 
being  applied  to  current  accounts  and  wages,  do  not  apply  to 
the  will,  by  a  testator,  contemplating,  whether  he  shall  by  those 
acts  of  bounty  satisfy  such  demands.  First,  he  expresses  his 
intention  not  to  satisfy  debts,  that  he  owes  or  shall  owe  to  other 
legatees.  So,  he  imposes  a  condition  as  to  another  servant,  of 
being  in  his  service  at  his  death  :  a  condition,  not  imposed  as  to 
the  legacy  to  this  defendant.  To  that  other  servant  he  gives  lOL 
in  addition  to  all  such  monies  as  he  shall  owe  him  for  wages,  or 
otherwise :  that  legacy  connecting  itself,  not  only  with  the  debt 
due  at  that  time,  but  with  any  debt  the  testator  might  owe  at 
his  decease  to  that  servant.  Then  immediately  afterwards  comes 
this  legacy  of  1,0002.  to  the  defendant.  As  to  two  persons, 
standing  in  the  same  relation  to  him,  and  having  demands  of 
the  same  nature,  he  says,  the  legacy  to  one  is  to  be  in  addition 
to  wages ;  and  does  not  say  that  as  to  the  other.  The  presump- 
tion therefore,  not  upon  the  rule  of  law,  but  upon  the  whole 
will,  is,  that  this  legacy  is  not  in  addition  to  wages ;  the  testator 
having  expressly  directed,  that  the  other  shall  be  in  addition, 
f  ri47  3  The  question,  whether  the  evidence  is  admissible,  or  not,  turns- 

upon  the  point,  whether  the  inference  from  the  express  direction, 
that  the  other  legacy  shall  be  in  addition  to  wages,  is  strong: 
enough  to  require  a  decision,  that  as  to  this  legacy  the  addition 
to  wages  is  upon  the  face  of  the  will  necessarily  excluded.  If  it- 
is  not,  then  upon  the  rule  as  to  satisfaction  of  portions,  these 
declarations  may  be  admitted.  If  admitted,  they  are  to  be  looked 
at  with  great  attention ;  to  see,  whether  the  necessary  effect  is> 
to  beat  down  the  fair  inference  from  the  written  context ;  which 
is  the  most  solemn  declaration  he  can  make;  particularly,  as 
the  parol  declaration  is  not  contemporary.  The  truth  of  the 
declarations  may  in  a  great  degree  be  tried  by  the  will  itself. 
As  to  the  effect  of  the  declaration  upon  the  written  will,  that  is 
always  a  difficult  question ;  seeing  these  declarations  construed 
so  very  differently ;  which  I  am  authorised  to  say  by  these  two 
cases,  that  have  been  cited.    If  this  rule  of  presumption  was 
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once  established,  and  understood  to  be  the  role,  it  would  have  Wallace 
been  infinitely  better,  that  it  should  not  be  destroyed  by  small  pomfbxt. 
observations  upon  small  circumstances;  the  Court  trying  to 
find  out  a  distinction.  It  would  have  been  better  either  to  have 
aided  by  the  rule,  or  to  have  said  boldly,  it  should  exist  no 
longer.  As  to  the  case  of  Ricliardson  v.  Greese^^  supposing,  the 
legacy  of  SOOL  was  a  satisfaction  of  the  debt,  a  legacy  of  2401. 
was  a  very  good  reason  for  not  giving  that  legatee  5Z.  with  the 
other  servants. 

The  Lord  Chancbllor  stated  Cliancey's  case,t  Fowler  v.  JVir^r.  la. 
Fowler,^  before  Lord  Talbot.  Hobbs  v.  Tate]l\  a  bequest  of 
2502.  to  a  servant,  to  whom  wages  were  due  to  the  amount  of  98Z. ;  -  "^  J 
and  the  legacy  was  held  not  a  satisfaction,  on  account  of  extra- 
ordinary services ;  not  what  the  servant  was  hired  for.  Duffer  v. 
CJudcroft,^  Stamer  v.  Wade,^^  Shivdal  v.  JekyU,ll  Richardson  v. 
Grtfese,§§  Debeze  v.  3fa;in.||||  The  Lord  Chancellor  stated  the 
last  case  from  his  own  note,  and  the  cases  before  Lord  Hardwicke 
from  the  notes  of  Mr.  Joddrell ;  Mr.  Browne  (the  King's  Counsel) ; 
and  Lord  Hardwicke's  manuscript  notes ;  by  which  the  printed 
report  of  Richardson  v.  Greese  HIT  appeared  to  be  correct ;  Lord 
Hardwicke  expressing  his  opinion,  that  by  the  penning  of  the 
will  there  was  lio  satisfaction;  and  laying  considerable  stress 
upon  the  words,  "  after  debts  and  legacies  are  paid."  His 
Lordship  then  proceeded  thus  :+  +  t 

All  the  cases  authorize  the  admission  of  evidence ;  which  is 
clearly  to  be  admitted  in  this  instance ;  and  I  am  very  sorry  to 
add,  that  I  think  myself  fully  justified  by  all  the  cases  in  saying, 
that  evidence  has  not  only  been  admitted,  but  at  least  as  much 
effect  has  been  given  to  it,  as  can  be  said  fairly  to  belong  to  it. 
I  do  not  except  from  this  observation  even  Lord  Thurlow 
himself  in  the  case  of  Debeze  v.  Mann;lll  for  in  that  case  his 

t  3  Atk.  65.  §  §  3  Atk.  65. 

$  1  P.  Wms.  408.  nil  2  Br.  C.  C.  165,  519. 

§  3  P.  Wms.  353.  UH  3  Atk.  65. 

II  In  Chancery,  1738.  ttt  This  account  of  the  beginning 

%  In  Chancery,  1740.  of  the  judgment  ex  relatione, 

tt  la  Chancery.    MSS.  Mr.  Jod-  XtX  2  Br.  C.  C.  165,  519.    Stated 

drell.  also  by  the  Lord  Chancellor  from 

XX  2  Atk.  516.  his  own  note,  and  see  1  B.  B.  57. 
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Wallace  Lordship  held  this  upon  the  whole ;  that,  though  the  'testator 
PoMFBET.  h&d  given  the  legatee  1,0002.  upon  marriage,  and  afterwards  in 
[  KAo  ]  his  life  600L  more,  in  all  near  240Z.  more  than  the  legacy,  yet 
the  legacy  was  to  be  paid ;  construing  the  expression,  that  there 
would  be  more  hereafter,  as  his  life  was  a  bad  one,  as  indicating 
an  intention  to  give  something  more  at  his  death ;  and  therefore, 
that  the  gift  of  6002.  more  between  the  marriage  and  his  death 
did  not  satisfy  that  declaration.  I  think,  I  may  venture  to  say, 
a  determination,  taking  the  other  course,  might  probably  have 
been  justified :  the  testator  alluding  to  his  death  in  no  other 
terms  than  by  saying,  his  life  was  a  bad  one.  That  case  is 
decisive  to  shew,  that  evidence  must  be  admitted ;  and  the 
length,  to  which  the  Court  will  carry  it. 

But,  looking  at  the  parol  evidence  in  this  case,  it  is  infinitely 
stronger  than  in  any  of  the  cases,  in  which  evidence  has  had 
effect:  provided  it  is  believed;  and  there  is  great  hazard,  I 
admit,  of  deciding  upon  what  is  not  true  :  but  I  have  no  right  to 
reject  this  evidence  as  false.  The  first  part  of  this  declaration 
brings  this  very  much  to  the  case  I  have  cited  from  Mr. 
Browne's  manuscripts;  that  the  legacy  was  for  her  attention 
to  him  in  sickness ;  and  the  wages  for  service.  The  subsequent 
part  of  the  evidence  is  an  express  declaration  as  to  what  he 
owed  her  for  wages,  that  he  intended  to  put  her  money  out  at 
interest.  It  is  true,  as  has  been  observed  by  Mr.  RomiUy^  he 
might  have  reduced  the  legacy :  but  the  case,  if  put  upon  that, 
cannot  be  reconciled  with  what  was  done  in  the  case  upon 
Sir  Joseph  JekylVs  will,t  and  the  other  cases. 
This  legacy  therefore  is  not  a  satisfaction  of  the  debt.  The 
[  ♦550  J  consequence  is,  the  bill  must  be  dismissed  :  *but  the  effect  of 
the  parol  evidence  is  so  strong,  that  on  that  account  I  am 
justified  by  one  of  the  cases t  in  dismissing  it  without  costs ;  if 
the  plaintiffs  will  pay  the  legacy,  with  interest. 

t  Shudal  T.  Jekyll,  2  Atk.  516.  see  page  70. 

X  RicJutrdson  y.  Oreeae,  3  Atk.  65 ; 
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MINOE,   Ex   PAETE.  1805. 

(1 1  Vesey.  339-562.)  iV'ar.Ts!  28. 

A  purchase  before  the  Master  is  not  complete  before  confirmation  of 

Vt  "no's  T  C 
the  report.    Therefore  a  loss  by  fire  after  the  report,  but  before  con-  ' 

firmation,  falls  upon  the  vendor;  and  the  circumstance,  that  the  sale        [  ^^^  ^ 

had  been  delayed  by  the  purchaser  having  opened  the  biddings,  was  not 

attended  to. 

Upon  the  27th  of  Augast,  1804,  the  King's  Head  Inn,  and 
other  premises,  in  Fershore,  part  of  the  estate  of  a  lunatic, 
^ere  sold  before  the  Master.  Under  a  petition,  presented 
by  this  petitioner,  upon  the  28th  of  November,  the  biddings 
were  opened ;  and  the  petitioner  was  reported  the  best  bidder 
at  the  resale,  which  took  place  upon  the  9th  of  February,  1805, 
at  the  price  of  720L  On  the  26th  of  February  he  presented  a 
petition,  that  the  report  might  be  confirmed,  &c.  On  *the  28th  [  *560  ] 
of  February,  before  any  order  made  upon  that  petition,  a  bam 
and  stable,  part  of  the  premises  comprised  in  the  lot  sold,  were 
destroyed  by  fire;  not  having  been  insured.  The  purchaser 
presented  a  petition  to  have  the  value  of  the  premises  destroyed 
ascertained,  and  the  amount  deducted  from  the  purchase- 
money. 

Mr.  Doivdesweli,  in  support  of  the  petition ; 

It  is  necessary  to  distinguish  the  case  from  Paine  v.  MellerA 
That  was  decided  upon  the  ground,  that  from  the  date  of  the 
contract  the  purchaser  was  in  equity  the  absolute  owner  to  all 
intents  and  purposes  of  the  premises  purchased.  But  a  sale 
before  the  Master  is  not  the  same  as  other  sales  in  the  common 
way,  by  private  contract  or  by  auction,  in  that  respect.  Before 
the  Master  the  highest  bidder  cannot  be  considered  the  owner  to 
all  intents  and  purposes  until  the  confirmation  of  the  report.  If 
the  premises  were  in  the  interval  increased  by  accident,  as  if  a 
mine  had  been  discovered,  your  Lordship  would  require  him  to 
increase  the  price.  Ex  parte  Manning. I  Davy  v.  Barber.^ 
Blount  v.  Bhunt.l 


t  5  B.  B.  327  (6  Yes.  349).  §  2  Atk.  489. 

t  2  P.  Wms.  410.  II  3  Atk.  636. 
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Minor,  Mr.  Thamson,  for  the  Committee : 

Ex  parte. 

In  the  last  case  mentioned,  there  must  be  some  mistake  as  to 
the  dictum,  that  the  Court  regards  only  the  time  of  the  execution 
of  the  conveyances ;  which  was  not  the  point  before  the  Court. 
This  is  a  very  unfavourable  case  for  this  application:  this 
purchase  being  made  upon  opening  biddings ;  putting  aside  the 
former  purchaser,  upon  an  advance  of  701.  Upon  what  principle, 
[  ♦561  ]  referring  to  all  the  legal  and  equitable  consequences  *attaching 
upon  sales,  can  the  Court  distinguish  sales  before  the  Master 
from  sales  in  any  other  way?  From  the  time,  when  the 
purchaser  signs  the  Master's  book,  and  has  a  report,  declaring 
him  the  purchaser,  all  those  consequences  must  attach  upon  him. 
If  he  dies  soon  afterwards,  the  sale  may  be  enforced  against  his 
representative ;  and  the  estate  would  in  this  Court  be  considered 
real  estate :  and  go  to  his  heir,  if  he  had  not  disposed  of  it ;  as 
he  might  do  in  his  life,  or  by  will.  If  a  benefit  had  accrued,  the 
vendor  could  not  claim  it.     *     *     * 

The  Lord  Chancellob: 

The  question  must  depend  upon  the  point,  what  is  the  date 
and  time  of  the  contract ;  at  which  it  can  be  said  to  have  been 
complete.  Is  the  bidding  in  the  Master's  office  the  contract 
between  the  Court  and  the  bidder  ;  or  only  an  authority  to  the 
Master  to  tell  the  Court,  that  if  the  Court  approves,  the  Court 
[  ♦uC2  ]  may  make  *a  contract  with  him  upon  the  terms  proposed  ?  Let 
the  Master  certify  to  me,  what  were  the  conditions  of  sale ;  and 
what  has  been  the  deterioration  in  value  by  the  fire ;  and  reserve 
the  question  ;  for,  though  the  sum  is  not  large,  the  question  is 
one  of  the  most  considerable  that  has  occurred  for  some  time. 
In  some  of  the  cases,  that  have  been  cited,  the  change  of  property 
is  said  to  be  from  the  date  of  the  report :  in  others  from  the  time 
of  the  conveyance:  so,  that,  though  confirmed  as  the  best 
purchaser,  if  he  had  not  got  the  conveyance,  he  would  have  been 
entitled  to  say,  the  estate  was  not  his.  That  cannot  be  according 
to  the  principle.  Suppose,  this  person  had  insured  the  premises, 
while  in  the  Master's  office,  from  fire :  would  he  according  to  the 
cases  in  late  times  have  had  an  insurable  interest  ?  His  interest 
is  not  near  so  thin  as  many,  that  have  been  considered  insureable. 
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The  Master's  report  having  ascertained  the  deterioration  in       minob, 
value  of  the  premises  in  consequence  of  the  fire  at  751.  16«.,       ,^^*_^ 
another  petition  was  presented  to  have  that  sum  deducted  from 
the  purchase-money. 


Sov.  16. 


The  Lord  Chancellor  stopped  Mr.  Romilly  and  Mr.  Dotcdes- 
welly  in  support  of  the  petition ;  declaring  his  opinion,  that  the 
loss  occasioned  by  the  fire  must  fall  upon  the  vendor ;  and  made 
the  order  accordingly,  with  costs.  On  a  subsequent  day  his  ^'^^r.  28. 
Lordship  said,  that,  since  he  made  the  decision,  he  found  it  con- 
firmed by  what  Lord  Hardwickb  says  in  The  Attoi-ney-General 
T.  Day,}  as  to  carrying  a  purchase  into  execution  against  the 
representative,  after  the  report  is  confirmed. 


MOSLEY  V.  WARD.  i80>. 

(11  Vesey,  581—583.)  Der^. 

Executor,  in  trust  for  infants,  unnecessarily  calling  in  tlie  property,    Eldon,  L.C. 
out  upon  good  security  at  5  per  cent.,  except  a  small  part,  keeping  large        [  581  1 
balances  in  his  hands,  and  using  it  as  his  own,  charged  with  interest  at 
oL  per  cent,  and  costs. 

Oke  question  in  this  cause  arose  upon  a  claim  of  interest 
against  an  executor  in  trust  for  infants,  upon  the  Master's  report, 
stating  his  conduct ;  without  any  purpose  on  account  of  the  trust 
calling  in  the  property,  out  upon  good  securities ;  keeping  large 
balances  in  his  hands  ;  and  treating  it  as  his  own. 

The  Lobd  Chancellor  :  [  582  ] 

The  result  of  the  report  is,  that  this  defendant,  as  executor, 
trustee,  and  guardian,  dealt  with  the  property  by  calling  in 
nearly  the  whole  of  it  from  securities,  as  to  the  vahdity  of  which 
there  is  no  imputation ;  and  upon  which  it  was  producing 
interest,  generally  speaking  5/.  per  cent. ;  and  he  called  it  in,  not 
only  for  no  purpose,  connected  with  the  execution  of  the  will,  but 
for  no  other  purpose  than  that  of  keeping  the  money  in  his  own 
hands.    It  was  treated  by  him  as  part  of  his  own  general  funds. 

t  1  Yes.  sen.  218;  see  page  221. 
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MOSLEY 

Wabd. 


r  •583  ] 


It  is  not  traced  through  him  to  other  persons ;  so  that  those 
persons  can  be  charged;  and  he  is  only  a  simple  contract 
creditor  of  those,  to  whom  he  lent  the  money ;  and  not  entitled 
to  call  for  interest  from  them.  The  balances  in  his  hands  have 
been  increasing  generally :  but  they  never  decreased  so  far,  that 
he  had  not  always  a  large  balance  in  his  hands  unproductive. 
He  must  therefore  be  charged  with  interest  upon  the  yearly 
balances  in  his  hands. 

As  to  the  rate  of  interest,  the  Court  does  not  usually  give  more 
than  4  per  cent. ;  where  the  money  has  been  called  in  for  the 
purposes  of  the  will,  and  the  balance  only  has  been  in  his  hands. 
But,  this  executor  having  called  it  in  without  any  purpose 
connected  with  the  trust,  and  holding  the  whole  in  his  hands 
without  attempting  to  lay  it  out,  the  Court  has  the  power  to  give 
5  per  cent. ;  and  he  ought  to  be  charged  at  that  rate.  General 
dereliction  of  duty  upon  his  part  is  the  principle ;  and  a  small 
part,  carrying  4i.  one-half  per  cent.,  cannot  make  a  difference. 

Where  such  general  dereliction  of  duty  obliges  the  Court  to 
charge  interest  upon  balances  in  the  hands  of  an  executor,  as  a 
specific  demand,  the  same  principle  *calls  upon  the  Court  to 
compel  him  to  make  it  good  to  the  infants  in  point  of  costs. 


1805. 

Auff.  27. 
^^nr,  1 9. 
Dt'c.  26, 


Eldon,  L.C. 
[6W] 


KEBBLE,   Ex  parte. 

(11  Vesey,  604—606.) 

Besidue  bequeathed  to  infants,  with  surviyorship  among  them  in  the 
event  of  death  imder  the  age  of  twenty-one.  Maintenance,  not  being 
directed  by  the  will,  was  not  ordered  by  the  Co\irt;  there  being  a 
limitation  over  upon  the  death  of  all  imder  twenty-one  to  their  sister, 
having  no  other  interest  in  that  fund,  though  a  distinct  legatee  by  the 
same  will. 

The  case,  in  which  the  Court  has  given  maintenance,  has  been,  where 
the  fond,  being  given  to  the  children  with  survivorship  among  themt 
their  interests,  and  the  chance  of  taking  the  whole,  as  survivor,  were 
equal ;  and  no  other  person  interested. 

Tms  petition  prayed  an  order  for  maintenance  on  behalf  of  five 
infants,  to  whom  a  residue  was  bequeathed,  with  survivorship 
among  them  in  case  of  the  death  of  any  under  the  age  of  twenty- 
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one ;  and,  in  case  all  of  them  should  die  nnder  that  age,  the     Kbbble, 
whole  was  given  to  their  sister  ;  who  took  no  interest  directly  in      *  P*^^* 
that  residue :  bat  a  legacy  was  given  to  her  by  the  same  will ; 
and  in  case  of  her  death  mider  the  age  of  twenty-one,  that  legacy 
was  given  over  to  the  other  five  children.    The  will  gave  no 
direction  as  to  maintenance. 

Mr.  Hall,  in  support  of  the  petition,  referred  to  GreenweU  v. 
GreenweU,\  and  the  authorities,  upon  which  that  order  was 
made. 

The  Lobd  Ghancellob: 

The  case,  in  which  maintenance  has  been  allowed,  though  not 
given  by  the  will,  is,  where  there  are  children,  some  or  one  of 
whom  must  take  the  property,  and  all  have  an  equal  chance  by 
surviving,  and  a  present  interest.  But  it  cannot  be  done,  if 
there  is  a  gift  over ;  or,  if  the  children  are  not  all  the  persons 
among  whom  it  is  to  go ;  as  in  Sir  Frederick  Eden's  case ;  where 
Lord  BossLYN  had  directed  it ;  but  upon  an  application  for  an 
increase  of  the  allowance  I  did  not  think  myself  justified  *in  [  •60."»  ] 
following  that ;  and  refused  it ;  as  those  children  might  be  the 
persons  to  take  the  whole ;  but  future  children,  then  unborn, 
might  be  the  persons  to  take  a  part  of  it.  By  this  will  five 
children  have  this  residue  given  to  them,  with  survivorship 
among  them  ;  and  the  sixth  has  nothing  given  to  her  in  that 
fund,  unless  all  the  five  die  under  the  age  of  twenty-one.  So 
the  five  would  be  maintained  at  her  expense,  for  she  has  no 
interest  in  common  with  them.  Where  is  the  difference  between 
her  and  a  mere  stranger  ?  She  is  not  a  legatee  of  this  residue 
with  the  other  five :  but  it  is  given  over  to  her,  as  to  a  stranger, 
only  in  the  event  of  the  death  of  all  the  five  under  the  age  of 
twenty-one;  and,  wlule  it  remains  contingent,  she  has  no 
interest  with  them.  The  circumstance,  that  she  has  a  legacy  by 
another  part  of  the  will,  cannot  alter  it.  If  no  legacy  was  given 
to  her,  it  could  not  be  contended ;  for  this  has  not  been  allowed, 
except,  where  all  had  a  chemce,  and  an  equal  chance ;  and  there 

t  5  B.  B.  25-27  (5  Yes.  194,  195),  and  see  Ltnnax  y.  Lomax,  ante,  p.  84. 
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Kebble,  is  no  instance  of  setting  oflf  one  legacy  against  another  in  this 
^  ^  way.  There  is  no  case,  in  which  interest  of  property,  directed  to 
accumulate,  has  been  applied  to  maintenance,  except  where  it 
was  one  principal  sum,  in  which  all  were  interested.  I  wish  very 
well  to  the  application,  if  I  can  find  a  principle,  upon  which  it 
can  rest. 

J\'*'r.  19.  Mr.  HaU,  in  support  of  this  petition,   cited  Faimian  v. 

Green  A 

The  Lord  Chancellor: 

The  case  of  Fairman  v.  Oreen  is  not  within  the  former  cases ; 
in  which  the  gift  over  was  to  the  children  who  should  survive, 
and  therefore  maintenance  was  given ;  the  chance  being  equal : 
[  *60G  ]  but  in  that  case,  as  in  *this,  all  the  children  might  die  under 
twenty-one;  and  none  of  them  might  take.  The  former  cases 
after  great  struggle  go  this  length ;  that  where  there  are  equal 
legacies  to  a  class  of  children,  even  with  a  direction  for  accumu- 
lation, the  principal  with  the  accumulation  to  be  paid  at  twenty- 
one,  with  survivorship  in  case  of  the  death  of  any  under  that  age 
to  the  others,  the  chance  of  all  taking  or  the  survivor  being 
equal,  the  Court  takes  the  fund,  which  belongs  to  all,  and  must 
go  to  all  or  some  of  them ;  and  maintains  them  all  out  of  the 
interest.  But  the  principle  cannot  be  applied,  where  the  legacy 
is  not  given  absolutely  to  the  children  and  the  survivor,  but  in 
case  of  the  death  of  a  child  under  twenty-one  there  is  a  limitation 
to  the  issue;  who  for  that  purpose  are  as  strangers.  In  this 
case,  as  in  that,  the  property  may  never  belong  to  any  of  these 
children. 

Dec.  23.  The  application  was  renewed. 

The  Lord  Chancellor  said,  there  were  some  older  cases  than 
those,  that  were  produced  in  GreenweU  v.  Oreenwell;l  within  some 
of  which  this  would  fall :  but  his  Lordship  said,  he  did  not  know 
the  principle,  upon  which  those  cases  could  be  maintained ;  and 
refused  to  make  the  order  in  this  instance. 

t  10  Yes.  46.  t  5  B.  B.  25—27. 
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LAMBERT  v.  LAMBERT.t  isdg. 

(11  Vosey,  607-608.)  "^^li^' 

Legacies  to  one  younger  child  of  "  the  sum  of  12,000^  of  my  funded  ^^^  Master 

property  to  be  transferred  in  his  name  or  employed  as  it  shall  appear  Rolls 

most  beneficial."    To  another,  '*the  sum  of  12,000^  in  every  respect  for  the  Lord 

the  same."    To  a  third,  "  the  sum  of  12,000?.  to  be  enjoyed  by  him  in  Chancel- 

every  respect"  as  the  former:  The  residue  real  and  personal  to  the  ^^^* 

eldest  son.  [  <^07  ] 

The  legacies  to  the  younger  children  pecuniary,  not  specific:  the 
fund,  if  deficient,  to  be  equally  divided  among  them. 


Sib  Henry  Lambert,  by  his  will  gave  the  following  among 
other  legacies : 

"  To  my  truly  and  most  beloved  second  son  Frederick  Eobert 
Lambert  I  bequeath  the  sum  of  twelve  thousand  pounds  of  my 
funded  property  to  be  transferred  in  his  name  or  employed  as  it 
shall  appear  most  beneficial  for  the  interest  of  the  said  Frederick 
Robert  by  my  executors  according  to  the  situation  of  the  times. 

"  To  my  truly  and  most  beloved  third  son  Francis  John 
Lambert  I  also  bequeath  the  sum  of  twelve  thousand  pounds  in 
every  respect  the  same  as  I  have  specified  in  the  case  of  my 
second  son  Frederick  Bobert. 

"  To  my  truly  and  most  beloved  fourth  son  Lionel  Hyde  Lam- 
bert I  equally  bequeath  the  sum  of  twelve  thousand  pounds  to 
be  enjoyed  by  him  in  every  respect  as  in  the  case  of  my  third 
son  Francis  John,"  &c. 

The  bill  was  filed  by  the  eldest  son ;  to  whom  all  the  testator's 
estate  real  and  personal  was  devised  and  bequeathed,  subject  to 
the  legacies;  and  under  a  decree,  directing  the  accounts,  the 
Master's  report  stated,  that  there  was  due  to  each  of  the  younger 
sons  the  sum  of  18,221{.  Oa,  2d.  for  principal  and  interest  on  their 
respective  legacies ;  to  which  report  exceptions  were  taken,  on 
the  ground,  thai  each  of  the  legatees  was  entitled  ^to  have  trans-  [  *608  ] 
ferred  to  him  so  much  funded  property  as  would  amount  to  the 
8um  of  12,000Z.  in  stock,  and  not  to  12,000Z.  in  sterling  money. 

Mr.  Richards  and  Mr.  WethereU,  in  support  of  the  exceptions, 
relied  on  the  expression  of  the  clause  giving  the  first  legacy ;  "  to 

t  Davits  V.  Fowler  (1873)  L.  E.  16  Eq.  308,  43  L.  J.  Ch.  90,  29  L.  T. 
N.  S.  28d. 


254 


1805.    CH.    11  YESEY,  608. 


Lr.b. 


Lambebt 

r. 
Lambebt. 


be  transferred ;"  peculiarly  applicable  to  funded  property,  and  not 
to  cash.  They  stated,  that,  if  these  should  be  considered  money 
legacies,  there  would  be  no  surplus  for  the  eldest  son ;  and  accord- 
ing to  Kirhy  v.  Potter,  j;  the  intention,  if  plain,  must  make  the 
legacy  specific. 

Mr.  Romilly  and  Mr,  Phillimore,  for  the  report,  were  stopped 
by  the  Court. 

The  Master  of  the  Bolls  held  clearly,  that  the  children  under 
these  bequests  were  entitled  to  the  worth  of  12,000{.  each  out  of 
this  property,  if  sufficient  to  afford  it ;  and,  if  not  sufficient,  they 
were  entitled  to  have  it  equally  divided  among  them :  if  there 
should  be  any  surplus,  that  would  belong  to  the  general  estate  of 
the  testator. 


180G. 
r^b,  3,  i. 

Eldon,  L.G. 
[609] 


[  •610  ] 


KNOTT,    Ex  PARTE.J 

(11  Vesey,  609—621.) 

The  claim  to  tack  by  a  third  mortgagee,  haying  taken  in  the  first 
mortgage  of  the  inkeritanoe,  but  subject  to  a  term  outstanding,  given 
up  as  against  a  mesne  incumbrancer. 

A  COMMISSION  of  bankruptcy  issued  against  David  Tanner  in 
September,  1798.  The  first  claim  of  the  petitioners  was  under 
an  assignment  in  1808  from  Elizabeth  Hoskins,  the  first  mort- 
gagee of  the  inheritance  of  estates  of  the  bankrupt,  subject  to  an 
outstanding  term:  the  original  mortgage  being  clearly  long 
previous  to  the  bankruptcy.  Secondly,  the  petitioners  claimed 
under  a  mortgage  made  to  them  in  June  preceding  the  date  of 
the  commission,  to  secure  a  debt  of  5,5002.,  due  to  them  in  the 
course  of  trade ;  the  assignees  in  opposition  to  that  claim  relying 
upon  an  act  of  bankruptcy  in  1796 ;  which  however  was  disputed ; 
and  notice  denied:  thirdly,  they  claimed  a  right  to  tack  that 
debt,  not  only  against  the  assignees,  but  also  against  Lutley 
Barnaby,  a  mesne  *incumbrancer ;  insisting  upon  his  priority  in 

t  4  E.  R.  342  (4  Ves.  748).  267,  41  L.  J.  Ch.  485,  25  L.  T.  94, 

X  Carter  v.  Carter  (1857),  3  K.  &  where  Carter  v.  Carter  is  dissented 

J.  617,  640,  27  L.  J.  Ch.  74,  Pitcher  from  or  doubted  by  the  majority  of 

V.  Eawlins  (1872),  L.  E.  7  Ch.  259,  the  Court.— F.  P. 
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date :  the  petitioners  denying  notice  of  that  incumbrance.    The       Knott, 
estate  was  sold ;  and  the  money  invested  in  the  funds,  subject  to     ^^  v^^^ 
the  claims. 

Mr.  Romilly  and  Mr.  Belt,  in  support  of  the  petition : 

*  *  The  petitioners,  not  having  had  notice  of  Bamaby's 
intermediate  incumbrance,  are  entitled  to  priority.  The  objection 
is,  that,  though  the  petitioners  have  the  inheritance,  there  is  a 
1;erm  outstanding,  not  in  Barnaby,  but  in  a  third  person ;  and 
Bamaby  says,  he  has  applied  for,  and  may  obtain  an  assignment. 
There  is  no  instance,  where  the  Court  refused  to  act  upon  the 
rights  of  the  parties,  as  they  stood  at  the  hearing,  on  the  ground, 
that  one  might  get  in  an  outstanding  term.  Nor  would  an 
assignment  avail  him ;  for  the  person,  in  whom  that  term  is 
vested,  is  a  trustee  for  the  person  *who  has  the  inheritance;  [*gii  ] 
and  an  assignment  to  any  other  person  would  be  a  breach  of 

trust.   The  doctrine  upon  that  subject  is  laid  down  by  your  Lord- 
ship in  Maundrell  v.  MaundreU.\ 

Mr.  Richards  and  Mr.  Hart,  for  the  assignees  under  the 
commission  of  bankruptcy : 

♦  *  By  the  act  of  bankruptcy  all  the  bankrupt's  property  is 
taken  out  of  him ;  and  the  assignees  become  in  law  the  owners 
of  it.   The  bankrupt  could  not  give  a  security.  He  had  no  means 

of  providing  *for  payment.     The  money  was  due,  not  from  him,       [  •612  ] 
but  from  his  estate,  in  the  hands  of  his  assignees.    He  could 
not  by  giving  one  creditor  a  security  prevent  the  effect  of  an 
act  of  bankruptcy.     *     *     * 

As  to  the  other  point,  the  petitioners  have  the  legal  fee,  but 
incumbered  with  a  legal  term.  A  court  of  equity  does  not  assist 
these  persons :  neither  does  it  give  assistance  against  them ;  only 
not  depriving  them  of  the  "  tabula  in  navfragioy*  if  they  have  it. 
But,  the  term  being  outstanding,  the  petitioners  have  not  the 
law  with  them.  If  we  could  have  got  that  in,  we  might  have 
squeezed  out  that  mortgage  of  1798  entirely. 

(The  Lord  Chancellor  :  If  the  mortgagee  had  the  deed,  you 
could  not.) 

t  7  E.  E.  393  (10  Ves.  246). 
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Knott,  For  the  Assignees : 

Ex  parte. 

Notwithstanding  what  is  said  by  Lord  Hardwickb,!  and  by 
your  Lordship,  following  him,  in  Maundrell  v.  Maundrell^l  that 
may  be  questioned. 


I.  613  ] 


(The  Lord  Chancellor:  Disliking  the  whole  doctrine,  I 
examined  every  part  of  it  with  jealousy  in  Maundrell  v.  Mann- 
drelL^  It  goes  upon  this ;  that,  if  the  purchaser  has  got  the 
original  title-deed  to  the  term,  the  Court  cannot  be  satisfied 
that  there  is  any  truth  in  the  assertion,  that  the  legal  estate  is 
in  the  person,  who  the  adversary  says  has  it.  Lord  Habdwickb 
thought,  as  you  cannot  in  many  cases  trace  the  representative,  if 
the  purchaser  uses  so  much  diligence  as  to  take  possession  of  the 
deed,  a  court  of  equity  ought  not  to  compel  him  to  produce  that 
deed  to  his  prejudice.  It  is  not  determined,  what  is  the  situation 
of  the  trustee,  who  makes  the  assignment.  Lord  Habdwickb 
says,  the  question  is  not,  whether  the  trustee  shall  be  punished ; 
but,  whether  the  purchaser  shall  hold  under  the  breach  of  trust. 
That  is  strange  doctrine ;  and  I  desire  to  be  understood,  that  I 
have  not  made  up  my  mind,  that  the  Court  would  not  restrain 
the  trustees  from  permitting  their  names  to  be  used.  From  some 
saving  expressions  I  do  not  conceive  Lord  Habdwicke  meant  to 
determine,  that  the  trustee,  aware  of  the  prior  incumbrance^ 
would  be  safe  in  making  the  assignment  to  a  subsequent  incum- 
brancer. One  of  the  greatest  difficulties  I  met  with  in  deciding^ 
the  case  of  Maundrell  v.  Maundrell  was  Lord  Hardwicke's  expres- 
sion, that  the  purchaser  would  be  safe  in  taking  the  assignment, 
[  *6i4  ]  if  he  could  get  it :  but  his  Lordship  would  not  say,  the  *trustee 
would  be  safe.  Surely,  if  the  purchaser  would  be  safe,  the  trustee 
ought  to  be  so.) 

For  the  Assignees : 

*    *    Another  objection  in  the  way  of  the  petitioners  is,  that 

the  conveyance  to  them  by  the  first  mortgagee  did  not  take  place 

r  #(;i5  1       until  1803  :  from  the  moment  *the  commission  issued  the  first 

mortgagee  became  a  trustee  for  the  general  creditors,  subject  to 

t  See  Wxllouglihy  v.  WUlouglihy,  1  t  7  E.  R.  403, 406  (10  Ves.  260, 269). 

E.  E.  397  (1  T.  E.  763).  §  7  E.  E.  393. 
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her  mortgage ;  and  could  not  defeat  their  right  by  transferring       Knott, 
to  another  person ;  who  by  relation  to  the  act  of  bankruptcy  has        ^  ^***^®' 
no  interest  in  the  estate. 

Mr.  Romilly^  in  reply : 

K,  as  it  is  said,  in  CoUet  v.  De  Ools^  the  prior  incumbrance 
was  got,  before  the  commission  was  taken  out,  that  would  not 
make  a  distinction.    But  that  does  not  appear  by  the  report. 

(The  Lord  Chancellor:  That  case  proves,  that  money 
advanced  after  an  act  of  bankruptcy,  may  be  tacked,  and  charged 
upon  the  estate ;  notwithstanding  the  property  is  taken  out  of 
the  bankrupt ;  and  it  was  urged  there,  that  he  had  nothing  to 
convey  by  the  second  mortgage.  Yet  it  was  held,  that,  though 
the  legal  effect  of  the  second  mortgage  is  nothing,  the  Court  will 
consider  it  a  second  incumbrance.  The  distinction  was  taken, 
that  a  secret  act  of  bankruptcy  does  not  prevent  tacking ;  as  a 
commission  issued  actually  does :  that  being  notice  to  all  the 
world.  Upon  some  former  occasion  I  find,  I  inserted  in  my  copy 
of  that  report,  these  dates  from  the  Register's  book.  The  bank- 
ruptcy was  on  the  25th  of  December,  1722 ;  the  last  deed  upon 
the  13th  of  August,  1725 ;  and  the  commission  upon  the  19th  of 
June,  1726.  The  statement  at  the  beginning  of  the  report  is 
otherwise  scarcely  intelligible.) 

Eeply : 

That  supplies  what  does  not  appear  in  the  report.  It  cannot 
be  contended,  that  the  effect  of  a  commission  *of  bankruptcy  is  [  ♦616  ] 
virtually  a  decree  to  settle  priorities.  *  *  The  assignees  are 
in  the  same  situation  as  the  mortgagor  himself;  and  cannot 
object  to  paying  both  incumbrances,  as  the  condition  of  re- 
demption; merely  as  there  happens  to  be  a  term  outstanding 
in  some  other  person.  No  person  representing  the  mortgagor 
can  raise  that  objection ;  though  perhaps  with  an  intermediate 
incumbrancer  there  may  be  a  considerable  question,  whether  he 
can  be  shut  out.  But  those,  who  represent  the  mortgagor,  can 
be  permitted  to  redeem  only  upon  doing  equity.     *     *    * 

t  For.  65.    See  the  note,  post,  p.  261. 
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KwoTT,  Mr.  Alexander  J  for  the  mesne  incumbrancer  Barnaby,  did 

^  parte.     ^^^  argue  the  point  as  to  his  right  to  priority ;  as  it  was  given 
up  in  the  reply. 

[  ^17  ]       The  Lord  Chancellor  : 

Upon  some  parts  of  this  case  I  have  not  doubt  enough  to 
induce  me  to  postpone  the  judgment.  The  assignees  have  con- 
tended, that  there  is  a  difference  between  dealing  originally  for 
a  mortgage  and  a  debt,  originally  by  simple  contract,  and  after- 
wards continued  upon  the  immediate  credit  of  the  land,  under  a 
new  contract ;  the  creditor  waiving  his  right  of  insisting  upon 
his  debt  at  present ;  provided  his  debtor  will  give  a  security  upon 
the  land.  That  appeared  to  me  to  all  equitable  intents  a  security 
upon  the  land.  The  effect  of  the  subsequent  transaction  is  a 
contract,  that  the  land  shall  be  pledged  for  the  debt.  I  have  not 
altered  my  opinion  upon  looking  into  the  case  of  Brace  v.  The 
Duchess  of  Marlboroughfj:  which  goes  upon  this;  that  a  mere 
judgment-creditor,  though  he  deals  originally  for  a  lien,  does 
not  get  an  estate  originally  in  the  land.  He  has  neither  jus 
in  re  nor  jus  ad  rem.  But,  if  there  is  once  a  creditor  by 
mortgage  and  he  afterwards  advances  money  upon  a  judgment, 
the  Court  will  intend,  that  he  makes  that  advance,  meaning  to 
take  a  security  upon  the  land  for  both ;  and  he  may  tack :  but  if 
he  remains  a  mere  judgment-creditor,  the  Court  says,  he  does 
not  deal  upon  the  faith  of  the  land,  in  this  sense,  that  he  does 
not  contract  for  an  interest  in  the  land ;  and  therefore  is  entitled 
only,  as  a  judgment-creditor  to  an  elegit;  and  he  cannot  tack.t 
But  that  is  not  the  case  of  a  creditor,  originally  by  simple 
contract,  bond,  or  judgment,  who  thinks  proper  to  say,  he  will 
remain  such  no  longer ;  but  will  have  either  payment  or  a  pledge 
for  his  money :  that  is,  for  a  continuance  of  the  loan  he  will  have 
an  interest  in  the  land,  and  that  only.  The  contract  is  changed. 
[  »618  ]  Before  *he  could  call  for  inunediate  payment  of  what  was  due : 
but  after  the  mortgage  he  can  only  call  for  payment  at  the  day 
upon  which  by  the  contract  the  money  is  to  be  paid :  a  situation 
altogether  different  in  point  of  contract.    As  between  him  and 

t  2  P.  Wms.  491.  662.    Eegister's  book,  A,  1754. 

X  Jackson  y.  Langford,  2  Yes.  Sen. 
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the  assignees  of  the  bankrupt,  who  are  only  parliamentary  Knott, 
grantees  for  the  creditors,  having  no  interest  in  the  land  before,  *  ^"'^ 
it  is  impossible  that  they  can  make  that  objection. 

The  point  of  Bamaby,  as  connected  with  that,  requires  great 
consideration :  I  mean  as  to  the  circumstance,  that  there  is  an 
outstanding  term ;  with  reference  to  the  possibility,  that  recovery 
might  be  had  at  law,  even  without  the  production  of  these  instru- 
ments. It  is  contended,  that  the  outstanding  instrument  is  in 
equity  to  be  held  for  the  protection  of  all  the  estates,  according  to 
priority :  that  is,  according  to  the  dates.  I  shall  not  go  through 
all  the  doctrine,  which  I  examined  with  great  jealousy  in 
Maundrell  v.  MaiindreU ;  t  as  that  was  the  first  case  of  the  class 
that  occurred,  while  I  have  sat  here,  furnishing  a  great  principle. 
I  shall  only  observe  now,  that,  when  such  a  point  as  this  comes 
to  be  discussed,  if  the  legal  estate  has  not  been  got  in,  it  must 
be  considered  with  reference  to  the  question,  whether  the  first 
incumbrancer  has  a  better  right  to  call  for  an  assignment  of  the 
legal  estate;  and  from  that  circumstance  a  court  of  equity  is 
bound  to  hold,  not  only,  that  the  first  mortgage  shall  be  pro- 
tected ;  as  it  was  the  first  equitable  security ;  but  that  mortgagee, 
having  a  belter  right  to  call  for  the  assignment,  is  in  equity  in 
the  same  state  as  if  he  had  it.  Before  I  could  decide  that 
question  in  bankruptcy,  a  jurisdiction  in  which  there  is  no 
appeal,  I  must  be  satisfied,  that  there  was  no  danger  of  error,  if 
the  question  were  before  me  upon  a  bill. 

Upon  another  point  there  is  no  doubt.  It  is  said,  the  act  [  6i9  ] 
devests  the  bankrupt  of  all  his  interests ;  and  when  the  Commis- 
sion follows,  it  operates  by  relation  from  the  time  the  act  of 
bankruptcy  was  committed.  Unquestionably  it  does ;  and  then 
the  person,  taking  the  second  security,  really  takes  nothing ;  no 
interest  passing  from  the  bankrupt ;  and  therefore  shall  not  tack. 
All  the  cases  shew,  that  this  objection  will  not  do ;  for  then  it 
would  have  been  in  vain  to  discuss,  whether  there  is  a  difference 
between  securities  after  an  act  of  bankruptcy,  and  after  a  com- 
mission issued.  It  follows  of  necessity,  that  the  law  is  the  same 
in  both  cases ;  for  the  operation  of  the  commission  is  in  either 
case  precisely  the  same ;  reducing  to  dust  and  ashes  the  second 

t  7  B.  E.  393  (10  Yes.  246). 
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Knott,  security.  There  is  no  difficulty  upon  the  point  as  to  a  decree  to 
settle  priorities.  After  that  you  cannot  tack  certainly ;  for  there 
is  a  judgment  for  the  creditors,  that  they  shall  be  paid  according 
to  their  priorities.  But  you  may,  as  was  held  in  the  House  of 
Lords,  f  up  to  the  time  of  the  decree  struggle  for  the  tabidain 
naufragio ;  and  though  the  decree  is  in  a  sense  only  a  judgment 
upon  the  rights,  as  they  stood  at  the  time  the  bill  was  filed,  yet  it 
was  decided  in  that  case,  that  until  the  decree  you  might  do  so. 

The  next  point  that  was  insisted  upon,  is,  that  the  commission 
has  the  same  effect  as  a  decree.  That  is  not  so.  The  commis- 
sion is  no  judgment  for  creditors.  It  is  only  a  conveyance  for 
the  security  of  creditors :  and  the  utmost  that  can  be  stated  from 
all  these  cases,  is,  that  the  question  is  to  be  agitated  between 
persons,  having  securities,  and  the  assignees,  as  persons,  having 

[  *G20  ]  securities,  or  as  purchasers  for  valuable  consideration.  *The 
point  being  now  given  up,  as  against  the  mesne  incumbrancer, 
who,  it  is  admitted,  is  to  be  considered  as  having  all  the  rights  of 
a  purchaser  for  valuable  consideration,  the  case  is  reduced  to 
the  question,  whether  the  assignees  are  to  be  so  considered ;  or, 
as  having  any  right  in  equity  beyond  what  the  bankrupt  himself 
would  have :  the  petitioner  insisting,  that,  if  the  assignees  come  to 
redeem  imder  the  circumstances  of  this  case,  he  may  hold  the  same 
language  to  the  assignees  as  to  the  bankrupt ;  that  there  should 
be  no  redemption,  until  all  the  money  was  paid,  that  was  advanced 
upon  the  faith  of  the  land.  On  the  other  hand  it  is  contended, 
that  after  bankruptcy,  and  the  conveyance  for  the  creditors  in 
general,  the  assignees  are  to  be  considered  purchasers  for  the 
creditors ;  and  their  right  stands  upon  the  same  principle,  as  if 
the  debtor  had  not  become  bankrupt ;  but  had  made  a  convey- 
ance in  trust  for  payment  of  the  creditors.  If  it  turns  out  upon 
the  authorities  and  principles,  that  the  latter  is  the  true  way  of 
putting  it,  the  question  will  be  the  same,  as  if  the  argument  for 
Bamaby,  the  mesne  incumbrancer,  had  been  heard.  The  simple 
point  therefore  is,  whether,  supposing  Bamaby  could  maintain 
his  situation,  upon  the  ground,  that  there  is  an  outstanding  term, 
that  ought  to  be  considered  a  security  for  all  equitable  interests 
according  to  priority,  the  assignees  also  can  insist  upon  that ;  or 

t  Belchier  y.  Rmforth,  6  Br.  P.  C.  28. 
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can  contend  only  for  the  same  interest  as  the  bankrupt  himself      Kkott, 
could.    I  cannot  reconcile  the  point,  that  the  assignees  stand     Ex  parte, 
just  in  the  same  situation  as  the  bankrupt,  and  not  in  a  better, 
with  passages,  and  indeed  the  doctrine,  in  some  of  the  cases. 
Upon  that  point  I  shall  consider  farther,  f 

The  following  order  was  afterwards  made  :  [  621  ] 

The  petitioners  consenting,  that  Lutley  Barnaby  shall  stand  in 
order  according  to  the  date  of  his  security,  by  the  conseiit  of  all 
parties  it  was  ordered,  that  the  petitioners  and  Woodward,  Proby, 
Barnaby,  and  Green,  the  assignee,  and  all  other  necessary 
parties,  should  join  in  the  execution  of  conveyances  to  John 
Barnaby,  the  purchaser ;  and  deliver  up  the  assignment  of  the 
term  and  other  deeds,  &c.  to  him;  without  prejudice  to  the 
question  as  to  the  right  of  their  tacking  their  mortgage  to  the 
mortgage  of  Elizabeth  Hoskins;  that  the  sum  of  48,000^. 
ConsoUdated  Bank  Annuities  be  sold ;  and  the  sum  of  11,183Z.  8s., 
and  another  sum,  due  to  the  petitioners  on  the  mortgage  of 
Elizabeth  Hoskins,  be  paid  to  them  on  account  of  the  said  mort- 
gage upon  the  execution  of  the  conveyance ;  without  prejudice  to 
the  question,  how  the  residue  of  the  money  due  upon  the  mort- 
gage, and  the  costs,  are  to  be  paid.  An  issue  was  directed, 
whether  David  Tanner  had  before  the  1st  of  January,  1799,  and 
before  the  22nd  of  June,  1798,  the  date  of  the  first  mortgage 
after  the  supposed  bankruptcy,  committed  any  act  of  bankruptcy. 


MESTAEE  V.   GILLESPIE.  i804. 

(11  Veeey,  621—645.)  ^^''^g^'  ^^' 

Circumstances  considered  under  which  a  court  of  equity  can  relieve 
a  plaintiff  who  has  been  prevented  by  the  fraud  of  a  defendant  from         „,   ' 

complying  with  the  requirements  of  an  Act  of  Parliament,  and  has  thus  p~ L  ' 

been  depriyed  of  any  legal  claim  to  property  which  the  defendant  had    Eldok  KC' 
agreed  to  transfer  to  him.  r  g2i  1 

Plaintiff  may  have  a  specific  performance  in  part,  waiving  the  rest ; 
and  the  defendant  cannot  object. 

Upon  a  motion  for  an  injunction  the  circumstances  according 
to  the  bill  and  answer  were  these.    The  defendants,  the  Beatsons, 

t  The  case  of   CoUet  v.  De  GoU      Lord  Dumany  (1  Sch.  &  Lef.  152). 
seems  now  overruled.    LaUmche  y. 
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being  indebted  to  the  plaintiff  *to  the  amount  of  4,0002.,  propoeed, 
Gillespie.    ^^^  i^  ^^  agreed,  that  the  plaintiff  should  accept  bills  to  the 

[  *622  ]  amount  of  7,000Z. ;  in  consideration  of  which,  and  the  debt  of 
4,0002.,  the  Beatsons  should  assign  to  the  plaintiffs  one  moiety 
of  two  ships,  called  the  Juliana  and  the  Ocean,  then  in  dock, 
building ;  that  the  ships  should  be  sold  for  the  mutual  benefit  of 
the  plaintiff  and  the  Beatsons;  and  the  bills  accepted  by  the 
plaintiff  should  be  discharged  out  of  the  produce  of  the  sale ; 
and  in  the  meantime  should  be  renewed ;  and  the  whole  of  the 
ship  Juliana  was  to  be  assigned  to  the  plaintiff  as  a  security  for 
performance  of  the  agreement. 

This  agreement  became  abortive:  the  Beatsons  being  dis- 
appointed in  their  expectations  of  redeeming  some  securities 
they  had  formerly  given  upon  those  ships.  The  parties  then 
came  to  another  agreement ;  by  which,  in  consideration  of 
11,000/.,  composed  in  the  same  manner  of  the  original  debt  of 
4,000/.  and  the  plaintiff's  acceptances  for  7,000/.,  the  Beatsons 
agreed  to  assign  to  the  plaintiff  three  fourth  parts  of  the  ship 
Atlas,  then  at  sea,  freighted  by  the  East  India  Company,  with 
the  proportion  of  the  freight.  A  bill  of  sale  was  executed 
accordingly  on  the  3rd  of  July,  1803,  by  the  Beatsons  to  the 
plaintiff  of  three-fourths  of  the  ship  and  the  freight,  under  the 
charter-party,  entered  into  by  the  East  India  Company,  and  all 
other  freight,  that  might  become  due  :  but  the  indorsement  upon 
the  certificate  of  the  registry,  required  by  the  Acts  of  Parliament, 
not  being  made  within  ten  days  after  the  return  of  the  ship  to 
port,  on  the  17th  of  December,  an  action  of  trover  was  brought 
by  the  assignees  under  a  commission  of  bankruptcy,  issued 
against  the  Beatsons,  and  judgment  being  recovered  by  the 

[  •623  ]  plaintiffs  in  that  action,  and  possession  *of  the  ship  having  been 
obtained  by  them,  this  bill  was  filed ;  and  a  motion  was  made  by 
the  plaintiff,  that  the  defendants,  the  East  India  Company,  may 
be  directed  to  pay  the  balance  due  for  the  freight  of  the  Atlas 
into  Court ;  and  that  the  other  defendants  may  be  restrained 
from  proceeding  at  law  ;  the  indorsement  of  the  certificate  within 
the  ten  days,  for  which  application  was  made  immediately  on  the 
ship's  arrival,  having  been  prevented  by  the  Beatsons.  The 
circumstances  that  prevented  the  indorsement  of  the  certificate 
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appeared  according  to  the  bill  and  answer,  though  not  distinctly,  Ukbtaxb 
to  be,  that  the  Beatsons  proposed  terms :  viz.  that  the  plaintiff  Gillespie, 
would  give  up  the  first  instalment  of  the  freight,  to  be  applied  in 
discharge  of  acceptances  they  had  given  for  2,6002.,  in  part  of  the 
debt  of  4,000Z. ;  and  should  pay  the  costs  of  actions,  that  had 
been  brought  against  the  Beatsons  upon  some  of  the  plaintiff's 
acceptances,  which  were  dishonoured. 

The  Attorney-General^  Mr,  liomiUy,  and  Mr.  BeUy  in  sup- 
port of  the  motion,  insisted,  that  under  these  circumstances, 
every  thing  required  by  the  Act  having  been  done,  except  the 
indorsement  of  the  certificate,  which  was  prevented  by  what  must 
be  considered  a  fraud  upon  the  plaintiff,  the  defendants  insisting 
upon  terms,  to  which  they  were  not  entitled,  this  Court  would 
relieve :  otherwise  the  Begistry  Act  would  be  made  the  engine  of 
fraud. 

The  Solicitor-General,  Mr,  Richards,  and  Mr.  Steele,  for  the 
defendants,  the  assignees  under  the  bankruptcy,  contended,  that 
this  Court  could  not  relieve  against  the  positive  terms  of  the  Act 
in  this  case  any  more  than  in  Hibbert  v.  RoUeston :  i  the  rights 
of  third  persons  intervened. 

[By  the  desire  of  the  Lord  Chancellor  the  case  was  re-argued        ^^^' 

Nov.  26, 

before  himself  and  the  Master  of  the  Bolls  on  this  date.]  — 

The  Lord  Chancellor  :  I-  ^^ 

I  will  now  state  what  occurs  to  me  upon  this  subject ;  wishing 
to  have  the  advice  of  the  Master  of  the  Bolls  upon  the  sound- 
ness of  my  opinion  in  this  stage  of  the  cause ;  which  involves 
questions  of  very  high  importance.  The  object  of  this  motion  is, 
first,  to  bring  the  freight  into  Court :  2ndly,  as  to  the  injunction. 
If  the  case  of  the  defendants  is  in  obscurity,  that  is  to  be 
attributed  to  themselves  ;  who  ought  to  state  it,  as  it  is  in  fact, 
by  their  answer.  The  meaning  of  this  transaction  is  this.  The 
plaintiff  was  a  creditor  of  the  Beatsons  to  the  amount  of  4,0002. ; 
and  had  come  under  acceptances  for  7,0001^.    The  share  of  the 

t  3  Br.  C.  0.  671. 
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Mestaeb  ship  was  to  be  assigned,  together  with  benefit  of  the  charter-party 
Gillespie,  entered  into  with  the  East  India  Company,  and  all  future 
earnings ;  for  that  is  the  meaning  of  it ;  to  be  a  security  to  the 
plaintiff  with  regard  to  the  debt  of  4,000!.,  and  to  enable  him  to 
reimburse  himself  such  of  his  acceptances  as  he  should  discharge ; 
if  in  the  course  of  negociation  he  should  be  compelled  to  pay 
them,  and  the  Beatsons  should  not  pay  them.  It  depended 
entirely  upon  them,  whether  this,  his  only  security,  should  be 
made  good,  or  not.  The  answer  leaves  the  question  of  fact, 
whether  the  conduct  of  the  defendants  was  a  wilful  and  fraudu- 
lent prevention,  making  it  impossible  for  the  plaintiff  to  complete 
[  *636  ]  his  *title,  in  sufficient  doubt,  to  make  it  fit  that  it  should  be  tried. 
The  next  consideration  is,  if  that  fact  should  be  found  in  the  affir- 
mative, as  to  the  law  of  this  Court,  whether  relief  can  be  given. 
First,  as  to  the  freight ;  if  by  a  separate  instrument  the 
Beatsons  had  assigned  their  equitable  right  in  the  charter-party, 
there  cannot  be  a  doubt,  without  going  through  the  authorities 
and  principles,  that  would  have  amounted  to  an  agreement  in 
equity,  assigning  the  benefit  of  the  covenant  from  the  East  India 
Company  to  Duncan  for  them.  Next,  is  there  any  difference 
from  the  circumstance,  that  the  freight  is  assigned  by  the  same 
bill  of  sale,  that  assigns  the  interest  in  the  ship.  For  the 
purpose  of  obtaining  an  injunction  it  is  sufficient,  that  the 
question  is  important  and  doubtful.  But  I  have  a  strong  incli- 
nation upon  that.  Without  entering  into  the  point,  whether  the 
mere  assignment  of  a  ship  would  carry  her  earnings,  in  this 
instance  the  benefit  of  that  contract  specifically  and  by  name 
is  intended.  If  that  is  so,  and  it  is  true,  that  a  separate  assign- 
ment of  the  freight  does  not  require  registry,  does  the  Act,  de- 
claring, that  the  bill  of  sale  shall  be  void  to  all  intents  and 
purposes,  mean,  that  it  shall  be  ineffectual,  not  only  as  to  the 
vessel,  but  also  as  to  every  other  interest,  which  the  party  may 
have  attempted  to  pass  by  the  same  instrument?  I  am  not 
convinced,  that  the  doctrine  of  equity  is  not,  that  the  instrument 
is  void  as  to  all,  with  regard  to  which  that  instrument  was  to 
operate  a  transfer :  viz.  the  ship  ;  for,  as  to  the  freight,  the  bill 
of  sale  is  only  an  agreement  in  equity.  If  the  doctrine  is  true, 
as  it  has  been  pressed,  how  can  freight  be  assigned  ?    Will  not 
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this  Court  say,  the  instrument  shall  be  considered  effectual  to     Mbbtaeb 
pass  that,  which  can  only  be  conveyed  by  agreement.    *    *     ♦      Gillespie. 

In  this  case,  the  party  comes  here ;  saying,  he  has  neither  a 
legal  nor  an  equitable  title ;  but  he  was  prevented  by  the  fraud  ^  ^ 
of  the  defendants  from  having  a  legal  title  ;  desiring  this  Court 
on  account  of  that  fraud  to  make  him  a  good  legal  title.  I  allow 
the  difficulty,  with  reference  to  the  terms  of  this  Act,  upon  the 
distinction,  well  taken  at  the  bar,  as  to  the  Annuity  Act ;  that 
the  Annuity  Act  was  intended  merely  as  a  protection  to  private 
rights ;  the  object  of  this  being  the  public  interest  as  well  as  the 
rights  of  the  parties.  But  it  is  to  be  considered,  if  the  party  will 
be  contented  with  less  than  his  rights,  and  the  public  interest  is 
in  the  same  situation,  whether  there  is  not  a  principle,  by  which, 
though  the  fraud  has  prevented  the  full  benefit  to  the  party,  he 
shall  have  all  this  Court  can  give  him,  not  infringing  the  public 
interest ;  and,  whether,  though  perhaps  we  cannot  give  him  all 
the  benefit  he  would  have  had,  if  no  fraud  or  prevention  had 
occurred,  as  then  the  title  would  have  been  complete  the  moment 
the  indorsement  *was  made,  there  is  not  substantial  relief,  that  [  *^^  ] 
we  may  give  him  consistently  with  the  Act.  In  that  view  it  is 
necessary  to  consider,  in  what  form  the  relief  ought  to  be 
administered.  It  is  familiar  to  come  to  this  Court  for  a  specific 
performance  of  an  agreement,  the  whole  benefit  of  which  the 
party  cannot  have ;  and,  if  he  waives  that  part,  it  is  not  compe- 
tent to  the  other  party  to  refuse  to  perform  the  rest;  as  the 
whole  cannot  be  executed.  Where  would  be  the  mischief  to  the 
public,  whatever  may  be  the  opinion  as  to  the  ownership  between 
the  day,  on  which  the  fraud  was  committed,  and  the  completion 
of  a  legal  title,  in  directing  a  bill  of  sale  to  be  now  executed, 
transferring  the  legal  title,  if  the  plaintiff  will  take  it,  from  this 
time,  instead  of  an  earlier  period  ?  Here  we  must  consider  all 
the  cases  of  trust,  to  which  I  have  alluded.  The  case  is  not  to  be 
decided  here  without  considering  what  ought  to  be  done  in 
Camden  v.  Andei'8on,\  Heath  v.  Hubbard,l  and  the  infinite 
variety  of  cases,  in  which,  if  land  was  in  question,  this  Court 
would  say,  a  trust  would  be  implied  from  the  payment  of  money. 

In  the  first  stage  of  this  cause  it  will  not  be  proper  to  go 
t  5T.E.  709.  X  4  East,  110. 
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[  645  ] 


farther  than  to  give  an  opinion  upon  questions  as  important  as 
any,  that  have  occurred ;  and  the  only  effect  would  be  to  place 
the  freight  and  damages  in  the  hands  of  the  assignees.  The  case 
may  go  to  an  appeal ;  and  surely  under  such  circumstances  the 
assignees  would  not  distribute.  The  best  course  will  be  to  order 
the  freight  into  Court,  and  to  direct  an  issue  upon  the  question 
of  fact ;  the  arbitration  to  proceed  to  determine,  what  are  the 
actual  damages ;  and  they  may  afterwards  make  such  motion  to 
have  those  damages  paid  into  Court,  as  they  may  be  advised. 

[The  Master  of  the  Bolls  then  delivered  judgment  to  the 
same  effect.] 

The  order  was  made  accordingly,  granting  the  injunction ;  and 
directing  an  issue.  After  the  trial,  the  verdict  establishing  that 
the  plaintiff  was  wrongfully  prevented  from  completing  his 
assignment,  the  motion  was  again  argued  before  the  Lord 
Chancellor  and  the  Master  of  the  Bolls :  but,  a  compromise 
afterwards  taking  place,  no  judgment  was  given.! 


179G. 

June  1,  3. 
Jvly  18. 


Lough- 
borough, 
L.C. 

[  3  Ves.  212  J 


STUAET  V.   THE  MAEQXnS  OP  BUTE.{ 

(3  Vesey,  212—220;  11  Vesey,  657—667.) 

Testator  gave  all  his  waggon  ways,  raib,  staiths,  and  all  implements, 
utensils  and  things,  at  his  death  used  or  employed  together  with  or  in 
or  for  the  working,  management,  or  employment,  of  his  collieries,  and 
which  may  be  deemed  as  of  the  nature  of  personal  estate ;  in  trust  to  be 
held  or  enjoyed  with  the  collieries. 

Decree  by  Lord  Eosslyn,  that  under  this  bequest  money  due  from 
the  fitters  and  others,  and  in  the  Tyne  Bank,  coals  at  the  pits  and 
etaiths,  corn,  hay,  horses,  timber,  oil,  candles,  fire-engines,  and  other 
articles  of  stock  in  trade,  passed. 

That  decree,  affirmed  upon  a  re-hearing  by  Lord  Eldon,  but  with 
considerable  doubt,  was  reversed  by  the  House  of  Lords,  so  far  as  the 
same  related  to  the  money  due  and  at  the  Bank,  and  the  coals  already  got. 

LoiiD  Bute  by  his  will  [devised  and  bequeathed  all  and  every 
his  freehold  and  leasehold  collieries,  lands,  tenements,  and 
hereditaments,  in  the  counties  of  Northumberland  and  Durham, 
to  trustees,  their  heirs,  executors  and  administrators,  upon  trust 


t  Th<mipson  v.  Leake,   Thompson 
V.  Smith,  1  Madd.  43,  395. 
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as  therein  mentioned:  And  he  gave  and  bequeathed  all  and      stcabt 
every  the  waggon-ways,  rails,    staiths,   and    all    implements,        the 
utensils  and  things,  which  at  the  time  of  his  death  should  be  used  ^'^^J^^l,  ^' 
or  employed  together  with  or  in  or  for  the  working,  management 
or  employment,  of  any  of  the  said  collieries,  or  shares  of  collieries, 
and  which  were  of  the  nature  of  personal  estate,  unto  his  executors 
hereinafter  named,  upon  trust  to  permit  and  suffer  the  same  to 
be  from  time  to  time  held,  used,  or  enjoyed,  by  the  person  or 
persons  respectively  entitled  by  virtue  of  that  his  will  to  the  use 
and  enjoyment  of  his  said  several  freehold  manors,  messuages, 
collieries,  lands  and  hereditaments,  or  parts  or  shares  of  freehold 
manors,  messuages,  collieries,  lands  and  hereditaments,  in  the 
said  counties  of  Northumberland  and  Durham,  as  far  as  the 
nature  of  the  said  property  and  the  rules  of  law  or  equity  will 
admit.]       He    then  gave  his  household  furniture  and  other       [  ^^^^  1 
articles  at  his  house  at  Luton  to  Lord  Mount- Stuart ;  and  after 
devising  some  other  real  estates  and  giving  some  legacies  gave  all 
the  rest  and  residue  of  his  personal  estate  and  effects  to  his  son 
Charles  Stuart. 

The  bill  was  filed  by  General  Stuart,  the  residuary  legatee. 
By  the  decree  pronounced  upon  the  20th  of  March,  1793,  it  was 
referred  to  the  Master  to  inquire  and  state,  what  were  the 
waggon-ways,  rails,  staiths,  implements,  utensils  and  things, 
which  at  the  death  of  the  testator  were  used  or  employed,  and  in 
what  manner,  together  with,  in  or  for,  the  working,  management 
or  employment,  of  any  of  the  said  collieries  or  shares  of  collieries, 
which  were  or  might  be  deemed  or  considered  to  be  as  or  of  the 
nature  of  personal  estate.  *  *  By  the  schedule  to  the 
pkfaster's]  *report  all  the  different  articles  of  stock,  including  all  [  *2UJ 
the  articles  that  were  the  subject  of  the  exception,  were  stated 
and  valued  at  the  death  of  the  testator :  the  coals  at  the  pits  and 
staiths  at  2,8992.  128.  6d. :  the  balances  due  from  the  several 
fitters,  amounting  to  10,371Z.  13«.  8rf. :  the  money  in  the  Tyne 
Bank,  5,512Z.  Ids.  6^d. :  the  balance  in  the  hands  of  Clarke,  the 
cashier,  6561.  lis.  Ad. :  and  balances  due  from  several  persons, 
5,682Z.  108.  lOd. 

Upon  the  2nd  of  July,  1794,  it  was  referred  back  to  the 
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Stttakt      Master    *    *    to  state,  which  of  the  particulars  set  forth  in 
The        the  schedule  to  his  report  were  necessary,  and  in  what  respect, 
^^  Bute  ^^  ^^^  carrying  on  the  colliery,  and  to  state  his  opinion  thereupon. 

The  Master  by  his  report,  30th  November,  1795,  stated  the 
articles ;  and  that  he  was  of  opinion  from  the  evidence,  that  all 
the  particulars  in  the  schedule  to  his  former  report  were  necessary 
for  carrying  on  the  colliery.  To  this  report  the  exception  was 
taken  by  the  plaintiff ;  for  that  the  Master  ought  to  have  excepted, 
as  not  specifically  necessary,  money  due  from  the  fitters,  money 
in  the  Tyne  Bank,  balance  of  the  cash  book  in  Clarke's  hands, 
balances  due  from  several  persons,  coals  resting  at  the  pits  and 
staiths,  com,  hay,  horses,  timber  and  deals,  oil  and  candles,  and 
also  all  waggons  and  waggon  materials,  waggon  ways  and 
materials  belonging  thereto,  fire  engines,  machines  and  gins  not 
erected  and  fixt,  ropes,  iron  and  materials  at  the  pits,  stables, 
store-houses,  and  horses'  trappings,  gears,  &c.,  not  absolutely 
employed  or  used  at  the  testator's  death  together  with,  in  or  for, 
the  working,  management  and  employment,  of  any  of  the 
collieries  or  shares  of  collieries. 

[The  LoKD  Chancellor  decided  that  all  the  specified  particu- 
lars passed  under  the  specific  bequest  of  articles  and  things 
employed  for  the  collieries,  and  he  accordingly  disallowed  the 
exceptions.] 

\^^f\  ^^®  cause  came  on  a  petition  of  re-hearing,  presented  by  the 

plaintiff,  the  residuary  legatee  of  the  testator  Lord  Bute,  against 
the  order  disallowing  the  exceptions  to  the  Master's  report,  and 
the  decree  pronounced  by  Lord  Eosslyn. 


Feb.  4,  6. 

1806. 
Ihb,  1. 

1813. 
July  2. 


Mr.  Mansfield  and  Mr.  Cox,  for  the  plaintiff: 

'  *  '  Lord  Eosslyn  in  making  the  decree  in  this  cause  relied  on  the 
decision,  made  by  Lord  Northington,  and  affirmed  by  the 
House  of  Lords,  upon  Mr.  Wortley's  will  ;t  the  words  of  which 
differed  much  from  those  of  Lord  Bute's  will ;  and  are  much 
more  extensive  :  viz.  '*  stock  in  trade  goods  and  chattels  in  the 
counties  of  Northumberland  and  Durham."  Upon  such  words 
there  can  be  no  doubt,  that  every  thing  passed.    *    *    * 

t  6  Br.  p.  C.  334. 
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The  Attorney-General,  Mr.  RomUly,  and  Mr.  Steele,  for  the  Stuart 

younger  grand-children  of  the  testator;    the  Solicitor-  j^^^ 

General  and  Mr.  NeicboU  for  the  trustees ;   in   support  ^^  g^^^l^  ^' 

of    the    decree    [cited    Chapman    v.   Hart  t    and    Lady  r  ^^g  -. 
Aylesbury's  case.  I] 

(The  Lord  Chancellor  :  I  have  seen  Lady  Aylesbury's  case ;  [  662  ] 
which  is  also  mentioned  by  Lord  Mansfield  in  Miller  v.  Race  ;§ 
but  has  never  been  cited  accurately.  It  was  a  bequest  of  *'  my 
house  and  all  that  shall  be  in  it  at  my  death."  Lord  Habdwicke 
held,  that  cash  passed ;  and  bank-notes ;  which  Lord  Habdwicke 
there,  I  do  not  know  why,  considered  as  cash ;  but  not  promissory 
notes  and  securities  ;  as  they  were  the  evidence  of  title  to  things 
out  of  the  house,  and  not  things  in  it.  Bank  notes  I  think  just 
in  the  same  situation.) 

Mr,  MansjiekU  in  reply  : 

*  *    This  does  not  resemble  a  bequest  of  everything  in  the       [  663  ] 
house ; '},  which  might  very  well  pass  money ;  though  not  securities 

for  money  ;  being  only  evidence  of  something  out  of  the  house  ; 
and  themselves  of  no  value.  No  two  wills,  with  reference  to  the 
same  subject,  can  be  more  different  than  the  wills  of  Lord  Bute 
and  Mr.  Wortley. 

The  Lord  Chancellor  : 

*  *    I  always  thought,  there  was  great  difficulty  in  constru-       [  665  ] 
ing  this  will  in  any  way,  that  would  be  satisfactory.    The 
necessity  of  having  the  articles  in  the  trade  is  not  a  ground 

more  strong  than  as  evidence  of  intention.  After  all  it  is  but 
that ;  and,  if  the  words  are  not  sufficient,  it  is  no  more  than 
insufficient  evidence  of  intention.  There  would  be  equal 
necessity  for  these  articles  in  a  case  of  absolute  intestacy  ;  and 
yet  they  must  have  gone  in  value,  not  specifically,  on  account 
of  the  intere-t  of  the  other  partners,  to  different  persons  from 
those  entitled  to  the  real  estate.  So,  if  he  had  been  sole  owner 
of  this  colliery,  and  had  died  intestate,  most  of  these  articles 
would  have  been  personal  estate,  to  be  severed  in  enjoyment  and 

t  I  Ves.  Sen.  271.  ||  Lady  Aylesbury' a  case,   cited  1 
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Stuabt     value  from  those,  taking  the  real  estate ;  and,  however  necessary 
The        this  property  may  be  for  carrying  on  the  concern,  it  must,  if 
^^BuTE.  ^^  taken  by  those  who  had  the  real  estate,  have  been  paid  cr 
accounted  for.      In  cases  where  persons,  engaged  in  partner- 
ship, have  bought  freehold  houses,  the  difficulty  of  distinguishing 
[  •6G6  ]      *and  arranging  property  of  different  natures,  partly  personal, 
partly  real,  has  never,  except  by  the  effect  of  the  contract  or  the 
will,  been  held  sufficient  against  the  heir.   Suppose,  Mr.  Wortley 
had  devised  his  collieries,  not  for  the  purpose  of  sale,  but  to  the 
same  uses  as  the  estate,  in  the  North  Biding  of  Yorkshire  ;  and 
an  infant  tenant  in   tail  had  lived  but  a  year :  all,  that  was 
personal,  would  have  gone  to  the  representative  :  all,  that  was 
real,  to  the  remainderman. 

The  question  at  last  is,  supposing  the  testator  to  have  been 
conusant  of  the  nature  of  his  interest,  and  having  regard  to  the 
rules  of  construction,  whether  he  has  used  words  sufficient  to 
denote  his  intention,  and  to  describe  the  property,  of  a  diJBferent 

■ 

species,  claimed  under  this  clause.  It  seems  agreed,  that  unless 
the  word  **  things,"  as  connected  with  the  subsequent  words, 
will  have  that  effect,  no  other  word  will.  The  cases  have  gone 
a  great  length  in  cutting  down  general  words,  according  to  the 
limited  sense  of  preceding  words.  There  is  no  case  upon  the 
word  **  things  ;  "  for  that  wrrd  was  not  in  the  will  in  Chapman 
V.  HartA  The  words  "  goods  and  chattels,"  will  pass  all  the 
personal  estate  :  but  if  those  words  come  after  "  furniture,"  &c., 
they  ar3  restrained  to  articles  ejusdem  generis^  as  in  the  case  of  a 
silver-smith  ;  by  whose  bequest  of  all  his  furniture,  books,  goods 
and  chattels,  his  stock  in  trade  would  not  pass ;  though  the 
plate  in  his  house,  as  household  furniture,  would.  Whether  in 
this  instance  that  rule  should  prevail  against  the  generality  of 
this  word,  attending  to  the  nature  of  what  is  given,  is  a  question, 
which  at  present  I  think  doubtful. 

1S06.        The  Lord  Chancellor  : 

'   *  I  am  very  apprehensive,  that  Lord  Eosslyn's  decree  has  given 

[  607  ]       a  larger  construction  to  the  words  of  Lord  Bute's  will  than  they 

will  bear ;  though  not  exceeding  what  I  believe  was  the  intention, 

t  1  Yes.  Sen.  271. 
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and  would  have  been  expressed,  if  any  person  conversant  with      Stuabt 
the  subject  had  drawn  the  will.    I  have  thought  repeatedly,        the 
and  with  great  anxiety,  upon  it ;  and  from  any  evidence  and  ^^^J^'|  ^^ 
the  nature  of  the  subject  I  cannot  tell,  what  the  more  limited 
construction  ought  to  be,  if  there  ought  to  be  a  more  limited 
construction.    Upon  the  whole,  it  is  better  for  me  to  affirm  the 
decree ;  not,  as  being  satisfied  with  the  principle  of  it,  but,  as  I 
cannot  make  a  decree  with  which  I  should  be  better  satisfied. 
That  will  put  it  into  the  course  to  go  to  the  House  of  Lords ; 
where  the  opinion  of  the  twelve  Judges  may  be  taken  upon  the 
construction  of  the  will. 

[The  decree  was  accordingly  affirmed,  but  was  afterwards 
partly  reversed  on  appeal  to  the  House  of  Lords  by  the 
following  order :] 

Stuabt  r.  Marquis  op  Bute.  I813. 

mTulv  2 

Upon  a  petition  of  appeal  it  is  ordered  and  adjudged  by  the  __  ' 
Lords  Spiritual  and  Temporal  in  Parliament  assembled,  that  the  //>>««<•  0/ 
order,  of  the  1st  day  of  June,  1796,  and  the  subsequent  decree  of 
the  18th  July,  1796,  and  the  decree  of  the  1st  of  February, 
1806,  affirming  the  said  decree  of  the  18th  of  July,  1796,  be, 
and  the  same  are  hereby,  reversed,  so  far  as  such  order  and 
decrees  respect  the  several  articles  hereinafter  mentioned. 
And  it  is  declared,  that  the  share  of  the  testator  John  Earl  of 
Bute,  in  the  several  articles  following  mentioned  in  the  schedule, 
to  the  Master's  reports  of  the  5th  of  March,  1794,  that  is  to  say, 
the  coals  resting  at  the  pits  and  at  the  staiths  at  the  death  of 
the  testator,  and  valued  at  2,899Z.  12$.  8d. ;  the  balances  due 
at  the  same  time  from  the  several  fitters,  amounting  to 
10,371Z.  19$.  8d. ;  the  money  in  the  Tyne  Bank  at  the  same 
time,  amounting  to  5,5122.  19$.  6^(2.  ;  the  balance  of  cash  in 
the  hands  of  Richard  Clarke  at  the  same  time,  amounting  to 
656/.  17$.  4({. ;  and  the  balances  due  from  several  persons  at  the 
game  time,  amounting  to  5,682Z  10$.  lOiL  did  not  pass  by  the 
will  of  the  said  testator,  as  part  of  the  specific  legacy  therein 
contained  of  things,  which  at  his  death  should  or  might  be 
used  or  employed  together,  with,  or  in,   or  for,  the  working, 
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Stuabt      management,  and  employment,  of  the  collieries  or  shares  of 
The        collieries  in  the  said  will  mentioned,  to  his  executors  therein 

Marquis  op  named.     *    *     * 
Bute. 


isoG.  MOEGAN,  Ex  parte. 

Fc'fK24,  25.  (12  Vesey,  6—10.) 

Erskine,  Assignee  in  bankruptcy,  having  purchased  an  estate  of  the  bankrupt 

L.C.  under  the  commission,  held  a  trustee  of  the  profit  upon  a  re-sale ;  in 

[  6  J  the  first  instance  for  an  equitable  mortgagee  by  possession  of  the  deeds ; 

who,  haying  delivered  them  up  on  receiving  the  produce  of  the  first 

sale,  was  held  under  the  circumstances,  not  to  have  lost  his  lien  for  the 

deficiency. 

The  petition  stated,  that  upon  the  1st  of  December,  1808,  a  com- 
mission of  bankruptcy  issued  against  Mark  Noble.  At  the  date 
[  *7  ]  of  the  bankruptcy  the  bankrupt  *was  indebted  to  the  petitioner  for 
business  done  by  him,  as  an  attorney,  and  for  money  laid  out 
and  advanced;  for  which  he  had  no  security  except  the  title- 
deeds  of  a  leasehold  estate,  belonging  to  the  bankrupt';  which  he 
refused  to  deliver ;  unless  his  debt  was  paid.  His  bill  of  costs 
was  taxed  at  490Z.  Upon  the  5th  of  March,  1804,  the  leasehold 
premises  were  put  up  to  auction  by  the  assignees ;  and  were  pur- 
chased by  William  Crawshay,  one  of  the  four  assignees,  for  3201. ; 
the  petitioner  having  been  present,  and  a  bidder  at  the  sale.  On 
the  25th  of  March,  the  petitioner  received  from  the  assignees 
2821.  11^.  6d.,  the  balance,  after  deducting  the  expenses  and  a 
prior  mortgage ;  and  he  upon  that  payment  delivered  up  all  the 
deeds ;  and  afterwards  paid  a  farther  sum  of  482.,  claimed  by  the 
prior  mortgagee.  Crawshay  soon  afterwards  having  sold  the 
premises  for  570Z.,  the  petition  was  presented ;  insisting,  that 
the  petitioner  has  a  lien ;  and  his  whole  debt  would  have  been 
satisfied,  if  the  estate  had  been  fairly  sold  ;  that  Crawshay  could 
not  purchase  for  his  own  benefit ;  and  was  bound  to  account  for 
the  difference  between  the  sales;  and  praying,  that  Crawshay 
may  be  declared  accountable  for  2501.;  and,  that  the  petitioner 
may  be  paid  the  residue  of  his  debt ;  as  having  a  lien ;  or,  that 
the  sum  of  2501.  may  be  divided  among  the  creditors ;  and  in 
that  case,  that  the  petitioner  may  prove  the  residue  of  his  debt 
under  the  commission. 
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The  Solicitor-General  and  Mr.  Wingfiekl,  in  support  of  the      Morgan, 

....  Ex  parte, 

petition : 

Insisted,  that  the  petitioner  was  entitled  to  the  whole  of  his 
debt ;  a  mortgagee,  claiming  to  be  paid  his  whole  debt,  principal, 
interest,  and  costs,  before  the  general  creditors  are  entitled  to 
any  thing :  their  only  right  being,  to  the  equity  of  redemption, 
after  satisfaction  of  the  whole  amount  of  the  mortgagee's 
demand.  All  those  *cases  establishing,  that  an  assignee  in  [  *8  ] 
bankruptcy  shall  not  be  himself  the  purchaser,  are  decided,  not 
upon  particular  circumstances,  but  upon  general  rules.  The 
simple  question  then  is,  if  this  assignee  cannot  himself  derive 
any  benefit  from  this  purchase,  whether  he  can  for  other  persons. 
How  can  the  general  mass  of  creditors  claim  more  than  the 
bankrupt  himself  could  have  claimed  ?  In  Lacey's  case,  Botham, 
the  assignee,  purchased  at  a  sale  a  mortgaged  estate,  belonging  to 
the  bankrupt ;  which  was  sold  under  the  general  order.  The 
assignees  of  the  mortgagee,  who  was  also  a  bankrupt,  required 
Botham  to  pay  the  profit  he  had  made  by  that  purchase.  Lord 
Eldon's  judgment  was  clear,  that  the  mortgagee  stood  precisely 
as  the  general  creditors  would  have  stood :  and  it  was  admitted, 
that,  as  the  principle  was,  that  the  trustee  could  not  purchase 
except  for  the  cestui  que  trust,  there  was  no  reason  to  postpone  the 
first  cestui  que  trust  to  the  second.  That  is  attempted  in  this 
instance.  If  that  is  the  principle,  how  can  this  trustee  be  a 
purchaser  for  the  second  cestui  que  trust  to  the  prejudice  of  the 
first ;  and  the  general  creditors  by  this  sort  of  accident  get  a 
benefit  from  that  fund,  which  it  is  impossible  for  the  assignee 
to  keep  himself  ? 

Mr.  Perceval  and  Mr.  Cooke,  for  the  assignees  : 

Resisted  the  petition ;  contending,  that  the  sale  to  the  assignee 
is  not  a  nullity ;  but  he  is  considered  a  trustee ;  and,  that  the 
petitioner  had  parted  with  his  lien. 

The  Lord  Chancellor  : 

I  am  not  quite  sure,  how  this  case  ought  to  be  decided ;  but 
will  state,  what  I  feel  upon  it.    The  petitioner  is  not  a  legal 
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Morgan,  mortgagee;  but  for  this  purpose  is  *in  the  same  situation; 
^  ^*  '  having  an  equitable  lien  from  the  possession  of  the  title-deeds ; 
'■  ^  of  which  he  could  not  be  deprived  without  satisfaction  of  all  that 
was  due  to  him.  It  is  contended,  that  it  was  for  the  petitioner 
to  say,  whether  he  would  insist  upon  the  lien  or  not ;  and  whether 
he  would  be  satisfied  with  the  purchase.  He  was  a  bidder  at 
the  sale,  and  might  have  bid  higher ;  might  have  insisted  upon 
his  lien ;  and  have  refused  to  deliver  up  the  deeds ;  and  might 
have  said  Crawshay  could  not  purchase ;  the  petitioner  being  a 
professional  man,  not  unacquainted  with  the  rules  as  to  pur- 
chases by  trustees,  &c.  He  did  not  take  that  course ;  and  there  is 
difl&culty  upon  that  to  a  certain  extent.  But  it  is  said,  on  the  other 
side,  that,  to  prevent  his  coming  here  to  have  the  benefit  of  his 
lien,  there  must  be  a  sale  ;  and  the  first  sale  is  considered  in  law 
an  absolute  nullity  from  the  incapacity  of  the  assignee  to  hold  the 
character  of  purchaser.  If  there  was  no  purchase  by  Crawshay, 
then  the  second  sale  must  determine  the  petitioner's  right,  and 
the  creditors  had  nothing  to  do  with  it ;  for  though  the  petitioner 
had  given  up  the- title-deeds,  he  did  that  upon  the  ground,  that 
there  was  a  sale,  that  could  bind  him.  The  difficulty  is,  that  if 
a  man  parts  with  his  lien  with  his  eyes  open,  he  cannot  resume 
it ;  and  the  petitioner,  having  been  present  at  the  auction,  may 
be  considered  as  having  voluntarily  given  up  his  lien.  I  think, 
he  must  be  entitled  to  the  costs. 

The  Lord  Chancellor  : 

j>&. 25.  I  have  considered  this  case;   and  my  opinion  is,  that  the 

petitioner  is  under  all  the  circumstances  entitled  to  the  lien ; 
and  the  general  creditors  are  not  entitled  to  any  part  of  this 
money.      The    purchase    by    Crawshay    singly,    one    of    four 

r  *io  ]  assignees,  cannot  be  considered  a  *purchase  by  the  assignees  for 
the  general  purposes  of  the  bankruptcy ;  and  he  considered  him- 
self as  purchasing  for  the  benefit  of  the  estate ;  for  upon  the  re- 
sale he  carried  the  produce  to  the  account  of  the  estate ;  not  to 
his  own  account ;  treating  it,  as  if  that  had  been  the  only  sale. 
The  petitioner  therefore  is  not  to  be  considered  as  having  parted 
with  his  lien  ;  for  the  question  is  between  the  petitioner  and  the 
creditors,  not    between    the    petitioner    and   Crawshay.      The 
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creditors  are  entitled  to  the  dividends  upon  all  the  bankrupt's      Moboan, 
estate ;  but  not  upon  this  estate,  until  the  lien  upon  it  has  been      ^*  ^^^^' 
satisfied.    Under  all  the  circumstances  the  petitioner  cannot  be 
considered  as  having  parted  with  his  lien. 

Therefore  the  first  part  of  the  prayer  of  this  petition  cannot  be 
complied  with. 


FLUDYER    V.    COCKERt  i805. 

(12  Vesey,  25—28.)  ^^ov^9. 

A  purchaser,  taking  possession  without  a  oonveyance,  was  compelled  Jlolls  Court, 
to  pay  interest ;  though  the  money  was  to  be  paid  at  a  particular  day  on  Gbant,  M.R. 
the  execution  of  the  conveyance.  [  25  1 

Possession  taken  generally  amounts  to  a  waiver  even  of  objections  to 
title. 

In  1792  the  defendant  entered  into  contracts  for  the  pur- 
chase of  estates  of  the  Duke  of  Newcastle,  in  three  lots. 
Two  of  the  lots  were  purchased  by  private  contract  on  the 
7th  of  May,  and  the  18th  of  July :  the  Duke  of  Newcastle  coven- 
anting to  convey  respectively,  on  or  before  the  25th  of  June  and 
the  18th  of  February  following ;  and  the  defendant  covenanting 
to  pay  the  purchase-money  at  the  time  of  executing  the  convey- 
ances. The  defendant  was  let  into  possession  of  the  premises 
comprised  in  those  lots  at  Midsummer  and  Christmas  1792 
respectively.  In  July  the  defendant  purchased  the  third  lot,  by 
auction:  the  conditions  of  sale  providing,  that  the  purchaser 
should  pay  down  a  deposit ;  and  sign  an  agreement  for  payment 
of  the  remainder  of  his  purchase-money  on  or  before  the  18th  of 
February,  1793,  on  having  good  titles  ;  abstracts  of  which  would 
be  ready  to  be  delivered  to  each  purchaser  on  the  6th  of  Novem- 
ber then  next ;  and  that  the  purchaser  should  have  a  proper 
conveyance  on  payment  of  the  remainder  of  the  purchase-money, 
according  to  the  before-mentioned  condition;  and  be  entitled 
*to  the  rents  and  profits  from  Christmas,  1792.  The  defendant  [  '26  ] 
received  the  rents  of  the  premises,  comprised  in  that  lot,  at 
Midsummer,  1793. 

In  1798  the  purchaser,  in  answer  to  an  application  for  the 
residue  of  the  purchase-money,  with  interest,  offered  when  the 

t  Ballard  v.  ShuU  (1880)  15  Ch.  D.  122,  49  L.  J.  Ch.  618,  43  L.  T.  173. 

T  2 
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Fludyee  conveyances  should  be  executed,  to  pay  the  residue  of  the  pur- 
CocKEB,  chase-money ;  or  to  relinquish  the  purchases,  and  account  for 
the  rents  and  profits,  upon  having  his  deposit  restored;  but* 
refusing  interest ;  upon  which  the  bill  was  filed ;  praying,  that 
the  defendant  may  be  decreed  to  pay  to  the  plaintiff,  as  sur\dving 
trustee  for  the  sale,  the  residue  of  his  purchase-money,  with 
interest  from  the  respective  times,  when  it  ought  to  have 
been  paid,  &c. :  the  plaintiff  offering,  on  being  paid  the  re- 
mainder of  the  purchase-money,  with  interest,  to  deliver  the 
conveyances. 

The  defendant  by  his  answer  stated,  that  the  abstract  was  sent 
in  1793  or  1794 ;  and  immediately  returned  with  approbation  of 
the  title ;  and  that  he  was  informed  in  1796,  that  the  conveyances 
were  ready.  He  submitted  to  pay  the  remainder  of  his  pur- 
chase-money ;  but  disputed  the  claim  of  interest.  He  admitted, 
that  he  had  not  deposited  or  set  apart  the  money. 

Mr.  Romilly,  Mr.  HoUisty  and  Mr,  Winthrope,  for  the 
plaintiff,  upon  the  ground,  that  possession  was  taken  by  the 
defendant,  pressed  for  the  interest. 

Mr,  Piggott,   Mr,  Fonhlanqve,   and  Mr,    Wynne,   for   the 
defendant : 

Admitting  the  general  rule,  that  a  purchaser  taking  posses- 
sion, must  pay  interest,  there  may  be  cases  of  exception ;  and 
[  *27  ]  in  Powell  V.  Martyr  t  it  is  laid  down,  *that  there  may  be  a 
case,  in  which  a  purchaser,  though  he  has  the  rents  and  profits, 
shall  not  pay  interest.  In  this  instance,  the  plaintiff  not  having 
completed  the  title,  and  delivered  the  deeds,  it  will  be  going  farther 
than  any  case  to  ingraft  interest  upon  the  money ;  which  is 
specific  sums,  to  be  paid  on  an  event,  depending  upon  acts,  to  be 
done  by  the  vendor,  forming  a  condition  precedent  to  the  paj-- 
ment  of  the  purchase-money.  The  principle  stated  in  the  late 
case,  Dickenson  v.  Heron^X  that  the  agreement  to  pay  interest  is 
affected  by  unreasonable  delay,  applies.  The  delay  is  to  be 
attributed  entirely  to  the  plaintiff. 

t  7  B.  R.  7  (8  Ves.  146). 

X  Sugden's  Law  of  Vendors  and  Purchasers  of  Estates. 
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The  reply  was  stopped  by  the  Court.  I'ludybb 

COCEEB. 

The  Master  of  the  Bolls  : 

There  is  no  doubt  upon  this.  The  purchaser  does  not  allege, 
that  any  circumstance  has  occurred,  entitling  him  to  relinquish 
the  contract.  The  only  question  is,  how  the  contract  was  to  be 
carried  into  execution.  What  are  the  legal  rights  is  totally 
immaterial.  At  law  the  purchaser  could  not  have  the  right  to 
the  estate,  nor  the  vendor  to  the  money,  until  the  conveyance 
was  executed.  But  that  has  nothing  to  do  with  the  mode,  in 
which  this  Court  executes  the  agreement.  The  purchaser  might 
have  said,  he  would  not  have  anything  to  do  with  the  estate, 
until  he  got  a  conveyance.  But  that  is  not  the  course  he  took. 
He  enters  into  possession  :  an  act,  that  generally  amounts  to  a 
waiver  even  of  objections  to  title.  He  proceeds  upon  the  sup- 
position, that  the  contract  will  be  executed ;  and  therefore  agrees, 
that  from  that  day  he  will  treat  it,  as  if  it  was  executed.  The 
act  of  taking  possession  is  an  implied  agreement  to  pay  interest ; 
for  so  absurd  an  agreement,  as  that  the  purchaser  is  to  receive 
the  rents  and  profits,  to  *which  he  has  no  legal  title,  and  the  [  ♦28  ] 
vendor  is  not  to  have  interest,  as  he  has  no  legal  title  to  the 
money,  can  never  be  implied.  The  purchaser  does  not  state  any 
circumstances,  any  inconvenience,  that  he  has  sustained  by  not 
having  the  conveyance,  any  applications  by  him  for  a  conveyance 
at  an  earlier  period.  He  rests  upon  the  agreement,  implied  from 
the  fact  of  possession  taken.  It  would  sound  very  strange,  if  the 
purchaser  had  paid  the  money,  as  being  bound  to  pay  it,  and  the 
vendor  having  had  the  use  of  it  for  four  or  five  years,  should 
then  refuse  to  account  for  the  rents  and  profits ;  which  is  this 
case.  The  only  question  is,  what  is  the  equitable  arrangement 
between  the  parties.  There  is  not  a  ground  for  refusing  the 
payment  of  interest. 

The  decree  teas  made  with  costs. 
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1805.  ANTROBUS  v.  SMITH. 

'^^'  (12  Vesey,  39—47.) 

Bolls  Court,  Receipt  for  a  subscription  to  a  navigation,  with  an  indorsement, 

Gbant,  M.R.  signed  by  the  owner,  declaring,  that  he  thereby  assigned  to  his  daughter 

[  39  1  A.  all  his  interest,  found  among  the  papers  of  his  executrix :  no 

evidence,  that  he  ever  parted  with  the  paper ;  and  a  declared  intention 
of  satisfaction  by  a  marriage  portion.  Bill  for  an  assignment  dismissed. 
Where  a  voluntary  conveyance,  kept  by  the  party  until  his  death, 
has  prevailed  against  his  will,  the  conveyance  has  been  complete;  a 
transfer  in  law  of  the  property. 

Executor  never  called  upon  to  do  any  act  to  perfect  a  gift  inter  vivos^ 
except  in  the  particular  cases  of  supplying  a  defective  execution  of  a 
power,  and  the  want  of  a  surrender  of  a  copyhold. 

GiBBS  Crawfurd,  being  entitled  to  ten  shares  of  100/.  each  in 
the  Forth  and  Clyde  Navigation,  wrote  upon  the  receipt  for  one 
of  the  subscriptions,  and  signed,  the  following  indorsement,  dated 
the  4th  of  October,  1790  : 

"  I  do  hereby  assign  to  my  daughter  Anna  Crawfurd  all  my 
right  title  and  interest  of  and  in  the  inclosed  call  and  all 
other  calls  of  my  subscription  in  the  Clyde  and  Forth  Naviga- 
tion." 

Anna  Crawfurd  afterwards  married  John  Antrobus ;  and  died 
on  the  18th  of  June,  1798.  Her  father  died  in  October,  in  the 
same  year ;  and  her  husband  in  April,  1794.  Anna  Crawfurd, 
the  widow  and  executrix  of  Gibbs  Crawfurd  and  mother  of  Mrs. 
Antrobus,  died  in  1797 ;  and  a  short  time  after  her  death  the 
elder  of  her  two  sons,  both  of  whom  under  the  execution  of  a 
power  of  appointment,  given  to  her  by  the  will  of  her  husband, 
took  the  residue  of  his  personal  estate,  searching  a  closet  in  the 
country  house  of  his  father  in  Sussex,  found  the  receipt  above 
stated,  with  the  indorsement,  in  a  pocket  book,  which  had 
belonged  to  his  mother,  with  other  papers  relating  to  his  father's 
personal  estate,  and  securities  for  money  due  to  him. 
[  40  ]  The  bill  was  filed  by  the  brother  and  personal  representative 

of  John  Antrobus ;  praying,  that  a  proper  assignment  of  the 
canal  share  may  be  executed ;  and  that  the  receipts  given  on 
that  account  may  be  delivered  up. 

The  two  sons  of  Mr.  Crawfurd  by  their  answer  stated,  and  it 
was  proved  that  subsequent  to  the  date  of  the  indorsement  on 
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the  receipt  their  father  considered  himself  as  owner  of  that  Antbobch 
share;  and  in  1791  and  1792  sat  constantly  as  one  of  the  smith. 
committee,  and  as  a  director ;  having  no  other  interest  in  the 
navigation  except  that  share  or  subscription.  They  also  repre- 
sented, that  the  portion  of  10,000Z.  given  by  Mr.  Crawfurd 
upon  the  marriage  of  his  daughter  was  intended  to  be  in  lieu 
of  all  claims  and  demands  whatsover  by  her  or  her  husband. 
They  suggested,  that  in  case  the  said  receipts  with  the  said 
indorsement  was  ever  delivered  to  Anna  Antrobus,  some  agree- 
ment, engagement  or  undertaking,  was  entered  into  previously 
to  or  at  the  time  of  her  marriage  to  relinquish  her  right 
under  it. 

The  plaintiff  by  his  answer  to  a  cross  bill  stated,  that  he  was 
informed  by  his  brother,  that  in  conversation  respecting  the 
canal  share  Anna  Antrobus  said  to  her  father,  ''You  know, 
father,  you  gave  to  me  l,000i.  of  that  stock ;"  upon  which  he 
answered,  "  Yes  :  but  you  will  recollect,  that  I  have  since  given 
you  10,000Z-  which  has  done  that  away." 

Silverlock,    by    his   depositions,    stated,   that  he  was 

employed  to  prepare  the  settlement  upon  the  marriage  of  Mr. 
and  Mrs.  Antrobus ;  when  it  was  agreed,  that  Mr.  Crawfurd 
should  give  10,000i.,  as  a  marriage  portion ;  which  should  be 
accepted  by  her  in  full  of  all  her  other  claims  upon  his  estate 
and  property  ;  and  the  deponent  *had  been  before  informed  by  [  *4i  ] 
Mr.  Crawfurd,  that  he  had  given  his  daughter  a  share  in  the 
Forth  and  Clyde  Navigation ;  and  at  the  time  the  settlement  was 
preparing  he  informed  the  deponent,  that  he  considered  10,000Z. 
as  a  large  portion ;  but  it  was  to  be  in  lieu  of  that  and  every 
other  claim  of  his  daughter  under  the  settlement,  or  deed  of 
appointment,  or  otherwise. 

Mr.  Romilly  and  Mr.  Cooke,  for  the  plaintiff,  contended,  that 
a  voluntary  conveyance,  defective,  will  be  executed ;  if  intended 
as  a  provision  for  a  child  ;  referring  to  the  concluding  passage 
in  Bonham  v.  Newcomb,\  a  passage  in  Coleman  y  SarreU,l  and 
the  cases,  where  a  defective  execution  of  a  power,  or  the  want  of 
a  surrender,  has  been  supplied. 

t  2  Vent.  365.  J  1  B.  B.  83  (1  Ves.  J.  60). 
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AiTTBOBus  Mr.  Piggott,  Mi'.  WhisJtaw,  Mr.  Newland,  and  Mi\  Heys,  for 

Smith.  ^^^  defendants : 

To  induce  the  Court  to  Act,  to  effectuate  a  gift  inter  vivo8,  there 
must  be  a  valuable,  or  at  least  a  meritorious,  consideration : 
[  42  ]  Tate  V.  Hither t,  f  *  *  The  subsequent  facts  destroy  all  colour 
of  title ;  which,  if  it  could  be  supposed  to  have  existed  originally, 
was  satisfied  and  extinguished  upon  the  marriage  of  Mrs. 
Antrobus.     *    *    * 

Mr.  llomiUy,  in  reply : 

*  *  The  father  meant  to  make  himself  a  trustee  for  his 
daughter  of  these  shares ;  sensible,  that  she  could  not  manage 
them  herself:  and  proposing  to  manage  them  for  her.  This 
paper  is  therefore  to  be  considered  as  a  declaration  of  trust. 

[  43  ]        The  Master  of  the  Eolls  : 

I  do  not  see  how  this  assignment  can  be  decreed.  The  facts 
[  *44  ]  of  this  case  are  in  great  obscurity.  That  *must  operate  un- 
favourably to  the  plaintiff;  for  this  paper  comes  out  of  the 
l)ossession  of  the  executrix  of  Mrs,  Crawfurd.  The  presumption 
therefore  is  either,  that  it  has  always  remained  in  her  possession, 
or,  that,  if  ever  parted  with,  it  had  been  delivered  back  to  her. 
Upon  the  latter  supposition,  taken  with  the  provision  made  upon 
the  marriage,  there  is  an  end  of  the  plaintiff's  case.  Upon  the 
supposition,  that  this  paper  never  was  out  of  Mr.  Crawfurd's 
possession,  a  strong  argument  arises  against  this  claim;  for 
there  is  a  probability,  that,  having  been  once  out  of  his  posses- 
sion, it  might  by  the  accident,  that  has  been  mentioned,!  have 
got  back  to  his  representative.  Can  I  presume  the  fact  of 
•  delivery  ?  The  utmost  is  absence  of  all  proof.  I  cannot  raise 
that  presumption  in  opposition  to  the  iirimd  facie  inference,  from 
the  custody,  in  which  this  paper  was  found ;  in  which,  upon  the 
supposition  of  delivery  and  continued  possession,  it  ought  not  to 

t  2  R.  R.  175  (2  Ves.  J.  111).  was  at  the  death  of  Mrs.  Antrobus 

X  This  probably  alluded  to  a  re-  in  a  very  infirm  state,  and  incapable 

presentation  by  the  bill,  that  Mr.  of  transacting  business;  and  that  her 

and  Mrs.  Antrobus  resided  much  at  funeral  was  under  the  direction  of 

Mr.  Crawfurd's;  that  Mr.  Antrobus  Mr.  and  Mrs.  Crawfurd. 
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have  been  foond ;  for  upon  that  it  ought  to  have  been  among  the  Aktkobus 
papers  of  the  husband.  But  it  does  not  rest  merely  upon  the  smith. 
absence  of  evidence.  Upon  the  answer  to  the  cross  bill  it 
appears,  that  this  paper  could  never  have  been  delivered  into  the 
possession  of  the  daughter ;  at  least  not  subsequently  to  the 
marriage ;  for  the  conversation,  relative  to  the  gift,  was  after  the 
marriage  ;  and  yet  according  to  the  plaintiff's  belief  the  husband 
remained  until  his  death  ignorant  of  this  indorsement.  The 
husband  knowing,  that  *a  gift  had  been  made,  and  not  knowing  [  *^^  ] 
the  fact  of  the  indorsement,  that  is  evidence,  that  the  receipt 
with  the  indorsement  could  not  have  been  in  his  wife's  posses- 
sion ;  and  the  presumption  is,  that  it  must  have  been  in  the 
possession  of  her  father.  On  the  other  side,  it  is  true,  upon  the 
supposition,  that  it  remained  in  his  possession,  he  must  have 
told  his  daughter  what  he  had  done.  Perhaps  he  shewed  her 
the  instrument :  but  I  should  think,  he  went  no  farther ;  and, 
that  he  never  put  her  in  the  actual  possession  of  it. 

When  there  is  a  voluntary  and  imperfect  gift  of  this  kind,  the 
party  reserving  the  instrument  in  his  own  power  during  his 
whole  Ufe,  is  it  possible  after  his  death  to  enforce  a  specific  per- 
formance, of  the  engagement,  which  that  instrument  contains ; 
or  to  enforce  a  legal  execution  of  that  assignment,  which  it 
purports  to  make  ;  taking  into  consideration,  that  the  parent  did 
not  die  without  having  expressed  an  intention  upon  his  part  not 
to  carry  into  execution  that  gift ;  for  it  is  evident,  that  Mr. 
Crawfurd  himself  never  would,  unless  compelled,  have  acted  upon 
this  assignment :  that  he  never  would  have  done  any  thing  to 
perfect  it;  which  appears  from  his  declarations  to  his  daughter 
and  to  Silverlock ;  both  purporting,  that  he  considered  this  gift 
as  completely  at  an  end,  as  done  away  by  the  provision  made 
upon  her  marriage.  Has  a  case  ever  occurred,  in  which  a  court 
of  equity  has  interfered  to  give  effect  to  an  instrument,  attended 
with  these  two  circumstances ;  1st,  that  there  is  no  evidence, 
that  the  parent  ever  parted  with  the  possession  of  it :  2ndly,  a 
declared  intention  by  him  not  to  act  upon  that  instrument,  or  to 
give  effect  to  it;  having  died  with  the  conception,  that  he 
was  owner  of  the  property,  which  he  at  one  time  intended  to 
give  away  ? 
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antbobus  There  have  been  some  cases,  in  which  a  voluntary  conveyance. 
Smith.  kept  in  the  possession  of  the  party  during  his  life,  and  in  his 
[  -^6  ]  possession  at  the  time  of  his  death,  has  been  held  to  operate 
against  his  will.  But  in  those  cases  there  was  a  complete  con- 
veyance, a  transfer  in  law,  of  the  property ;  nothing  requisite  to 
add  to  the  validity  of  it :  the  instrument  permitted  to  remain 
uncancelled :  and  all  the  Court  was  called  upon  to  say  was,  that 
a  will,  a  mere  voluntary  act  as  much  as  the  deed,  should  not  be 
a  revocation  of  the  deed ;  that  the  deed  should  operate  against 
the  will :  that  is,  that  the  Court  would  not  deny  to  the  deed  its 
legal  effect  and  operation.  But  this  instrument  of  itself  was  not 
capable  of  conveying  the  property.  It  is  said  to  amount  to  a 
declaration  of  trust.  Mr.  Crawfurd  was  no  otherwise  a  trustee 
than  as  any  man  may  be  called  so,  who  professes  to  give  property 
by  an  instrument,  incapable  of  conveying  it.  He  was  not  in  form 
declared  a  trustee :  nor  was  that  mode  of  doing  what  he  proposed 
in  his  contemplation.  He  meant  a  gift.  He  says,  he  assigns  the 
property.  But  it  was  a  gift,  not  complete.  The  property  was 
not  transferred  by  the  act.  Could  he  himself  have  been  compelled 
to  give  effect  to  the  gift  by  making  an  assignment  ?  There  is  no 
case,  in  which  a  party  has  been  compelled  to  perfect  a  gift,  which 
in  the  mode  of  making  it  he  has  left  imperfect.  There  is  locus 
poenitentia,  as  long  as  it  is  incomplete ;  and  Mr.  Crawfurd  did 
repent:  that  is,  he  changed  his  mind  upon  what  he  thought 
a  sufficient  motive ;  not  merely  from  caprice :  but  the  situation 
of  his  daughter  was  no  longer  that,  under  which  he  made  this 
imperfect  disposition  in  her  favour.  In  order  to  have  any  effect, 
he  must  have  been  compelled  to  give  it  effect  by  suit  in  this 
Court.  This  is  not  a  case,  in  which  nothing  was  done  during  the 
life  of  the  party,  shewing  an  alteration  of  intention. 

Where  the  gift  is  not  testamentary,  but  is  to  operate  inter  vivos, 
I  *47  ]  except  in  the  instance  of  a  defective  execution  *of  a  power,  have 
executors  ever  been  called  upon  to  do  any  act  to  perfect  it  ?  The 
ordinary  case  is  that  of  supplying  the  surrender  of  a  copyhold. 
There  the  Court  says,  the  representative  shall  not  contest  the  will 
of  the  testator  in  those  particularly  favoured  and  excepted  cstses. 
His  will  waSy  that  the  estate  should  pass.  He  omitted  the 
formality,  that  would  make  it  pass  legally :  but  it  shall  not  fail» 
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in  favour  of  those,  who  represent  him.    But  this  is  not  legatory.     Antbobcs 

For  that  purpose  probate  must  be  obtained.    I  cannot  therefore       smith. 

consider  this  as  having  any  operation,  that  a  will  would  have. 

I  do  not  see  upon  principle,  how  the  Court  could  have  acted 

against  Mr.  Crawfurd  himself:    nor,  considering  his  declared 

change  of  intention,  how  it  can  act  against  the  representatives, 

upon  the  notion  of  compelling  them  to  comply  with  his  will.     It 

was  not  his  will.     No  case  being  cited,  in  which  this  was  ever 

done,  I  do  not  see,  how  I  can  make  the  precedent.    If  this  is  to 

be  executed  now,  under  these  circumstances,  I  do  not  see,  why  it 

should  'not  have  been  executed  against  Mr.  Crawfurd  himself : 

why  his  daughter  could  not  have  filed  a  bill  against  him  to  compel 

him  to  execute  a  legal  assignment.    Has  that  ever  been  done  ? 

It  would  now  be  doing  just  as  strong  a  thing :  this  paper  having 

remained  in  his  possession  until  his  death.     Unless  an  instance 

can  be  produced,  the  bill  must  be  dismissed. 

The  cause  was  not  mentioned  as:ain. 


PALK  V.  LOKD  CLINTON.f  1805. 

(12  Yesey,  48-^6.)  ^^^,^;f 

A  second  mortgagee,  to  redeem  a  prior  mortgage,  must  make  the  . 

heir  of  the  mortgagor  a  party ;  though  the  second  mortgage  is  only  of    _^''"*     Z!^^ 
part  of  the  estates  comprised  in  the  first,  and  under  a  different  title.  ^^* 

As  far  as  possible  the  Court  endeayours  to  make  a  complete  decree,         L  ^^  1 
embracing  the  whole  subject,  and  determining  the  rights  of  aU  parties 
interested  in  the  estate. 

The  bill  stated  a  mortgage  by  Lord  Orford  to  Sir  Edward 
Hughes,  of  estates  in  the  counties  of  Dorset,  Devon,  and  Cornwall, 
to  secure  a  sum  of  20,0002. ;  which  mortgage  became  vested  in 
the  executors  of  Lady  Hughes.  Upon  the  death  of  Lord  Orford, 
the  mortgagor,  those  estates  became  separated,  and  went  in 
different  channels :  the  Dorsetshire  estate  becoming  the  property 
of  Horatio  Walpole :  the  estates  in  the  counties  of  Devon  and 
Cornwall  going  to  Lord  Clinton.  In  1792  Lord  Clinton  conveyed 
all  the  estates  in  the  counties  of  Devon  and  Cornwall  to  trustees, 

t  Jennings  y.  Jordan  (1881)  6  App.  Ca.  698,  51  L.  J.  Ch.  129, 45  L.  T.  593. 
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Palk  and  their  heirs,  upon  trust,  to  raise  by  sale  or  mortgage,  sales  or 
Clinton,  mortgages,  84,000i.  and  such  other  sum,  not  exceeding  10,000Z, 
as  should  be  deemed  by  him  and  the  trustees  necessary ;  upon 
trust,  to  pay  off  a  mortgage  of  7,000i.  upon  other  estates  of  Lord 
Clinton,  and  upon  other  trusts,  specified  by  a  deed  of  the  same 
date ;  and  as  to  the  estates  subject  thereto,  to  the  use  of 
Lord  Clinton  for  life ;  with  remainders  to  his  first  and  other 
sons  in  tail. 

[  49  ]  Under  that  trust   the   plaintiff   Sir  Lawrence  Palk  in  1794 

lent  to  the  trustees  25,000Z.,  upon  a  mortgage  of  estates,  com- 
prised in  the  trust;  and  covenanted  within  a  year  to  advance  them 
sufficient  to  make  up  the  sum  of  44,000Z.,  upon  the  security  of  the 
same ;  and  did  accordingly  afterwards  advance  the  farther  sum 
of  19,000?.  The  equity  of  redemption  was  reserved  to  the  trustees. 
The  bill  prayed  an  account  of  what  is  due  to  the  executors  of 
Lady  Hughes  upon  the  mortgage  of  20,000Z. ;  also  an  account 
of  what  is  due  to  the  plaintiff  under  the  mortgage  in  1794  ;  and, 
that  the  trustees  under  the  trust,  created  by  the  deceased  Lord 
Clinton  in  1792,  may  be  decreed  to  sell  so  much  of  the  estates, 
comprised  in  that  trust,  as  will  be  sufficient  to  pay  the  sums,  that 
may  be  due  upon  both  those  accounts. 

The  plaintiff  consented  at  the  Bar,  during  the  argument,  that 
so  much  of  the  bill,  as  prayed  a  sale  for  the  purpose  of  raising  the 
20,000Z.  should  be  dismissed ;  admitting,  that  the  trustees  had  no 
power  to  raise  that  sum. 

An  objection  was  taken  by  the  defendants,  that  Mr.  Walpole, 
entitled  to  the  equity  of  redemption  under  the  original  mortgage, 
ought  to  be  a  party. 

M)\  Alexander  and  Mr.  Hart,  for  the  plaintiff: 

I  50  I  *  *  This  bill,  though  praying  a  sale,  may  be  considered  as  a  bill 

of  foreclosure ;  and  the  relief,  required  with  that  view,  may  be  had 
under  the  general  prayer :  viz.  a  redemption  of  Lady  Hughes's 

I  •-!  ]  mortgage,  as  a  step  towards  foreclosure.  *  *  *  *Mr.  Walpole, 
who  has  the  equity  of  redemption  from  the  original  mortgagor, 
so  far  from  being  a  necessary  party,  might  demur.  There  is  no 
privity  between  him  and  this  plaintiff;  who,  seeking  relief  against 
another  person,  finds  it  necessary  for  that  purpose  to  pay  off  the 
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mortgage.    When  that  is  done,  the  plaintiff  will  have  a  charge        Palk 
upon  the  estate  of  Mr.  Walpole:   but,  till  that  is  done,   the     Clinton. 
mere  intention  to  do  it  does  not  concern  Mr.  Walpole.    There 
is  no  privity  of  contract,  relation,  or  demand,  between  them. 


Mr.  Richards^  for  the  defendant,  Lord  Clinton,  an  infant : 
Mr.  Fonblanqiie  and  Mr.  William  Agar,  for  the  trustees ; 

*  *  As  to  the  objection  for  want  of  parties,  this  bill  prays  [  53  ] 
an  account,  not  merely  of  what  is  due  to  the  plaintiff,  but  also  of 
what  is  due  under  the  mortgage  to  Sir  Edward  Hughes.  How 
can  that  money  be  paid  without  having  the  person,  entitled  to 
the  equity  of  redemption,  before  the  Court?  Lord  Clinton's 
estate  is  liable  only  to  a  proportion  of  that  sum.     *    *    * 

Mr.  Alexander,  in  reply.    *    *     *  [  54  J 

The  Master  of  the  Eolls  [After  commenting  on  the  frame  of       ^^ff- ' 
the  bill  said]  : —  r  53  - 

The  question  as  to  parties  seems  naturally  the  first  to  be  dis- 
posed of ;  for,  supposing  it  necessary  to  introduce  other  parties, 
it  would  be  competent  to  them  again  to  argue  that  point ; 
whether  upon  the  bill,  as  framed,  such  relief  could  be  had  against 
them.  Without  giving  any  opinion  at  present,  how  far  upon  this 
bill,  as  it  is,  such  relief  could  be  given,  I  think,  it  cannot  be 
obtained  in  the  absence  of  Mr.  Walpole,  the  owner  of  part  of  the 
mortgaged  premises.  However,  I  give  that  opinion  with  consider- 
able diffidence ;  as  it  is  in  opposition  to  that  of  gentlemen  of 
great  experience  in  the  practice  of  the  Court ;  who  say,  it  is 
impracticable  to  introduce  Mr.  Walpole,  as  a  party  in  the  cause. 
Supposing,  the  plaintiff  stopped  with  praying  the  first  relief  I 
have  mentioned,  viz.  the  redemption  of  Lady  Hughes's  mortgage, 
it  is  admitted,  that  such  a  decree,  for  a  redemption  by  a  second 
mortgagee  of  the  first  mortgage  would  be  very  unusual,  without 
having  the  mortgagor  before  the  Court.  As  far  as  it  is  possible, 
the  Court  endeavours  to  make  a  complete  decree,  that  shall 
embrace  the  whole  subject,  and  determine  upon  the  rights  of  all 
the  parties  interested  in  the  estate.    It  is  not  necessary  now  to 


*xt 


286  1805.    CH.    12  VESEY,  58—59.  [b.b. 

Palk  enter  into  the  question,  in  Tlie  Bishop  of  Winchester  v.  Beavor,\ 
Clinton,  whether  it  is  necessary  to  make  all  incumbrancers  parties.  The 
question  here  is,  whether  you  can  proceed  without  the  mortgagor. 
I  always  understood  that,  before  you  can  agitate  the  question  of 
redemption  as  between  two  mortgagees,  the  mortgagor  shall  be  a 
party.  In  Fell  v.  Brown,l  that  is  laid  down  as  Lord  Thurlow's 
59  ]  understanding  *of  the  practice ;  which  was  very  inconvenient  in 
that  instance :  the  heir  being  out  of  the  jurisdiction  :  yet  in  his 
absence  Lord  Thurlow  would  not  decree  redemption  against  the 
first  mortgagee ;  saying,  the  natural  decree  is,  that  the  second 
mortgagee  shall  redeem  the  first  mortgagee  ;  and  that  the  mort- 
gagor shall  redeem  him ;  or  stand  foreclosed ;  and  he  never  knew 
a  decree,  that  was  not  so  perfected :  that  is  the  expression. 
This  appears  to  be  a  rule  of  long  standing ;  for  in  Lord  Notting- 
ham's manuscripts  I  see  a  case,  Woodcock  v.  Mayne,  in  which  it 
was  held,  that  a  second  incumbrancer  could  not  file  a  bill  to 
redeem  prior  incumbrancers  without  the  mortgagor:  the  very 
same  doctrine  in  express  terms. 

But  it  is  said,  though  that  is  so  in  the  ordinary  case,  where  all 
the  mortgagees  derive  from  the  same  mortgagor,  yet  a  difficulty 
occurs  here  from  this  circumstance ;  that  this  plaintiff  derives 
nothing  from  one  of  the  mortgagors,  Mr.  Walpole ;  that  there  is 
no  privity  between  them  ;  and  the  plaintiff  has  no  right  to  bring 
him  into  Court.    The  right  to  bring  him  into  Court  is  a  necessary 
consequence  of  the  right  to  redeem  a  mortgage  upon  his  estate. 
The  plaintiff  insists,  that  he  has  the  right  to  redeem  the  whole 
of  Lady  Hughes's  mortgage ;  not  only  so  far  as  it  affects  the 
estate  of  Lord  Clinton,  the  plaintiff's  mortgagor ;  but  also,  as  it 
affects  the  estate  of  Mr.  Walpole.    Then  they  will  have  a  right 
to  call  upon  him  to  attend  the  account ;  and  when  that  is  taken, 
and  the  plaintiff  has  redeemed  Lady  Hughes's  executors,  to  call 
upon  Mr.  Walpole  to  pay  off  the  amount,  or  be  foreclosed.    It  is 
now  clearly  settled,  that  a  subsequent  mortgagee  must  redeem 
the  entire  mortgage  of  a  prior  mortgagee.    There  would  be  some 
ground  for  the  objection,  if  the  plaintiff  might  redeem  Lady 
Hughes's  executors  by  parcels :  so  much  as  affects  the  estate  of 

t  See  The  Bishop  of  Winchester  v.  Paim,  ante,  p.  131  (11  Ves.  194). 
I  2  Br.  C.  C.  276. 
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his  mortgagor  Lord  *CImton.    But  that  is  not  competent  to  him.         Palk 
He  must  redeem  them  altogether,  or  not  at  all.    He  must  pay  ofif      clik'tok 
the  whole  sum ;  and  put  himself  completely  in  their  stead ;  and       [  *co  ] 
then  he  has  a  right  to  consider  Mr.  Walpole  as  his  mortgagor. 
The  same  law,  that  gives  him  the  right  to  call  upon  Lady 
Hughes's  executors  to  convey  an  estate,  with  which  he  has  no 
connection,  imposes  upon  him  the  duty,  as  well  as  gives  him  the 
right,  to  call  upon  the  owner  of  that  estate  to  be  a  party. 

It  is  said,  he  will  contend,  that  the  plaintiff  cannot  call  upon 
him  for  any  of  the  purposes  of  this  cause.     Supposing  it  framed 
to  embrace  that  object,  a  material  interest  in  him,  he  is  not  a 
stranger  to  the  account ;  which  is  an  accoimt  of  a  debt  due  by 
him ;  for  that  is  the  first  purpose,  for  which  he  is  to  be  called 
into  the  cause.     The  plaintiff  says,  he  is  about  to  pay  the  debt, 
due  by  Mr.  Walpole,  and  from  his  estate.    Mr.  Walpole  cannot 
say,  he  is  a  stranger ;  and,  that  it  is  immaterial  to  him,  what  the 
amount  of  that  debt  is.    He  has  unquestionably  an  interest  in 
that  respect ;  and  still  farther,  upon  the  ulterior  demand  of  the 
foreclosure  of  his  estate,  if  the  debt  is  not  paid.     See  the 
inconvenience  of  the  contrary  course.    Lord  Clinton  is  before  the 
Court.     The  account  is  binding  upon  him,  but  not  upon  Mr. 
Walpole.     This  is  a  plain  account ;  but  suppose  an  intricate  and 
doubtful  account;   which,   attended  to  by  that  party,   might 
produce  a  different  balance  from  that,  which  would  be  the  result, 
if  it  was  not  taken  with  the  same  attention  as  that  party  would 
give  to  it.     Suppose  it  taken,  so  as  to  bind  Lord  Clinton ;  and 
afterwards  Mr.  Walpole  is  called  upon  in  a  subsequent  proceed- 
ing :  the  account  must  be  repeated  against  him.     Suppose,  then 
it  is  more  favourable  to  the  mortgagor:  how  is  the  ultimate 
decree  of  redemption  to  be  framed  ?    When  both  the  owners  are 
before  the  *Court,  the  decree  will  be,  that  upon  their  paying  the       [  ♦61  ] 
money  the  prior  mortgagees  shall  convey  the  estate ;  and  in 
default  of  payment  they  shall  be  foreclosed.     Suppose,  there  are 
two  accounts,  giving  different  results :  what  sum  they  are  to 
pay  ?    That  would  be  a  very  embarrassing  situation.    There  is 
good  sense  in  saying,  the  mortgagor  shall  be  before  the  Court : 
and,  if  any,  that  all  those,  who  are  mortgagors  of  the  same  estate, 
shall  be  before  the  Court ;  for  there  is  no  such  incongruity  in 
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Palk  holding,  that  in  the  absence  of  any  mortgagor  the  account  may 
Cliktox.  be  taken  between  the  first  and  second  incumbrances,  as  in  hold- 
ing, that  in  the  absence  of  a  mortgagor  of  a  part,  the  account 
shall  be  taken  against  another  mortgagor  of  a  part.  These  are 
both  parties  of  the  original  mortgage,  that  must  be  redeemed  or 
foreclosed  together.  Such  an  account  must  be  taken  as  that  one 
decree  can  be  pronounced  against  them.  There  is  therefore  a 
clear  necessity  of  having  Mr.  Walpole  before  the  Court,  as  well  as 
Clinton. 

If,  to  avoid  that,  it  is  said,  Lord  Clinton  shall  be  considered  no 
party  at  all  to  Lady  Hughes's  mortgage,  the  bill  must  be 
dismissed  as  against  him ;  for  there  is  nothing  to  pray :  but  it 
would  be  a  mere  case  as  between  first  and  second  mortgagees. 
But  I  have  said,  by  the  course  of  the  Court  such  a  decree  as  that 
ought  not  to  be  made.  If  such  a  decree  was  not  made  by  Lord 
Thurlow,  where  there  was  an  obvious  inconvenience,  why 
should  I  make  it  in  a  case,  where  there  is  no  inconvenience  re- 
sulting to  the  party  from  the  necessity  of  bringing  all  the  mort- 
gagors before  the  Court  ?  This  was  my  original  opinion ;  to 
which  upon  turning  it  over  in  my  mind  I  adhere ;  but  with 
considerable  diffidence,  on  account  of  the  declaration  of  the 
Counsel  as  to  the  great  difficulty  of  bringing  Mr.  Walpole  before 
the  Court.  I  do  not  see  that  difficulty  ;  and  the  settled  rule  of 
[  *^2  ]  tjjg  Court  requires,  that  I  should  not  make  the  decree  *prayed 
by  the  plaintiflF,  either  for  the  payment  of  the  money,  or  the 
redemption  of  the  prior  mortgagee.     *    *    * 
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Constraction  of  a  letter ;  as  not  amounting  to  an  absolute  agreement    J*olU  Court, 
to  give  a  marriage  portion.  Geaut,  M.R. 

Another  letter,  subsequent  to  the  marriage,  authorising  the  husband         [  67  ] 
to  draw  for  interest,  due  on  a  bond,  which  was  never  executed,  could 
not  prevail  as  evidence  of  a  promise;  which,  if  subsequent  to  the 
marriage,  was  void,  as  nudum  pactum. 

Distinction  between  the  4th  section  of  the  Statute  of  Frauds,  requiring 
the  agreement  to  be  in  writing,  and  signed  by  the  party  to  be  chaxg&d, 
and  the  7th  section,  requiring,  that  the  trust  shall  be  manifested,  not, 
that  it  shall  be  constituted,  by  writing. 

Whether  a  settlement  after  marriage,  reciting  a  parol  agreement 
before  marriage,  which  had  actual  existence,  can  stand  against 
creditors,  Qucere.'f 

An  exception  was  taken  by  the  defendant,  Philip  Godfrey,  to 
the  Master's  report,  for  not  allowing  the  sum  of  2,000Z.,  claimed 
by  him  as  a  debt  from  the  testator's  estate,  mider  the  following 
circumstances. 

By  a  letter,  dated  the  30th  of  September,  1792,  previous  to 
the  marriage  of  Godfrey  with  Mary  Crooke,  a  natural  daughter 
of  the  testator,  in  answer  to  an  application  by  Godfrey,  respect- 
ing the  fortune  he  was  to  receive  with  his  wife,  the  testator 
expressed  himself  in  the  following  manner : 

"  You  have  already  had  my  sentiments  in  the  letter  I  wrote 
you  from  St.  Kitt's ;  and  nothing  has  arisen  *since  that  period  [  ♦68  ] 
to  induce  me  to  alter  my  opinion.  The  addition  of  1,000?.  8  per 
cents,  stock,  is  not  sufficient  to  induce  me  to  enter  into  a  deed  of 
settlement.  Whether  Mary  remains  single  or  marries,  I  shall 
allow  her  the  interest  of  2,000i.  at  4  per  cent,  if  the  latter  I  may 
bind  myself  to  do  it  and  pay  the  principal  at  my  decease  to  her 
and  her  heirs." 

Another  letter,  dated  the  25th  of  July,  1793,  soon  after  the 
marriage,  from  the  testator  to  Mrs.  Godfrey,  contained  the 
following  passage : 

"Mr.  Godfrey  may  draw  immediately  on  James  Akers,  at 
thirty  days  sight,  for  40Z.,  the  half-year's  interest  due  on  my 
bond  for  2,000Z.,  which  became  due  on  the  first  of  this  month." 

t  Trvwdl  V.  Shenton  (1878)  8  Oh.  D.  318,  47  L.  J.  Ch.  738,  38  L.  T.  369. 
B.B. — ^VOL.  VIII.  U 
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Baxdall         The  testator  died  upon  the  26th  of  October,  1799. 

MoBOAK.  Godfrey,  being  one  of  the  executors,  by  his  examination  stated, 
that  both  before  and  after  his  marriage  the  testator  promised  to 
execute  a  bond  to  him  for  payment  of  the  sum  of  2,000Z.,  mth 
interest  at  42.  per  cent,  per  annum,  during  the  life  of  the 
testator,  as  a  marriage  portion ;  and  the  defendant  married  on 
the  faith  of  such  promise ;  and  settled  the  sum  of  2,000Z.  Old 
South  Sea  annuities  on  his  wife,  and  the  issue  of  the  marriage : 
but  the  testator  never  did  execute  the  bond ;  though  he  con- 
sidered himself  liable  thereto,  as  appears  by  the  letter  of  July 
1798 ;  and  during  his  life  he  regularly  paid  the  interest  of  the 
said  sum  of  2,0002.,  at  4  per  cent,  per  annum,  to  the  defendant 
up  to  the  first  of  July,  1798. 

Lady  Durrant,  by  her  affidavit  stated,  that  she  frequently 
heard  the  testator  say,  he  paid  the  defendant  Godfrey,  the  sum 

[♦09]  of  401.  half-yearly,  the  interest  of  *2,000Z.,  which  he  (the 
testator)  had  promised  Mr.  Godfrey  on  his  marriage ;  and,  that 
he  would  give  Godfrey  his  bond  for  that  sum,  until  he  had  it  in 
his  power  to  pay  the  same ;  and  one  day,  in  1795,  the  testator's 
mother,  who,  the  deponent  understood,  had  received  a  letter 
from  Godfrey,  begging  her  to  ask  the  testator  for  some  interest 
due  on  the  said  promised  bond,  said  to  him,  "  Crooke,  why 
don't  you  at  once  give  him  your  bond  or  pay  him  the  2,000Z. ;  " 
when  the  testator  answered,  "  Well,  well,  I  will  do  it." 

Mr.  RomiUy  and  Mr.  Whishaw,  in  support  of  the  exception : 

This  Court  would  have  compelled  a  settlement  according  to 
the  letter,  previous  to  the  marriage.  The  construction  of 
marriage-contracts  is  liberal,  above  all  others.  Upon  that  sub- 
ject a  loose  note  or  memorandum  is  sufficient  to  bind :  Bird  v. 
Blo88e,\  Wanhford  v.  Fotherhy^X  Cookes  v.  M<i8cM\%  a  case 
frequently  cited,  and  insisted  •  upon  in  the  most  modern  case, 
Luders  y.Anatey  ;\\  in  which  a  specific  performance  of  a  proposal 
in  a  letter  was  decreed.  This  case  is  infinitely  stronger.  The 
letter  in  that  was  as  uncertain  as  this  is,  from  the  expression, 
'*I  may  bind  myself."    The  phrase,  "I  have  proposed,"  by 

t  2  Ventr.  361 ;   1  Eq.  Ca.  Ab.  22.  §  2  Vera.  200 ;  1  Eq.  Ca.  Ab.  22. 

J  2  Vom.  322 ;  1  Eq.  Ca.  Ab.  22.  ||  4  R.  B.  276  (4  Ves.  501). 
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which  Lord  Bosslyn  bound  Mr.  Anstey,  did  not  import  an  actual     Bakdall 
agreement :  but  his  Lordship  held,  that  after  a  proposal  of  this     mobgax. 
nature,  the  marriage  following,  he  should    expect  a  specific 
dissent ;  and  should  hardly  be  satisfied  with  any  dissent,  except 
some  sort  of  new  settlement:  otherwise  it  must  be  presumed, 
that  the  marriage  took  place  upon  the  faith  of  that  proposal. 

Mr,  Richards  and    Mr.    Thomson^  Mr.  Fonhlanque,  Mr,        I  '<*  ] 
Martin,  and  Mr.  Bell,  for  the  report : 

*  *  This  letter  leaves  it  entirely  at  the  discretion  of  the 
pivrty.  The  conversation,  subsequent  to  the  marriage,  shows  a 
floating  intention ;  but,  at  the  same  time  proves,  that  the  act  was 
not  done.  An  undertaking  in  writing  to  pay,  in  consideration  of 
a  marriage,  to  be  had,  was  necessary  by  the  Statute  of  Frauds. 
The  inference  in  this  case  is,  that  no  such  engagement  took 
place  previously  to  the  marriage ;  and  the  testimony,  subsequent 
to  the  marriage,  amounts  to  nothing  more  than  honorary  obliga- 
tion, not  having  a  legal  effect ;  that,  if  he  should  approve  the 
marriage,  Mrs.  Godfrey  should  have  the  principal  of  that  sum, 
the  interest  of  which,  whether  she  married  or  not,  he  intended 
for  her.  This  letter  cannot  in  any  way  be  considered  as  a 
promise  ;  containing  a  rejection  of  the  proposal :  that  in  Luders 
V.  Anstey\  was  something  like  a  specific  proposal.  The  terms 
were  understood.  In  Douglas  v.  Vincentl  the  Court  would  not 
decree  the  payment,  but  left  it  to  law. 

Mr.  RowiUyj  in  reply  : 

The  agreement,  or  evidence  of  it,  must  be  in  writing ;  and  the 
question  is,  whether  in  this  case  there  is  *not  evidence  in  writing  |  **i  I 
of  an  agreement.  ^  *  An  expectation  is  held  out,  that  the 
fortune  shall  amount  to  a  particular  sum ;  which  is  sufficient ; 
and  a  promise  is  not  necessary.  Upon  the  second  letter  the 
testator  appears  to  have  considered  it,  as  if  he  had  actually  given 
his  bond. 

The  Mastbb  op  thb  Eolls:  isor.. 

Dec.  1»5. 

It  appears,  that  the  defendant  Godfrey  made  his  first  claim,        _  ' 

t  4  E.  E.  276.  t  1  Eq.  Ca.  Ab.  23 ;  2  Vem.  202. 
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Rastdall  as  for  a  debt,  due  to  him  apon  the  testator's  bond.  It  is  now 
Morgan,  admitted,  that  he  neither  has,  nor  ever  had,  a  bond  for  the  sum 
of  2,000Z.  The  question  is  only,  whether  he  is  a  creditor  by 
simple-contract  for  that  smn.  By  the  Statute  of  Frauds  an 
agreement  in  consideration  of  marriage,  to  be  effectual,  must  be 
[  ^72  ]  in  writing.  The  defendant,  aware  of  that,  contends,  *that  he 
has  such  an  agreement ;  and  he  produces  the  letter,  dated  the 
80th  of  September,  1792;  which  he  contends  constitutes  an 
agreement,  to  give  a  portion  of  2,000Z.  There  are  passages  in 
that  letter,  which,  if  they  were  detached  from  it,  and  could  be 
considered  by  themselves,  would  amount  to  agreement.  But 
there  is  no  agreement  whatsoever  upon  the  whole  letter,  taken 
together.  Some  previous  correspondence  had  passed,  relative  to 
a  settlement  upon  the  intended  marriage;  and  the  testator 
referring  to  that,  says,  '^  the  addition  of  1,0002.  8  per  cent,  stock 
is  not  sufficient  to  induce  me  to  enter  into  a  deed  of  settlement.'* 
It  would  be  surprising  afterwards  to  find,  that  in  this  very 
letter  he  had  become  bound  to  make  a  settlement ;  or  to  give  a 
promise,  which  would  be  as  binding  upon  him.  Upon  the 
subsequent  passage  of  that  letter  it  is  contended,  that  his  doubt, 
whether  he  should,  or  should  not,  bind  himself,  relates  to  the 
whole:  that  is,  both  to  interest  and  principal.  On  the  other 
side  it  is  contended,  that  the  words,  ''  if  the  latter  I  may  bind 
myself  to  do  it,"  should  be  read,  as  if  they  were  in  a  paren- 
thesis ;  in  which  case  the  passage  would  amount  to  an  absolute 
engagement  to  pay  the  principal  at  his  death :  with  a  doubt, 
whether  he  would  bind  himself  to  pay  the  interest  during  his 
life.  But  it  is  clear,  he  means  to  reserve  it  entirely  within  his 
own  power,  to  bind  himself,  or  not,  as  he  might  think  fit,  after 
the  marriage  should  have  taken  place.  He  professes,  indeed  a 
resolution,  a  determination,  on  which  he  means  to  act :  but  it  is 
one,  which  he  keeps  in  his  own  power ;  the  execution  of  which  is 
to  depend  entirely  upon  himself ;  and  he  resolves  not  to  put  it  in 
the  power  of  any  other  person  to  compel  him  to  comply  with  that, 
which  seems  his  determination.  If  the  other  construction 
[  •73]  should  *prevail,  he  would  be  making  a  settlement  in  the  most 
disadvantageous  way,  on  his  side,  without  stipulating  for  any 
settlement  by  the  husband ;  though  just  before  he  had  declared, 
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that  the  settlement,  offered  by  the  husband,  was  insufficient"  to  Bamdall 
induce  him  to  make  any  settlement.  This  letter  therefore  is  no  moboak. 
agreement. 

Then  the  letter  after  the  marriage,  addressed  in  the  inside  to 
Mrs.  Godfrey,  but  directed  to  her  husband,  does  not  purport  to 
be  a  promise  of  any  kind;  and  it  is  admitted,  that  no  bond 
existed.  But  it  is  evidence,  that  the  testator  conceived  himself 
to  have  come  under  some  previous  engagement,  by  virtue  of 
which  he  was  then  acting:  some  engagement,  which  he  conceived 
equivalent  to  a  bond  ;  and  therefore  he  treats  it  so.  Probably 
a  promise  was  given  by  him  to  make  a  bond.  A  promise,  if 
there  was  one  in  this  letter,  to  give  a  bond,  or  pay  a  sum  of 
money,  would  have  been  nudum  p<ictumy  without  consideration  ; 
and  the  performance  could  not  have  been  enforced.  As  evidence 
of  a  promise  already  made,  the  letter  does  not  ascertain,  to  what 
promise  it  relates;  or,  when  the  promise  was  made;  whether 
before,  or  after,  marriage ;  if  after,  such  a  promise  would  also 
be  nudum  pactum :  and  this  recognition  would  not  give  it  validity. 
Supposing  however,  that  this  letter  refers  to  some  parol  promise 
before  the  marriage,  I  doubt  extremely,  whether  that  would  be 
sufficient  to  entitle  the  Court  to  construe  this  into  an  acknow- 
ledgment of  a  debt ;  for,  the  promise  being  in  itself  a  nullity, 
producing  no  obligation,  a  written  recognition,  after  the  marriage, 
would  give  it  no  validity.  Otherwise  the  construction  of  the 
fourth  section  of  the  ^Statute  would  be  just  the  same  as  the  [  *74  ] 
seventh ;  which  requires  only,  that  a  trust  shall  be  manifested 
by  writing. 

Upon  that  clause  it  is  not  necessary,  that  the  trust  shall  be 
constituted  by  writing.  It  is  sufficient  to  shew  by  written 
evidence  the  existence  of  the  trust.  But  the  fourth  clause 
requires  the  very  agreement  to  be  in  writing,  and  signed  by  the 
party,  to  be  charged  therewith. 

To  raise  that  question,  however,  the  letter  must  be  shewn  to 
have  a  reference  to  some  promise  before  the  marriage ;  which 
is  not  shewn.  I  have  stated,  that  what  did  pass  before  the 
marriage  in  writing,  does  not  constitute  an  agreement.  Possibly 
something  passed  between  them  by  parol,  after  that  agreement, 
with  reference  to  which  the  testator  speaks  so  positively  as  to 
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bavdall  paying  the  2>0002.  and  interest.  Then  the  parol  evidence  of 
Morgan.  Lady  Durrant,  besides,  that  it  is  inadmissible,  proves  nothings 
but  a  parol  acknowledgment  of  an  antecedent  promise  to  give  a 
bond ;  which  is  nothing.  There  are  dicta,  that  a  settlement 
after  marriage,  reciting  a  parol  agreement  before  marriage,  is 
not  fraudulent  against  creditors ;  provided  the  parol  agreement 
had  actually  existence.  But  I  do  not  know,  that  the  point  has 
been  directly  decided.  It  was  discussed  in  Dundas  v.  Dutens :  + 
but  Lord  Thurlow,  though  inclined,  that  it  should  stand  good, 
said,  it  was  a  mere  matter  of  curiosity,  if  the  first  point  was 
against  the  plaintiff;  as  it  was.  A  case  in  Levinzl  is  there 
referred  to :  a  dictum,  not  a  decision,  that  the  settlement  was 
void ;  for  though  a  parol  promise  before  marriage  was  proved, 
[  *75  ]  and  a  settlement  made  after  the  marriage,  *yet  it  was  not  made 
with  such  a  correspondence  to  the  parol  promise,  as  to  appear 
to  have  been  made  in  execution  of  it ;  and  therefore  it  was  held, 
that  the  Court  could  not  connect  them ;  but  the  settlement  must 
stand  upon  its  own  footing  as  a  mere  settlement  after  marriage. 
Such  a  case  might  bear  a  little  by  analogy  upon  the  present ; 
supposing  this  a  recognition  of  a  parol  promise  before  the 
marriage.  But  that  does  not  exist  here.  It  does  not  appear, 
at  what  time  the  parol  promise,  which  is  implied,  was  made. 
Therefore  I  concur  with  the  Master,  that  Mr.  Godfrey  has  not 
made  out  his  claim. 

Tlie  exception  was  overruled, 

t  1  R.  E.  112  (1  Ves.  Jun.  196).      J  Sir  Ralph  Bwy's  case,  2  Lev.  146. 
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PILLING  V.  AEMITAGE.t  isos. 

(12  Veroy,  78—88.)  J^^- 18. 

Lease  not  decreed  upon  expenditure  in  repairs  and  improyements     ^^  ,.   /7_w 
under  an  alleged  agreement,  proved  by  one  witness :  the  Answer  con-    /}»  a  ^.m  xr  t| 
taining  a  positive  denial  of  the  agreement;  whioh  denial  was  also  con- 
firmed by  circumstances.  L  '  ^  J 

No  relief  upon  general  equity  from  expenditure  under  the  observation 
of  the  landlord  by  a  tenant,  but  not  under  any  specific  engagement  or 
arrangement. 

No  relief  under  an  agreement,  stated  by  the  Answer :  the  bill  not  being 
adapted  to  that  agreement ;  but  framed  upon  a  different  ground ;  which 
ailed. 

In  this  cause  the  object  of  the  bill  was  to  obtain  a  lease  from 
the  defendant.  For  that  purpose  the  *case,  represented  by  the  [  *^^  3 
bill,  and  proved  by  one  witness,  was  an  agreement  in  1790,  by 
the  defendant,  that  in  consideration  of  repairs  and  improvements 
of  mills,  situated  upon  the  premises,  the  plaintiffs  should  not 
be  disturbed  during  the  defendant's  life ;  and  expenditure  by  the 
plaintiffs  under  that  agreement,  to  the  amount  of  5,000{.  in 
1794.  The  answer  contained  a  positive  denial  of  that  or  any 
other  agreement  or  promise,  previous  to  the  year  1794;  that 
the  defendant  ever  induced  or  led  the  plaintiffs  to  make,  finish, 
or  complete,  the  said  alterations,  improvements,  or  repairs,  or 
lay  out  money  upon  any  promise  or  assurance  of  a  lease  for  the 
life  of  the  defendant,  or  any  other  term  ;  or  upon  any  promise 
or  assurance,  that  they  should  not  be  disturbed  during  his  life, 
or  to  the  like  effect ;  insisting,  that  the  only  agreement  took 
place  upon  the  4th  of  April,  1794,  in  consequence  of  a  letter, 
dated  the  24th  of  March  preceding,  to  the  defendant  from  one 
of  the  plaintiffs:  the  necessary  alterations  and  improvements 
being  estimated  at  6001.  and  the  defendant  agreeing  to  advance 
SOOZ. ;  to  furnish  wood  at  a  reasonable  price,  calculated  at  about 
100/.,  and  stone  gratis ;  and  to  have  interest  at  5  per  cent. 

The  cause  stood  for  judgment. 

The  Master  of  thb  Bolls  : 

In  this  case  there  is  a  good  deal  of  uncertainty  upon  the 
agreement  itself ;  as  it  is  stated  by  the  plaintiffs.  The  answer 
speaks  of  the  proposed  improvements.    What  they  were,  whether 

t  Bamsden  v.  Dyson  (1866)  L.  E.  1  H.  L.  129,  12  Jur.  N.  S.  506. 
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Pilling  all,  that  was  in  contemplation,  or  only  this  particular  improve- 
Armita(;r.  ment  of  the  mills,  is  left  in  some  degree  of  uncertainty.  The 
only  witness  for  the  plaintiffs,  Sutcliffe,  does  very  distinctly 
prove  all,  that  the  bill  states,  as  the  subject  of  that  agreement. 
I  *so  I  As  far  as  the  testimony  of  one  witness  can  go,  *this  witness 
distinctly  proves  all  the  allegations  of  the  bill  as  to  the  agree- 
ment. But  it  is  objected,  that  this  is  but  the  evidence  of  one 
witness ;  and  the  agreement  is  denied  by  the  answer ;  and 
therefore,  according  to  the  established  rule  of  the  Court,  a 
decree  cannot  be  obtained.  On  the  other  side  it  is  said,  and 
said  with  truth,  that,  where  the  answer  is  not  as  positive  as 
the  testimony  of  the  witness,  the  testimony  of  the  witness  will 
prevail  against  the  answer ;  or,  supposing  the  answer  positive, 
yet  if  the  testimony  of  the  witness  is  confirmed  by  circumstances, 
in  that  case  also  the  testimony  of  the  witness,  so  supported  and 
confirmed,  shall  prevail  against  the  answer ;  and  it  is  said, 
in  this  instance  the  answer  is  by  no  means  so  positive  as  the 
testimony  of  the  witness :  that  it  is  ambiguous ;  the  direct 
denial  is,  that  there  was  any  concluded  agreement  between  the 
parties.  The  plaintiffs  say,  in  the  understanding  of  the  defendant 
there  may  have  been  no  concluded  agreement ;  yet  all  this  may 
have  passed ;  which  the  Court  may  call  a  concluded  agreement ; 
and  he  ought  to  have  denied  the  conversations,  alleged  to  have 
passed,  and  the  promise,  alleged  to  have  been  made.  It  seems 
to  me,  that  though  throughout  the  greatest  part  of  this  answer 
the  defendant  speaks  only  of  recollection  and  belief,  with 
reference  to  the  nature  of  the  conversation,  that  passed  between 
him,  the  plaintiffs,  and  the  witness,  in  the  year  1790,  yet  in 
other  parts  he  distinctly  denies  the  fact  of  having  made  any 
such  promise,  as  is  stated  in  the  bill.  He  denies,  that  '^  at 
that,  or  any  other  time,  previous  to  the  year  1794,  he  made 
any  agreement  or  promise  respecting  the  same  ;  and  then  only 
[  •SI  ]  as  after  mentioned ;  "  denying,  not  only  any  agreement,  *but 
any  promise.  He  positively  denies,  that  he  ever  induced  or 
led  the  plaintiffs  to  make,  finish,  or  complete,  the  said  alterations, 
improvements,  or  repairs;  or  to  lay  out  money  upon  any 
promise  or  assurance  of  a  lease  for  the  life  of  the  defendant, 
or  any  other  term ;  or  upon  any  promise  or  assurance,  that 
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they  should  not  be  disturbed  during  his  life;  or  to  the  like  Filling 
effect.  That  is  perfectly  inconsistent  with  the  testimony,  that  abmitage. 
he  stated,  as  a  condition  to  them,  that,  if  they  would  lay  out 
money  in  improvements,  they  should  not  be  disturbed  in  the 
possession  during  his  life.  The  defendant  in  his  second  answer 
states,  that  he  did  not  believe,  know,  or  understand,  that  the 
improvements,  which  he  saw,  were  making  in  faith  or  con- 
sequence of  any  agreement,  promise  or  assurance ;  he  not 
having  in  fact  ever  made  any  agreement,  promise,  or  assurance, 
to  any  effect,  as  in  the  bill  stated,  but  as  before-mentioned ; 
referring  to  the  agreement  of  1794. 

As  to  collateral  circumstances,  they  appear  altogether  in 
favour  of  the  defendant.  The  first  observation  is,  that  this 
agreement  is  supposed  to  have  been  entered  into  in  October,  1790. 
It  is  supposed  to  relate  to  mills,  then  in  great  want  of  immediate 
repair.  The  witness  so  states  it.  The  bill  alleges,  that  their 
customers  were  continually  deserting  them  on  account  of  their 
inability  to  complete  their  engagements;  that  the  defendant 
(and  the  evidence  goes  to  the  same  point,)  was  excessively 
anxious,  that  even  that  summer  should  not  pass  away,  before  the 
alterations  were  begun ;  and,  that  he  directed  some  wood  to  be 
purchased  for  the  purpose  of  beginning  them.  Yet  it  does  not 
appear,  that  any  step  was  taken  towards  altering  or  improving 
the  mills  until  the  middle  of  the  year  1794 ;  and  all  the  period 
between  1790  and  1794  is  passed  over  both  by  *the  bill  and  the  [  *82  ] 
evidence  :  the  bill  stating,  that  the  plaintiffs,  relying  upon  such 
agreement,  did  in  1794  proceed  to  make  the  alterations  and  im- 
provements. It  is  very  extraordinary,  that  this  delay  should 
appear ;  and,  that  there  should  be  no  attempt  to  account  for  it 
in  allegation  even,  still  less  by  evidence. 

Then,  in  1794,  we  find  a  letter  by  one  of  the  plaintiffs,  to  the 
defendant ;  which,  putting  the  evidence  of  the  witness  out  of  the 
question,  is  demonstration,  that  no  such  agreement  took  place, 
as  is  alleged:  that  letter  making  a  proposition,  that  as  an 
original  proposition,  for  certain  alterations  and  improvements  in 
the  mills ;  and  for  negotiation  relative  to  those  alterations  and 
improvements.  According  to  the  bill  and  the  witness,  every- 
thing had  been  completely  settled  and  adjusted  in  October, 
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iiLLiKa  1790 :  the  defendant  was  completely  informed  of  the  alterations 
AEMiTAGE.  intended;  had  approved  them,  wished  for  expedition;  the 
plaintiffs  had  agreed  to  be  at  the  expense ;  and  he  agreed  to  let 
them  be  undisturbed  during  his  life.  This  letter  is  perfectly  in- 
consistent with  the  evidence ;  according  to  which  nothing 
remained  to  be  discussed ;  everything  was  settled ;  and  they 
proceed  upon  that ;  connecting  together  the  alterations,  begun  in 
1794,  with  the  agreement  of  1790;  not  stating  any  new  dis- 
cussion or  engagement  in  the  interval.  The  conclusion  is,  that, 
if  that  conversation  did  pass,  no  one  acted  upon  it ;  that  it  was 
not  thought  advisable  by  the  plaintifiEs  to  make  the  expenditure, 
that  was  in  their  contemplation.  The  very  circumstance,  that 
the  alterations  were  not  before  begun,  leads  to  that  conclusion : 
but,  when  I  see  this  letter,  a  proposal  entirely  new,  with  the 
representation  of  the  subject ;  quite  open  to  them  to  treat  upon, 
it  is  conclusive  evidence,  that  what  was  done  in  1790  was 
[  *S3  ]  departed  from ;  and,  *that  it  was  thought  necessary  to  come  to 
a  new  arrangement. 

That  letter  is  dated  the  24th  of  March;  and  the  defendant 
states  by  his  answer,  that  upon  the  4th  of  April  an  agreement 
took  place,  totally  different  from  that  of  1790,  suggested :  viz. 
that  he  would  advance  800Z. ;  and  furnish  wood  at  a  reasonable 
price,  and  stone  gratis ;  upon  condition  of  having  interest  at  5 
per  cent,  and  the  value  of  the  wood  he  should  furnish ;  which 
was  about  lOOZ. ;  and  accordingly  a  rise  of  the  rent  took  place 
from  that  time;  which  continued  as  long  as  the  possession  of  the 
plaintiffs.  This  agreement  in  1794  is  entirely  passed  over  by 
the  plaintiffs.  They  ascribe  the  rise  of  the  rent  to  another  cause ; 
that  the  defendant  did  not  claim  any  rent  during  the  time  the 
mills  were  repauring ;  and  they  agreed  to  pay  him  interest  upon 
the  arrear.  But  that  is  not  supported  by  the  evidence.  Then, 
the  agreement  of  1794  being  proved,  there  would  be  an  end  of 
that  of  1790 ;  if  it  was  ever  so  distinctly  and  substantially  made 
out ;  for  there  is  a  total  departure  from  it :  another  arrange- 
ment, upon  quite  a  different  footing.  I  cannot  attach  to  the  new 
agreement,  supposing  it  distinctly  proved,  the  old  promise ;  for 
that  applied  to  quite  a  different  case ;  in  which  the  defendant 
was  to  advance  not  a  shilling ;  and,  if  he  had,  Sutcliffe,  the 
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witness,  admitted,  that  the  proper  charge  by  the  defendant  woald  piuino 
be  10  per  cent,  not  5  per  cent.  Improvements  being  then  abmitaoe. 
proposed,  which  the  party  states  may  cost  500Z.,  of  which  4001. 
was  to  be  advanced  by  the  defendant  at  only  legal  interest, 
would  it  be  equitable  to  draw  the  promise  from  the  proposition, 
to  which  it  applied ;  and  to  say,  it  must  necessarily  accompany 
every  agreement,  that  might  take  place  at  any  time  between 
these  parties :  whatever  may  be  the  principles,  upon  which  that 
agreement  proceeds?  *There  cannot  be  any  justice  in  that.  ['S^l 
The  promise  fails ;  unless  it  was  renewed,  and  attached  to  this 
new  agreement.  Of  that  there  is  no  evidence  whatsoever. 
From  the  nature  of  the  case  of  the  plaintiffs  they  could  not  be 
expected  to  produce  any  evidence  of  it ;  passing  by.  and  virtually 
denying  the  existence  of  this  new  agreement ;  which  is  however 
incontestably  proved  to  have  taken  place  in  1794.  If  the 
improvements  cannot  be  connected  with  the  agreement  of  1790, 
there  is  an  end  of  the  plaintiffs'  case  ;  as  far  as  they  seek  to  be 
quieted  in  the  possession  during  the  defendant's  life  ;  for,  if  the 
promise  either  is  not  proved,  or  is  expressly  waived  by  the  acts 
of  the  parties,  they  have  no  specific  equity. 

Can  they  then  claim  upon  the  general  equity  ;  having  laid  out 
a  great  deal  of  money  in  improving  the  mills,  with  the  know- 
ledge of  the  defendant,  standing  by  seeing  them  go  on,  not 
objecting,  or  in  any  degree  interfering  to  prevent  them  ?  What- 
ever equity  might  arise  upon  that  footing  would  be  of  a  different 
sort  from  that  which  they  could  claim  upon  a  specific  engage- 
ment for  a  lease  of  a  different  duration.  As  to  that,  if  you 
disconnect  the  improvements  from  any  specific  engagement, 
upon  the  faith  of  which  they  were  made,  it  is  very  difficult  to 
give  the  plaintiff  the  benefit  of  those  improvements  :  to  whatever 
degree  they  may  have  ameliorated  the  estate.  I  would  go  every 
possible  length  to  aid  parties  in  obtaining  reimbursement  of 
expenditure  upon  another's  property ;  of  the  benefit  of  which  he 
has  deprived  them  by  the  exercise  of  his  legal  right ;  determining 
their  lease  from  year  to  year.  Whatever  his  own  breast  may 
suggest  to  him,  the  question  here  is,  what  legal  and  equitable 
redress  can  be  obtained. 

There  are  different  positions  in  the  books  with  regard  to  the       [  85  j 
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I'lLLUfo  sort  of  equity,  arising  from  laying  out  money  upon  another's 
abmitagk,  estate  through  inadvertence  or  mistake :  that  person  seeing 
that ;  and  not  interfering  to  put  the  party  upon  his  guard.  The 
case,  with  reference  to  which  that  proposition  is  ordinarily 
stated,  is  that  of  building  upon  another  man's  ground.  That  is 
a  case,  which  supposes  a  total  absence  of  title  on  one  side ; 
implying  therefore,  that  the  act  must  be  done  of  necessity  under 
the  influence  of  mistake ;  and  undoubtedly  it  may  be  expected, 
that  the  party  should  advertise  the  other,  that  he  is  acting  under 
a  mistake.  But  I  do  not  know  any  case,  in  which  a  lessee 
either  of  a  term,  or  from  year  to  year,  making  any  improvement 
upon  the  estate  in  his  possession,  though  with  the  complete 
knowledge  of  the  landlord,  has  been  held  entitled  as  against  that 
landlord  to  have  his  lease  prolonged,  until  he  shall  obtain 
reimbursement  for  the  improvements  he  has  made  ;  for  he  has  a 
title,  of  which  he  knows  the  duration.  He  is  not  under  a  mis- 
take with  regard  to  the  nature  of  his  title.  He  may  perhaps  be 
guilty  of  great  imprudence;  if  the  expectation,  that  his  lease 
will  be  renewed,  or  his  possession  from  year  to  year  will 
continue,  prove  unfounded.  But,  because  that  expectation  is 
disappointed,  can  I  say,  he  has  acquired  a  right  to  a  prolonga- 
tion of  his  lease,  or  to  a  lease  for  a  certain  period  ?  What  is  the 
information  the  landlord  ought  to  be  expected  to  give  in  such  a 
case  ?  As  there  is  material  information  to  be  given  by  him  in  a 
case  of  decided  mistake,  so  it  might  be  very  material  informa- 
tion, if  there  is  a  certain  lease,  but  bad  in  law ;  though  I  will 
not  pronounce  a  decided  opinion  upon  that.  But  what  informa- 
tion can  he  give  to  a  tenant  from  year  to  year  other  than  he 
possesses:  viz.  that  he  is  tenant  from  year  to  year,  making 
[  *8(;  ]  improvements,  *and  laying  out  money  upon  an  estate,  in  which 
he  has  no  permanent  interest. 

I  am  now  supposing,  there  was  no  promise  by  the  defendant 
to  quiet  the  plaintiffs  in  the  possession  for  his  life ;  for  upon 
such  promise,  if  established,  they  must  succeed  :  but,  treating  it 
merely  as  the  case  of  improvements,  made  in  his  view,  that 
information  would  not  have  conveyed  to  them  anything  they  did 
not  possess.  Then,  suppose,  he  said,  it  was  the  habit  of  his 
family  to  permit  tenants  to  remain  from  generation  to  genera- 
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tion ;  but  he  is  not  sure,  that  he  shall  let  every  tenant  remain  Pillinq 
for  an  indefinite  period  of  time.  That  is  implied  from  the  abmitaqe. 
nature  of  the  thing  ;  that  the  landlord  is  not  bound  to  act  upon 
that  habit.  Then  could  they  have  said,  they  \^ere  making 
improvements  upon  the  supposition,  that  they  were  upon  a 
footing  with  the  other  tenants  ?  He  swears  distinctly,  he  had  no 
such  intention  at  any  time,  during  which  the  improvements  were 
going  on,  to  deprive  them  of  their  possession ;  and  it  was  a 
circumstance,  that  occurred,  after  the  improvements  were  made, 
and  totally  independent  of  them,  that  induced  him  to  deprive 
them  of  the  possession.  Then  what  conduct  is  a  person  in  that 
situation  to  hold;  in  order  to  prevent  that  equity  attaching?  I 
do  not  know,  what  distinct  obligation  there  is  upon  the  landlord. 
Can  it  be  said,  he  must  have  supposed,  they  were  acting  upon 
what  passed  in  1790 ;  and  therefore  he  ought  to  have  warned 
them  ?  That  is  inconsistent  with  the  whole  tenor  of  his  defence ; 
for  he  denies  any  promise  in  1790,  upon  which  they  ought  to 
have  acted  ;  and  states,  that  he  had  totally  forgotten  it.  Also, 
taking  the  agreement  of  1794  to  have  existence,  there  was  a  case, 
to  which  he  could  refer  the  improvements ;  for  in  the  nature  of 
that  arrangement  is  implied,  that  some  improvements  *should  [  *8: 
take  place.  At  what  period  am  I  to  say,  he  must  have  seen, 
that  they  were  exceeding  the  limits  of  any  expense,  they  could 
reasonably  be  supposed  incurring,  in  consequence  of  the  arrange- 
ment of  1794  ?  Of  course  he  was  to  see  some  improvements ; 
and  there  was  no  neglect  in  not  guarding  against  making  those. 
But  suppose,  there  was  a  period :  it  would  then  come  back  to  the 
case  of  tenant  from  year  to  year,  making  improvements  at  his 
own  discretion,  upon  the  hope,  arising  from  the  habit  of  his 
landlord,  that  it  would  be  worth  his  while  to  take  the  chance ; 
having  no  apprehension  of  being  disturbed  ;  and,  I  believe,  that 
is  the  real  truth  of  this  case.  These  parties,  independent  of  any 
promise,  rested  so  much  upon  the  faith,  that  they  should  not  be 
disturbed  in  the  enjoyment,  as  their  ancestors  had  not  been  for 
many  years,  that  they  thought  themselves  as  safe,  as  if  they  had 
a  lease.  But  can  I  convert  that  hope  into  an  actual  engagement 
by  the  landlord,  binding  him  down  to  permit  them  to  continue 
in  possession,  not  for  a  definite  period,  according  to  the  agree- 
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PiLLiKo  ment  of  1790,  bat  until  they  shall  be  reimboreed  ?  See,  how  far 
armitaoe.  that  would  extend.  The  case  hardly  occurs  of  a  good  tenant, 
especially  where  tenants  are  seldom  turned  out,  who  does  not 
make  some  improvement.  Can  a  court  of  equity  say,  such  a 
tenant  is  never  to  be  removed,  until  it  has  been  settled  in  equity, 
how  much  he  has  laid  out  under  the  expectation,  that  he  should 
not  be  turned  out,  and  the  landlord  would  not  exercise  his  legal 
right  until  reimbursement?  This  is  a  hard  case  upon  the 
plaintiffs,  if  they  lose  all  this  money ;  but,  to  give  redress  in  a 
particular  case,  likely  to  occur  rarely,  am  I  to  lay  down  a 
principle,  that  would  shake  the  security  of  property  in  almost  all 
its  ramifications,  and  the  dealings  of  men  with  each  other  ?  For 
that  purpose  I  must  say,  that  the  true  measure  of  justice  is,  that 
1  *88  ]  a  landlord  shall  never  turn  *out  a  tenant,  if  improvements  have 
been  made  with  the  knowledge  of  the  landlord,  until  the  tenant 
shall  be  completely  reimbursed. 

The  only  possible  ground  is  upon  the  footing  of  the  agreement 
of  1794 :  but  that  is  inconsistent  with  the  shape  of  the  bill.  If  a 
landlord  enters  into  an  arrangement  with  a  tenant  relative  to 
improvements,  and  so  completely  sanctions  them,  as  himself  to 
agree  to  advance  part  of  the  money,  implying,  that  another  part 
is  to  be  in  advance  by  the  tenant,  I  doubt,  whether  that  does  not 
fasten  an  equity  upon  the  landlord,  precluding  him,  when  these 
improvements  are  made  under  his  authority,  from  saying,  there 
is  an  end  of  the  lease.  Such  an  arrangement,  though  without  a 
specific  agreement,  would  imply  one ;  as  it  would  be  so  contrary 
to  good  faith  to  encourage  a  tenant  in  so  positive  and  direct  a 
manner  to  proceed  in  particular  improvements,  and  then  deny 
him  all  benefit,  that  I  think,  equity  would  interfere ;  and  hold  it 
an  implied  term,  that  the  tenant  should  have  the  fair  benefit 
from  the  improvements,  thus  made  by  the  concurrence  of  his 
landlord.  But  the  bill  is  not  at  all  framed  for  redress  upon  that 
ground.  On  the  contrary  they  entirely  pass  by  this  agreement ; 
and  will  not  admit,  that  their  improvements  had  the  slightest 
connection  with  it ;  but  refer  them  to  that  of  1790. 

Therefore,  upon  the  whole  view  of  this  case,  I  must  dismiss 
the  bill ;  but  certainly  not  with  costs. 
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CUETIS  V.  PEICKt  J*^- 

JVov,  18. 
( 1 2  Vesey,  89— 106.)  Dee,  1 9. 

A  remainder  in  fee  by  settlement  to  trustees,  limited  to  the  life  of    ji^^Hg  Covrt 
the  tenant  for  life,  though  not  so  expressed:  the  object  of  the  trust  Q^^yj.  ^  jj^ 
terminating  with  that  life ;  and  a  remainder  following  to  the  same         r  qo  i 
trustees,  upon  the  death  of  the  tenant  for  life,  for  a  term  of  years.  '-  '     -' 

A  subsequent  remainder  therefore  to  the  heirs  of  the  body  of  the 
tenant  for  life  held  a  legal  estate ;  imiting  with  the  legal  estate  for  life ; 
and  Testing  an  estate  tail,  according  to  the  rule  in  8heiley*B  case ;  not  an 
equitable  estate,  capable  of  taking  effect  only  as  a  contingent  remainder. 

The  rule  in  Shellty^s  case  takes  effect,  where  an  estate  of  freehold, 
though  during  widowhood  only,  is  given,  with  a  subsequent  limitation 
by  the  same  instrument  to  the  heirs. 

A  purchaser  under  a  decree  not  affected  by  irregularities  and  defects 
in  the  decree,  by  which  the  application  of  the  money  may  not  have  been 
properly  secured. 

The  object  of  the  bill  in  this  cause  was  to  obtain  the  specific  per- 
formance of  an  agreement  by  the  defendant  to  purchase  an  estate 
from  the  plaintiff;  which  was  resisted  upon  objections  to  the  title. 

By  voluntary  postnuptial  indentures  of  lease  and  release, 
dated  the  8d  and  4th  of  September,  1725,  in  consideration  of  a 
marriage  had  between  Martin  and  Eleanor  Barry,  and  for 
making  a  provision  for  their  children,  and  for  settling  a  jointure 
upon  the  said  Eleanor,  in  case  she  should  survive  said  Martin, 
in  lieu  of  dower,  the  manor  and  lands  of  Tregett,  and  the 
advowson  to  Llanrothall,  the  premises  contracted  for  by  the 
defendants,  were  conveyed  to  Richard  Powell  and  John  James, 
their  heirs  and  assigns,  to  the  use  and  behoof  of  Martin  Barry, 
without  impeachment  of  waste,  for  and  during  the  term  of  his 
natural  life;  and  from  and  after  his  decease  to  the  use  and 
behoof  of  Eleanor  his  wife,  for  and  during  *the  term  of  her  [♦90] 
natural  life,  if  she  continued  sole  and  unmarried ;  and,  if  she 
should  happen  to  marry,  then  to  the  use  and  behoof  of  Powell 
and  James,  and  their  heirs,  upon  trust,  that  they,  or  some, 
or  one  of  them,  should  with,  by,  or  out  of  the  rents,  issues,  and 
profits,  of  the  said  premises,  pay  unto  the  said  Eleanor  the  sum 

t  It  has  been  said  that  this  case  is  per  autre  vie.    See  Cooper  v.  Kynoch 

a  solitary  instance  of  a  limitation  in  (1872)  L.  B.  7  Ch.  at  p.  403,  41  L.  J. 

fee  by  deed  to  trustees  being  cut  Ch.   296,   26   L.  T.  N.   S.   566.— 

down  by  implication  to  an  estate  O.  A.  S. 
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CuBTis  of  501.  yearly,  for  and  daring  her  life,  by  half-yearly  payments, 
Price.  to  commence  from  the  time  of  the  marriage,  and  with  all  the  rest 
of  the  8aid  rents,  issues,  and  profits,  to  maintain  and  provide 
for,  as  well  the  eldest  as  all  other  the  children  of  Martin  Barry 
and  Eleanor,  his  wife,  and  for  educating  his  eldest  son,  and 
preferment  of  the  younger  children,  as  they  should  see  most 
convenient;  and  from  and  after  the  said  Martin  Barry,  and 
Eleanor,  his  wife,  their  several  and  respective  deceases,  to  the 
use  and  behoof  of  Powell  and  James,  their  executors,  &c.  for  the 
term  of  100  years,  subject  to  the  proviso  after-mentioned ;  and 
after  the  end,  expiration,  or  determination,  of  the  said  term  to 
the  use  and  behoof  of  the  heirs  of  the  body  of  the  said  Eleanor 
by  said  Martin,  lawfully  begotten  or  to  be  begotten ;  and  for 
want  of  such  issue,  to  the  right  heirs  of  Martin  Barry  for  ever. 

It  was  farther  agreed,  that  in  case  the  second  or  any  other  of 
the  younger  children  of  Martin  Barry,  should  be  bred  a  clergy- 
man, the  said  advowson  should  be  to  the  use  of  such  child ;  and 
he  should  hold  and  enjoy  some  land,  described  as  under  the 
parsonage-house  ;  and  should  have  the  next  presentation  to  said 
parsonage ;  and  upon  his  being  instituted  and  inducted  therein, 
or  any  person  in  trust  for  him,  should  hold  the  said  land  as  long 
as  the  said  parsonage. 
The  trust  of  the  term  of  100  years  was  declared  to  be,  that 
[  •Di  J  the  trustees  should  by  and  out  of  the  yearly  *rents  and  profits, 
or  by  leasing,  demising,  or  mortgaging,  raise  the  sum  of  500Z. 
to  and  for  all  and  every  younger  child  or  children  of  Martin 
Barry  by  Eleanor,  begotten  or  to  be  begotten,  to  be  paid,  sub- 
ject to  the  appointment  of  Martin  Barry,  at  their  respective  ages 
of  21,  with  interest  and  survivorship ;  and  it  was  declared,  that 
then  the  aforesaid  term  of  100  years  should  cease. 

The  testator  died  soon  after  the  execution  of  the  settlement ; 
leaving  Eleanor,  his  wife,  and  William  Barry,  his  eldest  son,  and 
several  younger  children,  surviving.  By  a  decree,  pronounced 
on  the  8th  of  July,  1740,  upon  the  bill  of  a  bond-creditor  of  Martin 
Barry,  on  behalf  of  himself  and  other  creditors,  against  Eleanor 
Walter,  who  was  the  widow  of  the  testator,  and  her  second  husband, 
and  William  Barry,  and  the  younger  children  of  Martin  Barry,  and 
Thomas  Shurmer,  under  whom  the  plaintiff  claimed,  and  other 


VOL.  vni.]  1805.    CH.     12  VESEY,  91—92,  305 

persons,  it  was  declared,  that  the  settlement,  being  voluntary,  Cubtts 
ought  to  be  considered  as  void  against  the  plaintiff,  and  the  price. 
other  specialty  creditors  ;  and  that  articles  of  agreement  for  the 
sale  of  the  estates,  comprised  in  the  settlement,  except  the  next 
presentation  to  the  church  of  Llanrothall,  should  be  carried  into 
execution.  An  account  was  directed  of  the  mortgages;  and 
payment  out  of  the  purchase-money ;  and  the  reconveyance  to 
Shurmer  ;  and  that  out  of  the  remainder  of  the  purchase-money 
the  plaintiff  and  the  other  specialty  creditors  of  Martin  Barry 
should  be  paid ;  and  by  the  consent  of  William  Barry  it  was 
directed,  that  the  sum  to  be  raised  under  the  settlement  for  the 
younger  children,  after  the  death  of  Eleanor  Barry,  should  be 
retained  by  the  purchaser,  to  be  paid  to  them  at  the  age  of  21 ; 
and  that  the  residue  of  the  purchase-money  should  be  paid  to 
William  Barry ;  with  the  usual  direction,  that  *two  of  the  [  *02  ] 
children,  who  were  infants,  should  join  in  the  conveyance ; 
unless  after  coming  of  age  they  should  shew  cause  against  the 
decree. 

By  indentures  of  lease  and  release,  dated  the  dlst  of  October, 
and  1st  of  November,  1740,  for  the  considerations  therein 
mentioned,  and  in  obedience  to  the  said  decree,  Christopher 
Walter  and  Eleanor  his  wife,  the  widow  of  the  testator,  Wilham 
Barry,  his  eldest  son,  and  Alice,  his  wife,  and  Martin,  Walter, 
and  John,  Barry,  three  of  the  younger  children,  granted,  released, 
and  confirmed,  to  Shurmer  the  settled  premises,  to  hold  to  the 
use  of  him,  his  heirs  and  assigns ;  and  in  Hilary  Term,  1741,  a 
fine  was  levied,  in  which  all  the  above  parties  joined.  After- 
wards William  Barry  died  during  the  life  of  Eleanor  Walter,  his 
mother. 

The  principal  objection,  taken  by  the  defendant  to  the  title, 
was,  that  it  was  necessary  to  furnish  the  defendant  with  evidence, 
that  there  was  a  total  failure  of  issue  of  William  Barry ;  as  there 
was  strong  ground  to  contend,  that  the  limitation  in  the  settlement 
to  the  heirs  of  the  body  of  Eleanor  Barry  operated  as  a  con- 
tingent remainder  in  favour  of  the  persons  answering  that 
description  at  the  time  of  her  decease ;  and,  as  William  Barry 
died  in  her  life,  and  never  answered  that  description,  there  was 
reason  to  suppose,  the  estate  might  be  still  subject  to  the  title  of 
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Curtis      a  descendant  of  William  Barry;  farther,!    [that  the  decree  of 
Pbice.       the  Court  of  Chancery  under  which  the  sale  had  been  carried 

out  was  defective  and  irregular.] 
C  ^^  ]  In  answer  to  the  first  objection  it  was  urged  on  the  part  of  the 

plaintiff,  that  Eleanor  Barry  under  the  limitations  of  the  settle- 
ment of  1725,  on  the  death  of  her  husband  Martin  Barry  took  an 
estate  tail :  that  it  was  not  affected  by  her  subsequent  marriaf^e 
with  Walter ;  and  therefore  the  fine  levied  by  Mr.  and  Mrs. 
Walter  on  Shurmer's  purchase  barred  such  estate  tail ;  and 
enabled  them,  even  without  the  concurrence  of  any  of  her  sons 
to  make  a  good  title ;  and  the  evidence  required  was  therefore 
unnecessary.     *     *    ♦ 

Mr.    Piggottf    Mr.     Romilly,    and    Mr.   Leach,     for    the 
plaintiff.     ♦    *    * 

C  05  ]  Mr.  Richards  and  Mr.  Bell,  for  the  defendant.    ♦    *     * 

[  96  ]  Mr.  Piggott,  in  reply.     *     *     * 

Dec,  19.      The  Master  op  the  Rolls  : 

[  97  ]  *    *     The  first  consideration  is,  whether  Mrs.  Barry,  after- 

wards Walter,  had  an  estate  tail ;  depending  upon  the  question, 
whether  upon  the  construction  of  the  settlement  of  1725  the 

[  *08  ]  remainder,  limited  to  the  heirs  of  her  body,  be  legal  *or  equit- 
able :  if  legal,  it  is  said,  it  will  unite  with  the  freehold  interest, 
given  to  her  before ;  and  will  vest  in  her  an  estate  tail ;  if  equit- 
able, it  cannot  so  unite  with  the  preceding  legal  freehold ;  and 
the  consequence  is,  that  it  must  be  a  contingent  remainder  to 
such  person  as  should  answer  the  description  of  heir  of  the  body 
of  Eleanor  Barry,  at  the  time  of  her  death.  The  use  to  Martin 
Barry  was  executed  in  him  ;  not  a  trust :  so  was  the  use  to  his 
wife  during  her  widowhood  a  use  executed.  Then  upon  the 
event  of  her  marriage  follows  the  limitation,  upon  which  the 

t  Note. — It  is  unnecessary  to  pre-  are  now  protected  against  defects  or 

eerve  that  portion  of   the  original  irregularities  of  this  kind  under  the 

report  which  deals  with  the  objec-  Conveyancing   Act,   1881,  s.   70. — 

tion  to  the  decree,  since  purchasers  0.  A.  S. 
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question  arises;  giving  the  trustees  the  absolute  fee;  and  the       Curtis 
use  is  executed  in  them.  Paicr. 

It  is  contended  for  the  plaintiff,  that,  though  this  limitation 
does  in  words  give  the  absolute  fee  to  the  trustees,  yet  in  sound 
construction,  both  with  reference  to  the  purposes,  for  which  it  is 
limited  to  them,  and  to  other  parts  of  the  settlement,  it  must  be 
construed  as  if  the  words  "  during  her  life  "  were  added  to  the 
limitation  to  the  trustees.  It  is  said,  the  purposes,  for  which 
the  limitation  is  raised,  are  purposes  that  terminate  with  her 
life:  the  first  trust  being  to  pay  her  50Z.  a-year  during  her  life: 
the  other  trust  to  employ  the  residue  of  the  rents  and  profits  in 
the  maintenance  of  the  children.  I  keep  out  of  view  for  the 
present  the  clause  as  to  the  advowson ;  and,  passing  that  by, 
shall  consider  afterwards,  whether  that  will  make  a  difference  in 
the  construction.  It  is  said,  the  settler  must  have  intended  to 
limit  the  estate  of  the  trustees  to  the  life  of  the  wife ;  for  at  the 
moment  of  her  death  the  term  is  given  to  those  very  trustees : 
which,  upon  the  supposition,  that  they  had  the  fee  already  by 
the  use  executed,  could  not  arise :  it  is  therefore  necessary  to 
adopt  a  construction,  that  will  give  effect  to  the  whole  settle- 
ment ;  and,  if  the  proposed  *construction  be  adopted,  then  the  [  *oo  ] 
remainder  to  the  heirs  of  the  body  of  Eleanor  Barry  will  be,  not 
contingent,  but  vested  ;  and  will  unite  with  the  estate  for  life. 

I  am  taking  that  for  granted,  that  it  will  unite  ;  though  it  was 
in  some  degree  argued,  but  not  pressed,  that,  as  her  estate  is  to 
terminate  in  case  of  her  second  marriage,  the  two  estates  could 
not  unite,  so  as  to  vest  a  complete  estate  tail.  That  point  is 
quite  at  rest ;  for  all  that  is  required  by  the  rule  in  Shelley's 
case,  is,  that  the  ancestor  shall  take  an  estate  of  freehold,  and 
afterwards  in  the  same  conveyance  an  estate  shall  be  given  to  his 
heirs.  The  estate  during  widowhood  is  an  estate  of  freehold ; 
and  the  possibility,  that  it  may  terminate  in  the  life  of  the 
widow,  and  before  there  can  be  an  heir,  is  no  objection. 

Against  this  construction  it  is  alleged,  that  it  is  necessary, 
that  the  fee  should  remain  in  the  trustees  beyond  the  life  of  Mrs. 
Barry,  on  account  of  the  clause,  which  immediately  succeeds  the 
declaration  of  the  trust,  upon  which  the  trustees  were  to  hold  the 
estate,  before  limited  to  them.    It  is  clear,  that,  if  the  estate  of 

X  2 
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Curtis      the  trustees  can  upon  other  grounds  be  confined,  as  the  plaintiff 
Pbice.       contends,  it  is  not  necessary,  that  it  should  remain  unlimited  by 
any  thing  contained  in  that  clause ;  for  it  is  no  declaration  of 
any  trust,  which  the  trustees  have  to  perform.    It  is,  not  a 
declaration,  that  they  shall  present  to  the  living  ;  or  do  any  act ; 
but  a  declaration  of  the  intention  of  all  the  parties,  that,  if  there 
shall  be  a  second,  or  any  other  younger,  son,  capable  of  taking 
the  next  presentation,  he  shall  have  it ;  as  he  might ;  let  the 
presentation  be  vested  in  whom  it  may.    The  only  question  then 
is,  whether  the  Court  is  authorized  upon  the  other  ground  to 
[  ♦100  ]      read  this  *settlement,  as  if  the  words  "  during  the  life  of  Eleanor 
Barry  "  were  inserted.     The  case  of  Doe  v.  Hicks,\  is  very  much 
in  point ;  where,  though  the  limitation  to  the  trustees  was  not 
expressed  to  be  confined,  yet  it  was  construed  to  operate  only  for 
the  lives  of  the  several  tenants  for  life ;  upon  two  grounds  :  first, 
that  the  object,  for  which  the  estate  was  given  to  the  trustees, 
did  not  require  it  to  endure  any  longer :  the  object  being  ta 
preserve  contingent  remainders  :  2ndly,  that  the  intention  must 
have  been  to  limit,  at  least  the  party  must  have  understood  him- 
self to  be  limiting,  only  during  the  lives  of  the  several  tenants 
for  life  ;  as  he  repeated  the  limitation  each  time  that  he  limited 
estates  for  life. 

That,  I  admit,  was  the  case  of  a  will.  A  case  however,  a 
short  time  before,'  upon  a  deed  is  there  cited ;  which  gave  Lord 
Kenyon  occasion  to  state  the  ground,  upon  which  the  former  case 
was  decided,  more  particularly  than  upon  the  argument  of  that 
case.  The  other  case  is  Venahles  v.  Momsil  in  which  the 
Court  held,  that  they  could  not  read  the  deed,  as  if  the  words 
"  during  the  life  of  Hannah  Morris  "  were  inserted.  But  Lord 
Kenyon  stated  the  ground  of  the  difference  to  be,  not,  that  the 
one  case  was  upon  a  will,  the  other  upon  a  deed ;  but  that  in  the 
one  case  the  construction  was  necessary;  to  give  effect  to  the 
apparent  intention :  in  the  other  it  was  not  necessary ;  and  in 
my  opinion  not  only  was  not  necessary,  but  was  not  consistent 
with  that,  which  the  settlement  meant  to  provide  for :  that  is, 
not  with  all  the  cases  it  meant  to  provide  for.  An  estate  for  life 
was  limited  to  the  husband,   with  remainder    to  trustees   to 

t  7  T.  E.  433.  t  7  T.  R.  342,  438. 
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preserve  contingent  remainders :  remainder  to  the  wife  for  life ;       Cdrtib 
and  a  limitation  *to  the  trustees,  and  their  heirs,  generally,  not       pbice. 
during  the  life  of  the  wife,  to  preserve  contingent  remainders  :      [  •loi  ] 
but  a  power  of  appointment  was  given  to  the  wife.    In  the 
execution  of  that  power  she   might    have  occasion  to  make 
contingent  limitations ;   and    therefore    the    estate    was    very 
properly  left  absolute  in  the  trustees,  to  support  those  possible 
contingent  limitations. 

In  this  case  there  is,  first,  what  existed  in  Doe  v.  Hicks  :\  a 
purpose  to  be  answered,  for  which  an  estate  in  the  trustees 
during  the  wife's  life  would  be  sufficient ;  laying  the  advowson 
out  of  the  case :  next,  a  limitation  for  a  term  of  years ;  which 
could  not  arise  consistently  with  the  estate  in  fee  to  the  same 
trustees.  Therefore  not  only  is  this  case  similar  to  that  of  Doe 
V.  Hicka  in  the  particular,  upon  which  the  Court  proceeded,  but 
this  is  stronger ;  as  the  intention,  not  only  would  not  be  an- 
swered,  but  would  be  contradicted,  unless  the  plaintiffs  con- 
struction is  put  upon  the  general  words  of  the  limitation  to  the 
trustees.  As  this  however  would  have  been  a  very  fit  question 
to  be  submitted  to  a  court  of  law,  viz.  what  interest  the  trustees 
took  during  the  life  of  the  wife,  I  should  feel  considerable 
reluctance  in  deciding  it  by  my  opinion  ;  if  the  judgment  I  have 
formed  upon  the  other  branch  of  the  case  did  not  render  it  of 
very  little  consequence,  whether  that  opinion  is  well  founded,  or 
not. 

[The  objection  to  the  title  in  respect  of  the  alleged  irregularity 
of  the  decree  was  also  overruled,  and  the  agreement  was  ordered 
to  be  specifically  performed.] 
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GASKARTH  v.  LORD  LOWTHER. 

(12  Vesey,  107—114.) 

Decree  upon  the  answer,  admitting  a  contract,  and  a  letter,  offering 
to  sell  at  a  valuation,  for  a  conveyance  on  payment  of  the  purchase- 
money  into  the  bank  by  the  plaintiff  on  a  certain  day :  in  default  of 
payment  the  bill  to  be  dismissed  with  costs. 

No  binding  contract  until  payment. 

The  late  Lord  Lonsdale  in  August,  1790,  purchased  by  auction 
the  manor  of  Penrith  and  other  estates  in  Cumberland,  belonging 
to  the  plaintiff.  Some  correspondence  took  place  between  the 
solicitors,  with  reference  to  the  abstract :  but,  though  the  pur- 
chase was  to  be  completed  by  the  2nd  of  February,  1791,  no 
effectual  step  was  taken  for  carrying  the  contract  into  execution 
previous  to  the  year  1796.  On  the  Ist  of  January  in  that  year  a 
letter  was  written  to  Lord  Lonsdale  by  the  plaintiff;  which, 
reminding  Lord  Lonsdale,  that,  when  the  plaintiff  sold  his  estate 
at  Penrith,  some  years  ago,  his  Lordship  was  one  of  the  pur- 
chasers, proceeded  thus : 

**  I  am  under  the  necessity  of  settling  all  my  affairs ;  and 
therefore  most  earnestly  desire  you  to  say,  when  I  must  wait 
upon  you  to  complete  your  purchase  ;  and  I  hope,  an  early  day 
will  not  be  inconvenient.  I  have  since  your  agreeing  to  purchase 
bought  a  small  estate  of  the  late  Mr.  Baincock's  in  front  of  my 
house,  which  was  always  thought  a  very  desirable  thing.  I  offer 
that  at  a  fair  valuation.  I  suppose  you'll  think  with  me  that  they 
should  not  be  again  separated.  If  it  is  not  your  wish  to  complete 
the  purchase  of  what  you  bid  for,  please  to  inform  me;  and 
order  any  writings  or  articles  of  sale  to  be  returned."  The  letter 
concluded  with  expressing  his  anxiety  '*  to  finish  this  purchase," 
and  the  difficulties  ''  this  purchase  uncompleted  "  might  cause 
to  his  heir  and  Lord  Lonsdale ;  and  pressing  for  an  answer. 

Upon  the  80th  of  April,  1796,  Lord  Lonsdale  filed  a  bill  against 
Gaskarth  ;  stating  the  sale  by  auction ;  attributing  the  delay  in 
completing  the  purchase  to  defects  in  the  title :  alleging,  that  on 
the  8rd  of  January,  1796,  an  agreement  in  writing  was  signed  by 
Gaskarth  for  the  purchase  by  Lord  Lonsdale  of  the  other  premises 
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in  Penrith,  mentioned  in  the  letter,  at  a  fair  valuation :  and 
praying  a  specific  performance  of  both  contracts. 

The  defendant  Gaskarth  by  his  answer  to  that  bill  stated,  that 
the  defendant  not  receiving  any  answer  to  his  repeated  desire, 
that  the  plaintiff  would  complete  his  purchase,  served  notices ; 
declaring  the  deposits  forfeited,  and  the  contracts  void ;  and  after 
some  farther  negociation  about  the  title  gave  another  notice, 
offering  a  conveyance  on  or  before  the  8rd  of  June,  1791,  of  the 
manor  and  estate  at  Penrith  :  requiring  payment  of  the  money, 
with  4^  per  cent,  interest  from  the  2nd  of  February  ;  and  declar- 
ing, that  the  defendant  would  not  consider  himself  bound  to 
execute  such  conveyance  at  any  future  time  after  the  3rd  of 
June ;  that  he  had  not  entered  into  any  agreement  with  Lord 
Lonsdale  except  as  to  the  estates  sold  by  auction  ;  but  admitted 
the  letter  above  stated ;  and  that  Lord  Lonsdale  in  consequence 
of  such  letter  expressed  his  inclination  to  purchase  the  premises 
mentioned  in  it.  Gaskarth  also  by  his  answer  offered,  not  only 
to  complete  the  purchase  at  the  auction,  (suggesting  however  his 
right  to  consider  it  as  abandoned),  but  also  to  sell  the  other 
estates,  mentioned  in  the  letter. 

Li  March,  1800,  a  decree  was  made  in  that  cause ;  directing, 
that  Lord  Lonsdale  should  pay  5,4202.  148.  the  remainder  of  his 
purchase  for  the  estates  sold  by  auction,  into  the  bank,  with 
interest  at  the  rate  of  5i.  per  cent,  from  the  2nd  of  February, 
1791,  to  the  first  day  of  *next  Term  ;  and  that  Gaskarth  should 
convey ;  and  it  was  ordered,  that  on  payment  into  the  bank  of 
the  said  5,420Z.  14«.  Lord  Lonsdale  should  be  let  into  possession 
of  said  estates ;  and  the  Master  was  directed  to  set  a  value  on  the 
estates  of  Gaskarth,  in  the  decree  described  as  the  estates  pur- 
chased of  Mr.  Raincock  ;  and  all  necessary  parties  were  to  execute 
conveyances  upon  Lord  Lonsdale's  paying  to  Gaskarth  what  the 
Master  should  find  to  be  the  value  of  the  said  estates ;  and  that 
upon  such  payment  Lord  Lonsdale  should  be  let  into  possession 
from  the  quarter-day  preceding :  but  in  default  of  Lord  Lonsdale's 
paying  the  said  5,4202.  14«.  by  the  first  day  of  the  next  Term, 
then  his  bill  should  stand  dismissed  with  costs.  In  pursuance  of 
that  decree  Lord  Lonsdale  paid  into  the  bank  5,420Z.  14^. ;  and 
the  estate  purchased  of  Baincock  was  valued  at   1,7002. :  but 
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before  the  report  Lord  Lonsdale  died  :  having  by  his  will,  dated 
the  13th  of  January,  1798,  executed  to  pass  real  estates,  devised 
all  his  manors  and  hereditaments  in  Westmoreland  and  Cumber- 
land, with  some  exceptions,  to  the  use  of  Lord  Lowther  and  his 
first  and  other  sons,  in  strict  settlement ;  with  various  remainders 
over. 

In  January,  1803,  Gaskarth  filed  a  bill  of  revivor  and  supple- 
ment against  the  heirs  at  law  and  by  the  custom  and  the  devisees 
of  Lord  Lonsdale;  praying,  that  the  suit. may  be  revived ;  and 
that  the  plaintiff  may  have  the  benefit  of  the  decree. 

The  defendants,  the  heirs  at  law  of  Lord  Lonsdale,  by  their 
answer  stated,  that  by  the  answer  and  proceedings  in  the  original 
cause  it  appears,  that  the  plaintiff  did  by  letter,  dated  the  first  of 
January,  1796,  propose  to  sell  to  Lord  Lonsdale  the  estate,  pur- 
chased of  Baincock ;  but  submitted,  that  the  precise  time,  when 
Lord  Lonsdale  agreed  to  purchase  the  said  estate,  and  *when  he 
acquired  an  equitable  estate  of  inheritance  therein,  does  not 
appear ;  and,  if  such  equitable  estate  or  interest  was  not  acquired 
by  him  until  after  the  date  of  his  will,  the  defendants  are  entitled 
as  heirs  at  law.  The  customary  heir  claimed  any  customary  or 
copyhold  estates,  not  surrendered  to  the  use  of  the  will ;  or,  that 
did  not  pass  thereby. 

By  another  decree,  pronounced  at  the  Bolls  on  the  4th  of  May, 
1803,  the  former  decree  was  ordered  to  be  prosecuted ;  the 
accounts  were  directed ;  and  the  Master  was  ordered  to  state  the 
precise  time,  when  Lord  Lonsdale  agreed  to  purchase  the  estate, 
described  as  purchased  from  Baincock ;  and,  when  Lord  Lonsdale 
acquired  an  equitable  estate  of  inheritance  therein. 

The  Master  by  his  report  stated,  that  under  the  decree  in  the 
original  suit  it  was  optional  in  Lord  Lonsdale  either  to  complete 
his  purchase  by  paying  his  purchase-money,  pursuant  to  the 
decree,  or  to  abandon  the  same ;  which,  so  far  as  respected  the 
original  suit,  he  could  have  done  by  refusing  to  pay  the  said 
5,420Z.  14:8.  into  the  bank ;  in  which  case  the  bill  would  have  been 
dismissed  with  costs ;  and  the  30th  of  April,  1800,  being  the  day 
on  which  Lord  Lonsdale  did  pay  the  5,420Z.  14$.  into  the  bank, 
was  the  time  when  he  agreed  to  purchase,  and  acquired  an  equit- 
able estate  of  inheritance  in  the  estates,  purchased  from  Baincock. 


voL.vin.]        1804.    CH.    12  VESEY,  110—112. 


313 


To  this  report  an  exception  was  taken  by  the  devisees ;  suggest- 
ing, that  the  precise  time,  when  Lord  Lonsdale  agreed  to  pur- 
chase the  estates,  described  as  purchased  from  Baincock,  and, 
when  he  acquired  an  equitable  estate  of  inheritance  therein,  was 
the  30th  of  April,  1796,  the  day  on  which  Lord  Lonsdale  filed 
his  bill;  or  the  1st  of  January,  1796,  the  date  of  Gaskarth's 
letter. 

The  SoUcitor-General,  Mr.  Romilly,  and  Mr.  Tltomson^  in 
support  of  the  exception : 

The  instant  Lord  Lonsdale  filed  his  bill,  there  was  a  binding 
contract:  Coleviany.  Upcot,\  Potter  v.  Potter. I  But  there  can 
be  no  doubt  upon  the  answer,  put  in  by  Gaskarth  to  that  bill ; 
by  which  answer  he  submits  to  perform  the  contract.     *     *    * 

Mr.  Manajield  and  Mr.  Alexander,  Mr.  Richards  and  Mr. 
Martin,  for  the  heirs  at  law : 

There  was  no  binding  contract,  making  this  estate  in  equity 
the  estate  of  Lord  Lonsdale,  previous  to  the  date  of  the  will. 
The  conclusion  is,  that  after  the  notice  given  by  this  plaintiff, 
that,  unless  the  money  should  be  paid  by  the  3rd  of  June,  the 
contract  would  not  be  performed,  it  was  abandoned  by  Lord 
Lonsdale  ;  who  must  have  been  discharged  by  that  notice. 
Then  can  the  mere  circumstance  of  filing  the  bill  be  considered 
as  binding  the  contract  on  the  part  of  Lord  Lonsdale,  so  as  to 
give  the  devisees  the  right  to  this  estate ;  for  nothing  else  was 
done  by  Lord  Lonsdale  ?  How  can  the  bill  constitute  an  agree- 
ment ?  The  statement  in  the  bill  is  considered  as  the  suggestion 
of  counsel,  and  cannot  be  read  in  evidence,  except  perhaps  upon 
a  question  of  pedigree.  Would  this  decree  have  imposed  the 
unusual  condition  of  interest  of  51.  per  cent,  if  the  contract  was 
♦considered  as  bound  by  the  bill  ?  Coleman  v.  Upcot%  does  not 
decide,  that  a  bill  filed  merely  is  such  an  assent  to  a  written 
contract  as  will  bind  the  plaintiff.  There  was  no  acceptance, 
binding  Lord  Lonsdale,  until  he  paid  in  his  money.  The 
argument  must  be  carried  this  length ;  that,  if  Lord  Lonsdale 
had  thought  proper  to  dismiss  the  bill,  still  he  might  be  called 

t  5  Vin.  627.  X  1  Ves.  Sen.  437.  §  6  Vin.  527. 
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upon,  as  bound  by  it,  to  perform  the  contract.  Upon  what 
principle  can  the  bill  be  considered  an  agreement  ?  Does  the 
party,  or  his  authorized  agent,  sign  the  bill  ?  The  decree  even 
expressly  gives  an  option.  After  the  letter  in  1791,  to  which  no 
answer  was  given.  Lord  Lonsdale  could  not  possibly  have 
insisted  upon  a  performance  of  the  contract,  at  least  not  before 
1796 ;  and  therefore  was  not  bound.  The  letter  of  1796  could 
neither  revive  the  old  contract,  nor  create  a  new  one.  It  is  the 
letter  of  a  suitor,  requesting  relief ;  and  offering  a  boon ;  not  a 
demand  of  the  completion  of  a  subsisting  contract ;  but  a 
request  to  do  something,  which  the  writer  did  not  consider  him 
bound  to  do  ;  notwithstanding  the  expression  ''  to  complete  the 
purchase"  occurs  in  it.  The  answer,  stating,  that  in  conse- 
quence of  that  letter  Lord  Lonsdale  expressed  his  inclination  to 
purchase  the  premises,  does  not  bring  it  farther  than  treaty. 
There  was  lociis  jxenitenticB ;  and  Lord  Lonsdale  might  have 
refused  to  pay  in  his  money ;  and  have  had  his  bill  dismissed. 
In  Whaley  v.  Bagenal\  much  more  passed  than  in  this  case :  yet 
the  party  was  held  not  bound.  To  constitute  an  agreement  the 
writing  must  specify  the  terms;  which  this  letter  does  not; 
merely  offering  the  estate  at  a  fair  valuation ;  and  never  carried 
beyond  treaty. 

The  Solicitor-General  in  reply  : 

At  the  date  of  the  will  there  was  a  subsisting  contract  bind- 
ing both  parties.  The  treaty,  if  interrupted  between  June,  1791, 
and  January,  1796,  was  revived  by  the  answer.  The  letter 
clearly  recognizes  the  contract ;  and  makes  an  offer  of  the  lately 
l^urchased  estate ;  and  the  answer  offers  to  complete  the  pur- 
chase, and  to  sell  the  other  land.  Upon  the  offer  in  the  bill  the 
defendant  might  by  a  cross  bill  have  compelled  the  plaintiff  to 
perform  the  contract.  The  bill  and  the  answer  together  form  a 
contract,  binding  both  parties.  The  principle  is  stated  by  Lord 
Hardwickb  in  The  Attorney -General  v.  Day ;  J  that  if  the  vendor 
puts  in  an  answer,  admitting  the  agreement,  as  stated  by  the  bill 
of  the  purchaser,  though  not  in  writing,  nor  so  stated  by  the  bill, 
the  Court  will  decree  a  performance ;  and,  so  against  the  heir  : 
t  6  Br.  P.  C.  45.  t  1  'V'os.  Sen.  218  (see  page  221). 
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the  principle  going  throughout ;  and  equally  binding  the  repre- 
sentatives. It  is  not  admitted,  that  the  dismission  of  the  bill 
would  have  relieved  [Lord  Lonsdale  from  the  contract,  if  the 
other  party  chose  to  insist  upon  it.  The  answer  to  the  objection, 
that  the  offer  of  Baincock's  estate  at  a  fair  valuation  is  too  loose, 
and  goes  no  farther  than  treaty,  is,  that  it  is  not  unfrequent  to 
have  the  price  ascertained  by  a  third  person ;  t  or,  if  that  person 
cannot  ascertain  it,  by  a  reference  to  the  Master :  all  the  other 
terms  except  the  price  alone,  being  agreed  upon.  This  decree 
cannot  be  represented  as  giving  an  option  to  Lord  Lonsdale. 

The  Lord  Chancellor  : 

Li  this  state  of  things  it  is  impossible  to  say,  either  party  was 
bound.  The  letter  of  the  plaintiff  cannot  be  *considered  a  con- 
tract in  the  judgment  of  the  Court.  The  bill  cannot  be  con- 
sidered a  contract.  The  case  in  Viner  was  under  very  different 
circumstances.  It  is  clear  from  this  decree,  the  Court  did  not 
consider  the  filing  of  the  bill  as  a  contract.  The  reference  to 
the  Master  also  shows  that ;  for  otherwise  it  would  be  confined 
to  periods  antecedent  to  the  bill.  Then  did  the  decree  bind 
Lord  Lonsdale,  and  make  the  estate  his  ;  or  the  payment  of  the 
money  into  the  bank  ?  My  opinion  is,  that  he  was  not  actually 
bound ;  and  therefore  the  estate  was  not  his,  until  the  money 
was  paid  into  the  bank;  and  therefore  the  judgment  of  the 
Master  is  right. 
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The  exception  was  overruled ;  and  it  was  declared,  that  the 
co-heirs  at  law  of  the  testator,  the  late  Lord  Lonsdale,  are 
entitled  to  have  a  conveyance  of  the  freehold  premises,  pur- 
chased in  1790,  and  also  of  the  estate,  purchased  in  1796  from 
Baincock ;  and  a  conveyance  was  directed  accordingly. 

t  Emery  y.  Waae,  7  E.  E.  109  (8  Ves.  505) ;   Hall  r.  Warren,  7  B.  E.  306 
(9  Ves.  605). 
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i8o«-  DOENFOKD  v.  DOKNFORD. 

Feb.  11. 
(12  Voeey,  127-130.) 

^"^  Executor,  under  a  direction  to  accumulate  for  an  infant,  haying 

ORANT,  M.K.  become  a  bankrupt,  his  estate  was  charged  with  interest  at  5L  per  cent. 

[  127  ]  with  rests. 

The  will  in  this  case  directed  the  executors  to  collect  and 
receive  the  rents  and  profits,  all  arrears  of  salary  due  from 
Government,  and  all  other  the  testator's  real  and  personal 
effects,  and  dispose  of  the  same  and  every  part  thereof  in  the 
most  advantageous  manner  possible  immediately  after  his 
decease ;  desiring,  that  the  money  from  the  same  be  vested  in 
the  public  funds  in  the  joint  names  of  the  executors,  in  trust  to 
and  for  the  sole  use  and  benefit  of  the  testator's  nephew  J.  W. 
Dornford  ;  the  interest  arising  therefrom  to  be  allowed  dis- 
cretionally  by  the  executors,  as  a  provision  to  complete  the 
education  of  his  nephew  at  Westminster  School,  and  in  the 
University  of  Oxford,  until  he  attains  the  age  of  twenty-one; 
and  requesting,  that  the  surplus,  (if  any  there  be),  of  such 
interest  be  vested  also  in  the  public  funds  with  the  principal 
stock  in  the  joint  names  of  the  executors,  as  soon  as  the  sum 
will  purchase  50Z. ;  and  that  as  soon  as  his  said  nephew  shall 
attain  the  age  of  twenty-one,  the  above-mentioned  principal  sum, 
together  with  all  the  other  sums  of  money  arising  from  the 
accumulated  interest  or  otherwise,  be  laid  out  in  the  most 
advantageous  manner  in  the  county  of  Kent,  &c.f  The  executor 
having  neglected  to  accumulate  the  income  by  way  of  compound 
interest  as  directed  by  the  will  became  bankrupt  and  a  claim  was 
made  against  his  estate  in  the  bankruptcy  of  interest  at  the  rate 
of  51.  per  cent,  with  rests,  upon  the  principles  of  the  late  case  of 
Raphael  v.  Boehm.l 

Mr.  Richards  and  Mr.  RomiUy,  for  the  plaintiff: 

The  bankruptcy  makes  no  difference.    If  the  executor  had 

[  *128  ]      died,  under  such  a  direction  his  estate  would  *have  been  charged. 

The  objection  is,  that  interest  is  not  given  in  the  case  of  a  bank- 

t  The  above  statement  of  the  will      O.  A.  S. 
in  this  case  is  taken  from  the  Begis-         %  -^nte,  p.  95  (11  Yes.  92 ;  13  Yes. 
trar's  book.     See  1  Madd.  301.—      607). 
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rapt  in  respect  of  a  note ;  upon  which  interest  would  be  given  by  Dobnfobd 
way  of  damages,  though  not  by  the  contract.  This  is  not  a  case  dobnfobd, 
of  that  description  ;  but  an  implied  contract :  an  executor 
accepting  the  trust  upon  the  terms  proposed.  As  to  the  rate  of 
interest,  if  he  had  done  his  duty,  he  would  have  saved  5/.  per 
cent,  to  the  estate ;  at  which  rate  of  interest  debts  were  out- 
standing. 

Mr.  Martin,  for  the  defendants : 

In  the  administration  of  the  assets  of  a  bankrupt  or  a  person 
deceased,  one  class  of  creditors  is  not  put  on  a  better  situation 
than  another.  In  Rapliael  v.  Boehm\  the  executor,  instead  of 
accumulating  the  balances,  received  by  him  under  a  special 
trust,  employed  them  in  his  trade.  But  this  is  only  the  balance 
of  the  general  account,  not  a  special  trust.  A  residue  has  never 
been  declared  to  carry  interest  in  preference  to  the  other  debts 
by  simple  contract,  merely  upon  the  omission  to  lay  it  out. 

Mr.  Richards,  in  reply : 

Interest  in  this  Court  is  given,  not  by  way  of  damages,  but  as 
being  due ;  and  therefore  is  given  as  well  against  a  bankrupt 
estate  as  any  other.  He  receives  the  interest,  as  interest,  upon 
a  trust  to  lay  out.  In  Ex  parte  Brooke  Lord  Eldon  charged  the 
estate  of  an  executor,  who  became  bankrupt,  with  interest,  as 
part  of  the  debt ;  as  being  interest  due  by  the  nature  of  the  con- 
tract, in  respect  of  the  trust  imposed  upon  him. 

The  Master  of  the  Bolls  : 

The  direction  to  accumulate  is  as  imperative  in  this  case,  as 
it  was  in  Raphael  v.  Boehm  ;  directing  accumulation  *of  the  [  •129  ] 
interest ;  and  even  when  50Z.  shall  be  collected.  It  struck  me, 
that  the  circumstance,  that  this  happens  to  be  a  question  arising 
with  assignees  after  the  bankruptcy  of  the  executor  makes  no 
difference;  for  the  question  is,  what  is  the  obUgation,  which  this 
Court  attaches  upon  the  breach  of  such  a  duty  ?  That  obligation 
is  equivalent  to  the  contract  of  the  party.  This  Court  says,  ''  if 
you  neglect  your  duty,  and  keep  the  money  yourself,  your 

t  Ante,  p.  95. 
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DoRKPORD  obligation  is  to  put  the  infant  in  the  same  situation,  as  if  you 
DoBXFORD.  had  not  done  so."  The  Court  does  not  inquire  into  the  par- 
ticular benefit,  that  has  been  made ;  but  fastens  upon  the  party 
an  obligation  to  make  good  the  situation  of  the  cestuis  que  trust. 
That  is  just  the  same  thing  as  an  engagement.  If  the  bankrupt 
had  entered  into  that  engagement,  could  there  be  a  doubt,  that 
the  mode,  in  which  the  debt  would  have  been  calculated  at  the 
date  of  the  bankruptcy,  would  have  been  by  ascertaining,  what 
would  have  been  the  amount  of  the  debt,  supposing  the  direction 
had  been  complied  with  ?  This  is  not  like  the  case,  where  this 
Court  imposes  upon  a  man,  who  has  given  a  note,  not  bearing 
interest,  the  obligation  to  pay  interest.  The  utmost  the  Court 
does  in  the  administration  of  assets  is  to  follow  the  law  ;  and,  if 
interest  could  be  given  at  law  in  the  shape  of  damages,  the 
party  claiming  against  the  assets  in  this  Court,  shall  have  the 
sum,  which  he  would  have  recovered  at  law.  The  case  is  per- 
fectly diflFerent,  where  the  Court  by  its  particular  rules  says,  the 
obligation  immediately  attaching  upon  the  neglect  of  duty  is  an 
obligation  to  make  compensation  for  the  consequences.  It  has 
the  effect  of  contract.  If  it  was  proved,  that  the  bankrupt  had 
in  his  hands  the  day  before  the  bankruptcy  a  sum  equivalent  to 
what  would  have  been  the  accumulation,  there  is  no  doubt,  that 
sum  would  be  the  property  of  the  cestui  que  triist;  who  would 
[  'ISO  ]  therefore  *have  a  right  to  get  it  out  of  the  hands  of  the 
assignees. 

Upon  principle  therefore  the  bankruptcy  in  this  case  makes  no 
difference :  but  the  case  Ex  parte  Brooke^  if  so  decided,  fortifies 
the  judgment. 

The  order  directed  the  Master  to  compute  interest  on  the 
balances,  which  were  from  time  to  time  in  the  hands  of  the 
defendant,  the  bankrupt,  from  the  end  of  two  months  after  the 
death  of  the  testator  to  the  time  of  the  bankruptcy;  such 
interest  to  be  computed  after  the  rate  of  51.  per  cent,  per  annum 
on  so  much  thereof  as  is  equal  to  the  bond-debts,  reported  due 
from  the  testator's  estate,  and  of  4Z.  per  cent,  per  annum  on  the 
residue  of  such  balances.  (Stated  from  the  Register's  book,  1 
Madd.  302.) 
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BAENTETT  r.  WESTOX.f  ^^^ 

(12  Ycacy,  130-151.)  I^h.lA. 

The  right  of  the  first  mortgagee,  with  the  legml  estate,  to  tack  as  HolU  i\mrt, 
agamst  mesne  mortgagee:),  doea  DOt  coTer  a  mortgage  of  the  equity  of  Geaxt,  M.R. 
Tedemption,  coming  to  him  as  executor.  [  1^  ] 

To  postpone  the  first  mortgagee  on  the  ground  of  leaving  the  title- 
deeds  in  the  possession  of  the  mortgagor,  the  case  must  amount  to  fraud. 

Bt  indentnres  dated  the  1st  of  May,  1789»  John  Brooke 
assigned  leasehold  estates,  by  way  of  mortgage,  in  consideration 
of  3,000{.,  to  Samnel  Bamett,  his  executors,  &c.  for  the  residue 
of  existing  terms  of  99  years. 

Bamett  afterwards  lent  Brooke  the  farther  smn  of  500/.,  upon 
the  security  of  the  same  premises ;  which  were  charged  with  that 
sum  and  interest  accordingly  by  indentures,  dated  the  22nd  of 
October,  1790. 

By  indentures,  dated  the  1st  of  March,  1791,  the  premises 
were  made  a  collateral  security  for  the  sum  of  4,500/.  lent  by 
Samuel  Bamett  to  William  Windsor,  at  the  instance  of  Brooke ; 
and  it  was  declared,  that  the  premises  should  be  charged  as 
collateral  security  with  that  sum,  as  well  as  the  sums  of  8,000/. 
and  500/. 

By  indentures,  dated  the  28th  of  January,  1792,  the  same 
premises  were  made  a  collateral  security,  subject  to  the  said 
several  incumbrances,  for  the  sum  of  4,000/.,  lent  by  William 
Bamett,  the  brother  of  Samuel,  to  Brooke  upon  a  mortgage  of  a 
freehold  estate. 

Upon  the  20th  of  November,  1790,  Brooke  mortgaged  the       C  ^^^  1 
premises  for  a  term  of  years  to  Charles  Henry  Hunt ;  and  upon 
the  26th  of  November,  1791,  made  another  mortgage  of  them  to 
Thomas  Sadler. 

William  Bamett  died  in  September,  1798.  Samuel  Bamett 
^as  his  executor.  Samuel  Barnett  died  in  April,  1808.  In 
1798  Brooke  became  a  bankrupt.  The  bill  was  filed  by  the 
executors  of  Samuel  Barnett ;  charging,  that  Samuel  and 
William  Barnett  had  not  at  the  execution  of  their  mortgages,  or, 
when  they  advanced  their  money,  any  notice  of  the  mortgage  to 

t  Manners  v.  Mew  (18S5)  29  Ch.  D.  728,  54  L.  J.  Ch.  909,  53  L.  T.  84. 
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babnett  Hunt ;  and  insisting,  that  Samuel  Barnett  was  entitled  in  his 
WE8T0N.  own  right  to  tack  his  mortgage  of  the  1st  of  March,  1791,  to 
his  prior  securities  of  the  1st  of  May,  1789,  and  the  22nd  of 
October,  1790 ;  and  to  be  paid  the  whole  in  preference  to  Hunt's 
mortgage;  and  also,  that  he  was,  as  executor  of  his  brother, 
entitled  in  the  same  manner  to  tack  his  brother's  mortgage  of 
the  28th  of  January,  1792,  in  preference  to  Hunt ;  praying,  that 
Hunt's  mortgage  may  be  postponed  accordingly. 

The  defendant  Sadler  by  his  answer  stated,  that  Brooke 
represented  to  him,  that  there  were  not  any  incumbrancer 
whatever  affecting  the  premises ;  and  as  a  proof  produced  the 
original  lease,  and  the  several  assignments ;  representing,  that 
as  they  related  to  his  other  leasehold  property,  which  waa 
considerable,  and  he  should  have  occasion  for  them  in  granting^ 
building  leases,  &c.  he  could  not  part  with  them ;  upon  which 
representation  the  defendant  did  not  require  a  deposit  of  them  ; 
but  was  content  with  attested  copies,  and  he  insisted  on  a 
preference ;  as  Samuel  Barnett  had  by  lending  the  deeds  to  the 
mortgagor  enabled  him  to  practise  a  fraud. 

[  132  ]  Mr.  Richards  and  Mr.  Home,  for  the  plaintiffs,  insisted  upon 

the  right  to  tack  :  Samuel  Barnett  having  the  legal  estate  ;  and 
making  farther  advancements,  without  notice,  previous  to  his 
last  advancement,  of  any  security  existing  in  any  person ; 
contending  also,  that  this  would  cover  the  sum  advanced  by 
William  Barnett ;  the  legal  and  equitable  right  to  which  were  by 
accident  vested  in  the  same  person. 

Mr.  Fonhlanque  and  Mr.  Cooke,  for  the  assignees  of  Hunt, 
the  subsequent  mortgagee,  gave  up  the  point  as  to  the  right  of 
Samuel  Barnett  to  tack  :  but  as  to  the  right  claimed  in  respect 
of  the  advance  of  William  Barnett,  insisted,  the  claim  of 
preference  could  not  be  maintained.  The  plaintiffs,  as  represent- 
ing Samuel,  have  the  legal  estate :  but,  as  representing  WilHam, 
they  are  entitled  to  no  more  than  the  equitable  interest.  The 
right  to  tack  stands  upon  this  reason  only ;  that,  if  a  person, 
having  the  legal  estate,  is  induced  upon  the  faith  of  that  security 
to  lend  more  money  without  notice  of  a  subsequent  mortgage,  a 
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court  of  equity  will  not  deprive  him  of  the  advantage  of  his  legal  Barnbtt 
security.  But  the  interest  of  Samuel  Bamett  in  the  money  weston. 
advanced  by  his  brother  is  in  autre  droit.  As  to  that  Samuel  can 
stand  in  no  better  situation  than  William  would;  who  must  have 
known,  he  was  lending  money  upon  the  security  of  an  estate,  of 
which  he  had  not  the  title-deeds ;  and  the  accident,  that  Samuel 
became  the  representative  of  his  brother,  cannot  make  a 
di£ference. 

Mr.  Alexander  and  Mr.  Raynsford,  for  the  defendant  Sadler  : 

There  is  no  instance,  that  a  person,  taking  two  mortgages  in 
different  rights,  has  been  able  so  to  connect  *them  as  to  squeeze  [  *133  ] 
out  mesne  mortgagees.  What  equity  have  these  plaintiffs,  who 
may  have  no  beneficial  interest,  but  be  mere  trustees  for  other 
persons,  to  say,  the  defendants  shall  not  redeem  them,  as  repre- 
senting Samuel  Barnett,  without  also  redeeming  them,  as 
representing  William  Barnett  ?  Can  a  subsequent  mortgagee  by 
devising  in  trust  for  his  own  heir  to  the  first  mortgagee,  or,  in 
the  case  of  a  term,  for  his  next  of  kin,  obtain  a  priority  ?  A 
third  mortgagee,  who  has  honestly  advanced  his  money,  may  buy 
in  the  first  mortgage,  and  cut  out  the  second  :  but  the  principle 
of  that  case  does  not  warrant  this. 

Another  objection  is,  that  the  first  mortgagee  permitted  the 
mortgagor  to  keep  the  title-deeds,  which  he  produced  to  this 
defendant,  as  evidence,  that  there  were  no  incumbrances. 

(The  Master  of  the  Bolls  observing  upon  the  last  point,  that 
the  old  cases  for  postponing  the  first  mortgage  under  those 
circumstances,  unless  a  case  of  fraud  could  be  made  out,  had 
been  shaken,!  that  point  was  given  up.) 

Mr.  RichardSy  in  reply : 

In  the  absence  of  authority  on  both  sides  the  principle  extends 
to  all  these  subsequent  advances.  The  ground,  upon  which  a 
mortgagee,  having  the  legal  estate,  and  securities,  which  without 
that  estate  he  could  not  have  preferred,  is  allowed  to  avail 
himself  of  the  legal  estate  to  protect  those  subsequent  securities, 

t  See  Evan$  v.  BickneU,  5  R.  E.  239  (6  Yo8.  190). 

E.B. — ^voL.  vm.  T 
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Babnett  if  taken  without  notice  of  prior  incumbrances,  is,  that  at  law 
Weston,  they  cannot  succeed  against  him;  and  in  equity  each  person 
[  134  ]  lending  money  being  equally  meritorious,  neither  having  notice, 
equity  will  not  interfere  against  the  law.  These  plaintiflfs,  having 
the  legal  estate,  cannot  be  affected  at  law;  and  they  have  all  these 
securities  united  in  them:  that  of  William  Barnett  under  an 
assignment  by  law.  The  circumstance,  that  the  security  was 
not  taken  originally  by  Samuel  Barnett,  makes  no  difference.  It 
is  sufficient  to  shew  an  assignment  bond  fide ;  and  the  Court  will 
not  compel  a  discovery,  for  whose  benefit  it  was  taken.  It  is 
sufficient,  that  the  plaintiffs  take  as  owners  for  themselves,  or 
others.  This,  being  a  mortgage  of  a  term,  vested  in  them  as 
executors ;  as  did  the  right  to  the  money.  The  whole  security 
therefore  is  in  them  ;  and  the  Court  will  not  look  into  the  will  of 
William  Barnett  to  determine  the  real  interest :  the  person  having 
the  security  being  the  party  to  avail  himself  of  it ;  to  file  a  bill 
of  foreclosure,  and  to  be  the  defendant  to  a  bill  of  redemption. 
The  right  to  unite  these  securities  is  therefore  as  strong,  as  if 
they  had  all  been  those  of  Samuel  Barnett  himself.  The  Court 
cannot  know,  that  he  has  not  specifically  disposed  of  by  will  the 
very  security,  the  right  to  unite  which  is  admitted. 

The  Master  of  the  Bolls  : 

It  is  surprising,  that  no  authority  can  be  produced ;  for  this 
must  have  happened  before.  Upon  the  question  as  to  the  security 
of  William  Barnett  it  is  clear,  he  obtained  nothing  but  a  mortgage 
of  an  equity  of  redemption.  At  the  moment  of  taking  that  he 
was  posterior  both  to  Hunt  and  Sadler ;  and  in  that  order  he 
must  have  been  content  to  be  paid ;  if  a  bill  had  been  filed  by 
the  first  mortgagee  for  the  purpose  of  compelling  a  redemption. 
The  law  of  this  Court  gives  a  person  who  has  obtained  a 
[•135]  mortgage  of  the  equity  of  redemption,  *this  chance;  that  he 
may  get  in  the  legal  estate,  if  he  can;  and,  if  he  does 
get  it  in,  the  legal  estate  being  united  to  his  equity  of 
redemption,  he  would  have  a  priority  over  all  the  mesne 
mortgages.  But  has  that  ever  taken  place?  William  Barnett 
never  got  the  legal  estate.  Nor  did  any  executor  of  him  ever 
get  it;  for    Samuel  Barnett  did  not  get  it  as  his  executor; 
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but  had  it  in  himself  in  his  own  right,  before  William  Barnett's  barnbtt 
mortgage  had  any  existence ;  and  nothing  has  happened  since  to  weston. 
vary  the  rights ;  Samuel  still  retaining  the  legal  estate  :  William 
at  the  time  of  his  death  having  only  the  equitable  estate.  The 
legal  estate  never  passed  to  William,  or  to  any  representative  of 
him ;  but  stands  in  Samuel's  own  person ;  and  the  equitable 
right  in  William's  representative.  The  mere  circumstance,  that 
the  person,  having  the  legal  estate,  happens  to  be  the  represen- 
tative, cannot  make  this  difference.  It  is  just  the  same  as  if  the 
estates  were  in  two  different  persons  ;  being  in  the  same  person 
in  different  capacities :  the  legal  estate  in  his  own  right :  the 
equitable  interest  in  the  right  of  his  brother.  The  legal  and 
equitable  estates  cannot  unite  to  the  effect  of  squeezing  out  (as 
it  is  expressed)  mesne  mortgagees.  But,  as  no  authority  is 
produced  on  either  side,  I  wish  to  see,  whether  any  decision 
has  taken  place  upon  this  question ;  and,  whether  it  has  ever 
been  discussed.  If  I  find  any  thing  upon  it,  I  will  mention  it. 
As  to  all  Samuel  Barnett's  own  mortgages,  the  plaintiffs  of 
course  are  entitled. 

The  cause  was  not  mentioned  again. 


HOLMES  V.   COGHILL.t  i806. 

(12  Vesey,  206-216.)  MarahlO,  1 1. 

Distinction  between  a  i)ow6t  and  absolute  property.    A  i>ower,  unless  EitsKiNE, 

executed,  not  assets  for  debts.  L-^- 

Though,  equity  will  in  certain  cases  aid  a  defective  execution  of  a  [  206  ] 
power,  the  want  of  execution  cannot  be  supplied. 

[This  case  at  the  Bolls  will  be  found  reported  in  6  B.  B.  166. 

It  is  thought  unnecessaryto  reprint  Lord  Erseine's  judgment  on 
this  appeal  affirming  Sir  W.  Grant's  decision  at  the  Bolls,  which 
is  the  authority  commonly  referred  to  when  the  case  is  cited. 

In  the  course  of  the  argument  the  Lord  Chancellor  put 
the  following  question  (at  p.  211) : 

Suppose  a  power  informally  executed  for  a  stranger,  would  the 
Ck)urt  first  supply  the  defect  and  then  give  the  fund  to  creditors  ? 

t  A  reference  to  this  case  was  omitted  by  a  printer's  error  at  6  B.  E.  173. 

— O.  A.  S- 
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[r.b. 


HOLM£S 

r. 
Cog  HILL. 


To  this  the  appellant's  counsel  {Sir  S.  RomiUy^  S.  G.)  replied : 

That  is  a  very  material  case ;  certainly  there  is  no  authority 
for  that,  but  it  would  be  very  reasonable. 

The  Lord  Ghancellob,  adverting  to  this  point  in  his  judgment, 
said  (at  p.  213) :  It  is  not  denied  according  to  the  case  I  put, 
that  if  by  this  will  unexecuted,  Sir  John  Coghill  had  given  the 
fund  to  a  stranger,  the  Court  would  still  have  laid  hold  of  it  in 
favour  of  creditors,  not  only  giving  effect  to  an  act  done  defec- 
tively, but  changing  the  purpose  and  converting  that  act.] 

[Note. — ^It  may  be  observed  that  the  suggestion  embodied  in 
this  dictum  is  not  supported  by  any  other  authority,  and  is 
merely  founded  upon  the  supposed  acquiescence  of  counsel  in  a 
proposition  which  they  were  not  concerned  to  dispute. 

In  the  absence  of  any  actual  decision  to  the  contrary,  it  seems 
clear  on  principle  that  the  general  creditors  have  no  equity 
against  a  fund  appointed  to  a  stranger,  unless  the  power  is  so 
exercised  as  to  defeat  the  claims  of  those  entitled  in  default  of 
appointment. — 0-  A.  S.] 


180G. 
/>J.  17,18,24. 

Jpril  14,  18. 

Jfftuse  of 
Litrdt, 


THE   COUNTESS   OF    LINCOLN  v.   THE    DUKE 

OF  NEWCASTLE. 

(12  Vesey,  218—239.) 

[This  case  will  be  found  reported  in  4  B.  B.  37.] 
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March  2-1,  2(?. 


Erskike, 
L.U 

[321] 


WHITE   V.   HALL. 

(12  Vesey,  321— 325.) 

Jurisdiction  upon  a  contract  concerning  an  estate  in  a  colony. 

But  the  question  upon  the  construction  of  the  contract,  for  a  security 
by  way  of  mortgage,  having  been  before  a  Court  of  competent  jurisdic- 
tion in  the  colony,  and  a  foreclosure  and  judicial  sale  directed,  the 
allegations  of  fraud  merely  general,  and  denied,  an  injunction  was  refused. 

A  MOTION  was  made  for  an  injunction  under  a  bill  filed  on 
behalf  of  infants,  entitled  to  an  estate  in  the  colony  of  Demerara, 
which  had  been  brought  to  a  judicial  sale  under  a  judgment, 
obtained  in  the  colonial  court  by  the  defendant,  a  creditor.  The 
bill  stated  a  contract,  by  which  the  estate  was  made  a  security  for 
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the  discharge  of  the  debt  by  instalments ;  the  last  of  which  was      White 
to  become  due  in  November,  1806  ;  charging,  that  about  March,       hall. 
1804,  the  defendant  formed  a  scheme  for  obtaining  possession, 
and  enforcing  a  sale ;  with  the  view  of  becoming  himself  the  pur- 
chaser at  an  under- value ;  and,  contrary  to  the  faith  of  the  agree- 
ment, instituted  process  in  the  colonial  court,  upon  a  suggestion, 
that  a  large  sum  was  due  on  account  of  the  instalments;  &c. 
The  order  of  the  colonial  court  directed  execution  and  sequestra- 
tion to  issue  according  to  the  law  of  the  colony ;  and  that  the 
estate  should  at  *the    expiration    of    fifteen    months,   if    not      [  *322  ] 
redeemed  by  that  time,  be  foreclosed,  and  put  up  to  sale.     The 
bill  prayed  a  declaration,  that  the  defendant  was  entitled  only  to 
have  the  next  proceeds  of  the  annual  produce  of  the  estate,  until 
his  debt  should  be  discharged ;  but,  in  case  the  opinion  of  the 
C!ourt  should  be,  that  he  was  not  precluded  from  demanding 
immediate  payment,  then  a  redemption,  and  an  injunction.    The 
answer  admitted  the  mortgage,  recorded  according  to  the  laws  of 
the  colony. 

The  Attorney-General  and  Mr,  Hart,  in  support  of  the 
motion,  cited  Foster  v.  VassaU,}  and  Lord  Cranstown  v. 
Johnston.l 

The  Solicitor-General  and  Mr.  Bell,  for  the  defendant : 

It  is  not  contended,  that  this  Court  has  not  jurisdiction  over 
contracts  relating  to  possessions  in  the  colonies  of  this  country. 
But  the  jurisdiction  does  not  hold  in  this  particular  case :  a 
court  of  competent  jurisdiction  having  already  determined 
between  the  parties.    This  Court,  it  it  could  hold  jurisdiction, 

• 

must  have  learnt,  what  is  the  law  upon  this  subject  in  the  colony 
of  Demerara,  as  a  fact ;  of  which  no  evidence  is  given.  The  case 
of  Lord  Cranstown  v.  Johnston  arose  in  a  colony  subject  to  the 
English  law ;  except  as  it  had  been  altered  by  acts  of  assembly  ; 
and  the  same  observation  applies  to  the  cases  there  referred  to ; 
but  cannot  apply  to  this  case.  Without  insisting,  however,  that 
this  Court  cannot  hold  jurisdiction,  merely,  as  Demerara  is  a 
Dutch  colony,  your  Lordship  must  be  informed,  what  is  the  law 

t  3  Atk.  587.  t  3  E.  E.  80  (3  Ves.  170). 
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March  26. 


[  ♦324  ] 


of  that  colony ;  and  cannot  take  it  to  be  the  same  as  the  law  of 
this  country.  *Lord  Cranstown  v.  Johnston  was  decided  upon 
circumstances,  that  have  no  application  to  this  case.  That  was 
a  contrivance  by  a  creditor  to  get  the  estate  at  an  under-value. 
In  this  case  the  question  has  been  decided  by  a  Court  of 
competent  jurisdiction.  The  case  of  Foster  v.  Vassall\  does  not 
prove,  that  the  defendant  in  stating  that  defence,  that  the 
question  has  been  decided  by  a  Court  of  competent  jurisdiction, 
must  state  with  great  precision  all  the  pleadings  with  particular 
averments,  that  the  suit  related  to  the  same  matter,  &c.  That 
was  the  case  of  lis  pendens,  used  by  way  of  plea  in  bar  of 
another  suit ;  and  it  was  necessary  to  shew  by  averment,  that 
the  cause  related  exactly  to  the  same  matter. 

The  Lord  Chancellor  : 

It  I  had  jurisdiction  in  this  case,  which  I  have  not,  I  should 
be  disposed  to  consider  this  estate  merely  as  a  security,  until  all 
the  instalments  should  be  paid  up  ;  and  that  the  intention  was, 
not,  that  upon  a  forfeiture  of  the  first  instalment  the  estate  should 
become  absolute  in  the  creditor ;  but  that  he  should  have  posses- 
sion, and  receive  the  rents  and  profits  in  reduction  of  the  debt. 
The  covenant  to  keep  350  negroes  upon  the  estate,  has  an  aspect 
to  that ;  being  for  the  benefit  of  the  mortgagor.  The  construction 
therefore  of  the  contract,  if  it  had  been  necessary  to  decide  upon 
it,  would  be,  that  the  mortgage  was  not  absolute  until  the  expira- 
tion of  the  period  for  payment  of  the  last  instalment,  at  which 
time  the  right  to  foreclose  would  arise  according  to  the  law  of 
this  country.  But  the  circumstances  of  this  case  preclude  me 
from  exercising  any  *jurisdiction.  The  suggestion  of  fraud  by 
the  bill  is  distinctly  denied  by  the  answer ;  and  also  is  too  general 
an  averment  of  fraud  ;  \vhich  cannot  be  averred  in  such  general 
terms :  but  the  facts,  constituting  the  fraud,  ought  to  be  stated, 
so  that  issue  can  be  taken. 

I  perfectly  concur  with  the  case  of  Lord  Cranstown  v.  Johnston ; 
which  was  decided  upon  the  foundation  of  fraud :  the  creditor  not 
being  justified  in  bringing  the  estate  to  sale  under  those  circum- 
stances :  a  sham  sale,  without  competition,  contrived  with  a  view 

t  3  Atk.  587. 
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to  get  the  estate  himself  at  an  onder-value.  The  principle,  upon 
which  that  decree  .was  made,  is,  that  a  transaction  of  that  nature 
may  be  overhauled  for  fraud.  Upon  that  subject  I  will  use  the 
words  of  a  great  authority,  Lord  Chief  Justice  Db  Grey  ;  who, 
when  delivering  the  answer  of  the  Judges  to  a  question  put  to 
them  in  The  Dtwhess  of  Kingston's  case,  thus  expresses  himself  :t 
*^  Fraud  is  an  extrinsic,  collateral,  act ;  violating  the  most  solemn 
proceedings  of  courts  of  justice ;  as  Lord  Coke  says,  avoiding  all 
judicial  acts,  ecclesiastical  and  temporal." 

The  only  question  for  me  to  consider  upon  this  motion  is, 
whether  I  have  authority  to  set  aside  a  judicial  sale,  had  under 
the  process  and  judgment  of  a  Court,  having  a  competent  juris- 
diction, not  only  intrinsically,  but  under  the  acts  of  the  parties. 
I  have  no  such  authority.  I  hope,  however,  means  may  be 
found  to  deliver  this  estate  from  sale  ;  if  the  law  of  this  colony  is 
not  peremptory,  and  essentially  different  in  that  respect  from 
the  law  of  this  country.  The  Lords  of  the  *Council  may, 
perhaps,  give  some  direction  to  prevent  a  sale,  until  an  appeal ; 
or  security  may  be  given.  That  is  for  their  consideration ;  but  I 
am  obliged  to  refuse  this  injunction. 


Whitb 

V. 

Hall. 


[  *325  ] 


HEYES    V.  EXETEK    COLLEGE,   OXFOED.J 

(12  Vesey,  336—346.) 

Beaignation  of  a  living,  sent  by  the  post  to  the  Bishop,  who  indorsed 
and  signed  a  memorandum  of  his  acceptance,  sufficient,  though  no 
public  act. 

Acceptance  by  the  Bishop  of  resignation  not  a  judicial,  but  a 
domestic,  act. 

In  the  Ecclesiastical  Court,  the  party,  coming  into  Court,  and  doing 
any  act  himself,  vacates  a  power  given  to  another  to  act  for  him. 

By  indenture,  dated  the  2nd  of  March,  1685,  it  was  witnessed, 
that  in  consideration  that  Thomas  Eowney  had  been  steward 
to  Exeter  College,  and  out  of  gratitude,  &c.  and  for  the  advance- 
ment and  preferment  of  such  learned  and  pious  men,  as  from 
time  to  time  should  be  of  the  seniority  of  the  College,  and  to  the 

t  The  Duchess  of  Kingston's  case,      14  App.  Ca.  259,  59  L.  J.  Ch.  66,  61 
Harg.  State  Trials,  602.  L.  T.  131. 

J  Beiehel  Y.  Bishop  of  Oxford  {1SS9) 


1806. 
Ajfril  2,  3. 
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1IBVE8       intent,  that  the  church  of  Wooton  might,  so  often  as  the  same 

Mm 

Exeter  should  become  vacant,  be  supplied  by  an  able  and  pious  minister, 
Oxford.'  *^  ^^  presented  by  the  College  out  of  the  number  of  the  five 
senior  fellows,  according  to  priority  of  election  into  the  College, 
and  considering,  that  the  College  had  no  preferment  for  many 
of  the  senior  fellows,  who  many  times  were  forced  to  continue 
longer  in  the  College  than  they  were  willing,  whereby  deserving 
young  men,  who  were  incapable  of  being  elected  fellows  in  the 
said  College,  were  disappointed,  Thomas  Rowney  granted  to, 
and  to  the  use  of  the  rector  and  scholars  of  the  College,  and 
their  successors  for  ever,  the  advowson,  &c.  of  the  said  rectory 

[  ♦337  ]  *of  Wooton ;  upon  trust,  that  they  should  from  time  to  time, 
as  often  as  the  church  should  become  void  during  the  life  of 
Rowney,  present  such  one  of  the  said  senior. fellows  as  Rowney 
should  nominate ;  and  after  his  decease  that  they  should,  when 
the  rectory  should  become  vacant,  elect,  nominate,  and  present, 
the  senior  fellow  of  the  said  College,  according  to  priority  of 
election,  as  aforesaid,  for  the  time  being,  as  should  be  actually 
fellow  of  the  said  College,  and  should  not  at  such  time  as  the 
said  church  of  Wooton  should  be  void  be  presented,  instituted, 
or  inducted,  into  any  other  living  or  spiritual  promotion  what- 
soever ;  and  upon  refusal  of  such  senior  fellow,  then  the  next 
senior  fellow,  according  to  the  priority  of  election  into  the 
College,  qualified,  as  aforesaid ;  and  it  was  declared,  that,  in 
case  the  said  rector  and  scholars,  and  their  successors,  should 
not  within  two  calendar  months  next  after  the  avoidance  and 
notice  present  such  senior  fellow  as  aforesaid,  not  having  such 
living  or  spiritual  promotion  as  aforesaid,  or  in  case  the  said 
fellow  or  scholar  should  be  presented  by  the  said  rector,  &c. 
and  should  not  on  or  before  St,  Peter's  day  following  such 
presentation  surrender  his  fellowship,  to  the  intent  that  another 
might  be  chosen  into  the  said  fellowship  the  next  election  after 
such  presentation,  and  in  case  such  election  should  not  be  so 
made  within  such  time,  as  aforesaid,  then  that  the  said  rector, 
&c.  should  present  such  person  as  should  be  appointed  by  the 
heirs  male  of  Rowney,  and,  for  default  of  such  issue-male,  then 
the  next  senior  fellow  or  scholar,  according  to  election,  to  the 
said  rectory ;  and  it  was  farther  provided,  that  the  rector  and 
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scholars  should  take  a  bond  in  the  penalty  of  5002.  from  the 
person  to  be  by  them  presented,  conditioned  for  the  resignation 
of  his  fellowship. 

The  indenture  contained  a  covenant  on  the  part  of  the  College, 
that  they  would,  during  the  life  of  Rowney,  from  time  to  time, 
as  the  said  church  should  become  vacant,  present  such  person 
as  he  should  appoint,  as  therein  mentioned,  and  after  his 
decease,  as  often  as  the  church  should  happen  to  be  void,  to 
nominate  and  present  the  senior  fellow,  as  aforesaid,  of  the 
said  College,  for  the  time  being,  as  should  be  then  actually 
fellow  of  the  said  College,  and  not  at  that  time  have  been 
presented  or  inducted  into  any  other  living  or  spiritual  promotion 
whatsoever;  and  that  the  rector  and  scholars  would,  in  case 
such  presentation,  as  aforesaid,  should  not  be  duly  made  within 
two  calendar  months  after  notice,  or,  in  case  the  fellow  or 
scholar,  so  presented,  should  not  within  the  time  in  the  indenture 
surrender  his  fellowship,  provided  the  said  church  should  not  be 
bond  fide  litigious,  nominate  and  appoint  such  person  as  the 
heirs-male  of  Bowney  should  appoint ;  and  in  default  of  such 
issue-male,  would  present  the  next  senior  fellow. 

The  last  incumbent  of  Wooton  died  upon  the  26th  of  April, 
1805.  Upon  the  28rd  of  January,  1805,  John  Vye,  a  senior 
fellow  of  Exeter  College,  and  vicar  of  Merthoe,  in  the  county 
of  Devon,  by  an  instrument  in  the  usual  form,  attested  by  a 
notary  public,  and  directed  to  the  Bishop  of  Exeter,  ex- 
pressed his  resignation  of  that  vicarage ;  and  he  appointed 
two  other  notaries  his  proctors,  to  exhibit  such  resignation  to 
the  Bishop. 

The  bill  was  filed  by  the  next  senior  fellow  of  the  College, 
who  would  be  entitled  to  be  presented  to  the  rectory  of  Wooton, 
if  Mr.  Vye  was  not  qualified  ;  praying,  that  the  College  may  be 
directed  to  present,  and  the  defendant,  the  Bishop  of  Peter- 
borough, to  institute,  the  plaintiff  to  the  rectory  of  Wooton,  and 
an  injunction,  *to  prevent  the  presentation  and  institution  of 
Mr.  Vye.  The  bill  charged,  that  the  resignation  of  the  vicarage 
of  Merthoe  was  not  legal ;  as  it  was  not  delivered,  or  tendered, 
personally  to  the  Bishop  by  the  defendant,  or  any  person,  as 
proctor,  named  in  the  instrument,  or  other  sufficient  authority ; 
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Hetes  but  was  sent  to  the  Bishop  by  the  post,  or  by  some  person,  not 
ExETEB  ^^^y  authorized  to  act,  as  proctor;  and  ought  not  to  have 
CoLLEaE,  \)QQji  accepted ;  and  that  the  Bishop  did  not  in  fact  accept  the 
resignation,  when  it  was  received  by  him,  nor  at  any  time  before 
the  avoidance  of  the  rectory  of  Wooton  ;  and  it  was  not  accepted 
by  him  before  a  notary,  or  any  other  witness  :  nor  was  it  in  any 
manner  notified  by  the  Bishop;  and  no  communication  was 
before  the  death  of  the  incumbent  of  Wooton  made  to  the 
proper  officers  of  the  Bishop,  that  such  resignation  had  been 
offered  or  accepted :  nor  was  any  order  made,  that  it  should 
be  registered  ;  nor  was  any  sequestration  issued ;  nor  any  com- 
munication to  the  patrons  of  the  vicarage  of  Merthoe  of  the 
vacancy,  until  after  the  avoidance  of  Wooton ;  that  the  Bishop 
of  Exeter  did  not  inform  Vye,  that  he  had  accepted  the  resigna- 
tion until  after  the  avoidance  of  Wooton ;  and  considered  the 
paper  he  had  received  as  of  no  importance,  and  laid  it  aside ; 
and  actually  forgot,  that  it  had  been  sent  to  him,  until  he  was 
applied  to  after  the  avoidance  of  Wooton ;  when  it  was  found 
among  his  waste  papers. 

The  plaintiff  also  insisted,  that  upon  the  true  construction 
of  the  deed  the  College  ought  to  present  such  senior  fellow  as 
had  not  been  beneficed  by  any  other  ecclesiastical  preferment 
before  or  at  the  time  of  the  avoidance  of  the  rectory  of  Wooton  ; 
and  the  intention  of  the  donor  was,  that  such  persons  should 
be  presented  as  were  otherwise  unprovided  for  in  the  Church ; 
and  therefore  Vye,  having  been  before  presented  to  a  living, 
[  ♦340  ]  *which  he  might  have  still  continued  to  hold,  was  not 
qualified. 

The  defendants,  the  rector  and  scholars  of  the  College,  stated 
a  paper,  produced  to  them  by  the  defendant  Yye,  addressed 
to  the  rector,  signed  by  the  Bishop  of  Exeter,  and  dated  the 
5th  of  June,  1805  :  stating,  that  he  had  received  from  the  Bev. 
John  Vye  a  formal  resignation  of  the  living  of  Merthoe  on  the 
22nd  of  February,  1805 ;  and,  that  he  accepted  it  on  that  day ; 
and  had  since  certified  to  the  patrons  the  vacancy. 

The  Bishop  of  Exeter,  who  was  made  a  defendant,  by  his 
answer  admitted  the  circumstances,  stated  by  the  bill,  as  to  the 
resignation  of  the  Uving  of  Merthoe. 
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Mr.  Richards  and  Mr.  Hart,  in  support  of  the  motion  for       Heteb 
an  injunction :  Bx^kk 

^^  Cot  t  iznE 

Resignation,  without  acceptance  by  the  Bishop,  is  nothing,  oxfobd.* 
The  defendant,  Mr.  Vye,  continued  apparently  the  vicar  of  the 
parish;  serving  the  church  personally,  and  by  his  curate. 
There  was  no  resignation  in  law;  and  therefore  no  vacancy. 
The  Bishop*  cannot  be  compelled  to  accept  a  resignation.  That, 
the  church  being  once  full,  is  an  act  of  sound  discretion.  It 
is  of  extreme  importance,  that  some  unequivocal  act  should  be 
done ;  as  this  may  be  liable  to  abuse,  though  there  is  none 
certainly  in  this  instance.  Upon  the  construction  of  this 
instrument  it  must  be  taken,  that  the  object  was  to  provide  for 
some  fellow,  who  had  no  benefice  before ;  not,  that  a  fellow  by 
avoiding  another  living  should  be  capable  of  receiving  this.  The 
intention  was  to  provide  for  those  fellows,  who  remained  in  the 
College  unbeneficed.    ♦    ♦    ♦ 

The  Solicitar-General,  and  Mr.  Trower,  for  the  defendant       [  su  ] 
Vye: 

*  *  In  this  instance  the  acceptance  is  clear,  even  if  that 
memorandum  by  the  Bishop  had  not  existed,  by  the  statement 
in  answer  to  the  question  of  Vye,  that,  if  he  would  send  the 
resignation,  it  would  be  accepted:  and  there  is  an  actual 
resignation,  attested  by  a  notary  public.  In  the  case  of  The 
Marchioness  of  Rockingham  v.  Griffith}  *the  point  was  made ;  [  •342  ] 
even  supposing  the  Bishop  to  remain  silent :  but  in  this  case 
he  has  not  only  intimated,  that  he  would  accept,  but  his 
acceptance  is  expressed  in  writing ;  and,  according  to  the 
Bishop's  answer,  immediately  on  the  receipt  of  the  resignation. 
The  resignation  was  deposited  with  the  Bishop,  as  a  public 
officer.  The  Court  will  not  presume,  that  it  was  destroyed. 
Public  notice  by  the  Bishop  is  necessary  only  for  the  purpose 
of  taking  advantage  of  a  lapse.  The  acts  of  the  defendant  after 
his  resignation  were  nothing  more  than  that,  having  demised 
his  tithes,  he  received  the  whole  rent,  in  order  to  hand  over  a 
portion  of  it  to  his  successor. 

t  2  Bum's  £ccl.  Law,  316,  tit.  Bengnation.    See  also  Gibs.  822,  823. 
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The  Lord  Chancellor: 

If  I  were  called  upon  now  to  decide  finally  upon  this  subject, 
my  opinion  would  be  q,gainst  the  plaintiff.  Upon  the  construc- 
tion of  the  deed,  the  intention,  when  this  living  was  given  to 
the  College,  was,  that  it  should  be  held  singly,  and  not  as  a 
plurality.  The  grantor  looked  forward  to  the  promotion  of  the 
junior  fellows  of  this  College ;  and  was  desirous,  that  this  living 
should  go  in  the  first  instance  to  the  senior  fellow,  who  had  no 
promotion ;  and  so  in  succession ;  in  order  to  clear  the  way  for 
the  younger  part  of  the  community.  His  meaning  by  the 
expressions  he  has  used  was,  that  the  senior  fellow  should  have 
this,  provided  another  church  was  not  full  of  that  person.  The 
expression  is  not  the  best,  that  the  grantor  could  have  used. 
He  could  not  mean  an  instant  presentation,  I  agree:  but  he 
does  not  describe  the  object,  as  a  person,  who  at  any  time  before 
the  vacancy  had  been  presented.  The  expression  is,  "who 
should  not  at  such  time  as  the  said  church  of  Wooton  should  be 
void,  be  presented,  instituted,  or  inducted."  The  construction, 
*that  presentation  alone,  without  institution  or  induction  should 
be  a  disqualification  of  a  person,  fit  in  other  respects,  would  be 
very  harsh.  The  best  construction  would  be,  that,  if  in  the 
other  church  he  had  nothing  at  the  time,  but  the  living  was 
utterly  gone  from  him,  and  his  presentation,  institution,  and 
induction,  avoided,  he  would  have  been  eligible. 

Another  point  is  of  very  considerable  importance;  though  I 
have  no  diflSculty  in  saying,  that  my  opinion  upon  that  is,  that 
the  church  was  void  at  the  time  ;  and  there  can  hardly  be  more 
materials  for  judgment  than  there  are  now.  The  Bishop  of 
Exeter  is  not  a  necessary  party.  He  would  be  a  witness  upon 
the  trial.  The  answer  of  the  Bishop  was,  that  he  would  accept 
the  resignation ;  and  afterwards  a  formal,  distinct,  independent, 
resignation  was  made ;  but  was  not  formally  communicated  to 
the  Bishop :  nor  was  it  necessary  :  but  it  was  transmitted  to  him 
by  the  post.  Acceptance  followed.  The  Bishop  wrote  his 
acceptance  upon  it ;  and  signed  it  with  all  the  formality 
necessary  to  give  it  eflfect.  It  was  not  called  for.  Nothing  was 
done  upon  it,  so  as  to  give  it  publicity,  until  after  the  vacancy. 
There  was  evidently  no  collusion :   but  the  same  forgetfulness 
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remained ;  the  Bishop  not  recoUecting,  that  the  resignation  had       Hetes 
been  tendered  to  him.  £xeteb 

The  only  circumstance,  that  makes  an  impression  upon  me  is,  ^xfokd/ 
that  this  is  not,  and  ultimately  may  not  be,  a  question  between 
the  Bishop  and  the  patron  ;  as  to  what  the  Bishop  ought  to  do, 
after  having  given  his  acceptance ;  though  he  had  not  notified  it, 
or  granted  a  sequestration,  as  he  ought.  He  certainly  could  not, 
as  between  him  and  the  patron,  insist  upon  a  lapse.  But  there 
is  another  party,  who  has  a  right  to  insist,  *that,  whatever  may  [  *S44  ] 
be  the  fair  and  just  intention,  however  the  resignation  may  have 
been  tendered  and  accepted,  however  as  between  the  incumbent, 
the  patron,  and  the  Bishop,  it  may  not  be  binding,  that  party 
may  say,  he  is  entitled,  as  senior  fellow,  to  stand  in  the  place  of 
the  other,  unless  to  all  legal  intents  and  purposes,  in  form  as  well 
as  substance,  that  living  is  void.  Though  upon  the  authority 
that  has  been  referred  to,  I  should  say  it  was,  I  wish  to  look  a 
little  more  into  that.  Taking  that  to  be  a  binding  authority, 
from  the  time  of  formal  acceptation,  the  church  is  void  to  all  legal 
intents  and  purposes ;  and,  if  that  is  so,  and  the  construction 
of  the  deed  is,  as  I  have  stated,  the  defendant  Vye  was  eligible. 
But  the  question  is,  whether  a  third  party  has  a  right  to  insist,  how- 
ever it  may  stand  between  the  incumbent,  patron,  and  ordinary, 
that  this  church  was  absolutely  void  ;  and  whether  it  was  so  at  the 
time  of  the  vacancy ;  when  no  one  was  apprised  of  the  resignation : 
the  Bishop  having  totally  forgot,  that  any  act  was  done ;  and  the 
party  himself  did  not  consider  the  church  void ;  continuing  to  do 
the  duty  and  receive  the  emoluments  until  the  very  time,  when 
the  controversy  arose  :  the  acceptance  being  unknown  to  him ; 
though  perhaps  he  might  rest  upon  the  promise  of  the  Bishop. 

Thb  Lord  Chancellob  :  -^prfi  3. 

I  continue  of  the  opinion  I  expressed,  as  to  the  first  question, 
upon  the  construction  of  the  indenture.  There  can  be  no  other 
construction  than  this ;  that,  if  the  church  of  Merthoe  was  at 
the  time  of  the  avoidance  of  the  church  of  Wooton  vacant  by  the 
Bishop's  acceptance  of  the  resignation,  the  defendant  Yye  not 
only  ♦was  ehgible,  but  had  a  right  as  senior  fellow  of  the  [  •343  ] 
College,  to  be  the  object  of  the  grantor's  bounty. 
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[  ♦34C  ] 


The  second  question  is,  whether  there  was  a  resignation,  duly 
accepted  by  the  Bishop ;  so  as  to  produce  the  effect,  that  the 
church  of  Merthoe  was  no  longer  full  of  this  person,  but  it  was, 
as  if  he  had  never  been  presented,  instituted,  or  inducted.  It 
appears,  that  the  defendant  Vye  appeared  before  a  notary  public; 
and  in  the  most  emphatical,  and,  I  take  it,  the  usual,  words, 
expressed  his  resignation ;  and  upon  the  back  is,  the  attestation. 
There  is  but  one  part  of  this  instrument,  that  could  leave  any 
doubt  upon  my  mind :  that  is,  the  addition,  that,  to  give  his 
resignation  full  effect,  he  nominates  two  other  notaries  public 
his  proctors  or  substitutes,  to  exhibit  his  resignation  to  the 
Bishop.  The  only  doubt  arises  upon  this  ;  that  having  made 
the  resignation  before  a  notary,  duly  qualified  to  receive  it,  the 
defendant  did  not  leave  it  to  him,  nor  did  he  mean  himself,  to 
carry  it  to  the  Bishop  :  but  he  constitutes  two  other  notaries  to 
signify  it  to  the  Bishop.  I  found,  however,  upon  conversing  with 
a  person  of  great  eminence  in  the  Ecclesiastical  Court,  that  this 
act  of  the  Bishop  is  considered  not  a  judicial,  but  a  domestic,  act : 
the  law  confiding  to  him,  that  he  will  not  permit  resignation  for 
improper  purposes.  The  act  is  done  in  camera ;  requiring  no 
registration.  The  Bishop  in  his  answer  to  the  first  intimation  of 
a  wish  to  resign  communicated  his  ready  acceptance  for  the 
reasons  given  to  him  upon  that  communication  of  the  intention ; 
stating,  that  he  wrote  his  memorandum  of  acceptance.  The 
resignation  was  tendered  to  him.  The  Bishop,  if  he  had  any 
reason  to  suppose,  that  it  came  to  him  surreptitiously,  if  he 
thought  it  came  without  any  intention  of  that  person,  ought  to 
have  satisfied  himself,  that  it  came  from  him.  But  it  now 
appears,  *that  it  did  come  from  him  by  the  post;  and,  according 
to  the  practice  of  the  Ecclesiastical  Court,  if  the  party  comes 
into  Court,  and  does  any  act  himself,  there  is  an  end  of  the 
power  given  to  the  other ;  the  object  of  which  is  only  to  enable 
that  person  to  act  for  him  in  his  absence;  not  preventing  the 
original  act  by  himself. 

Therefore  I  cannot  permit  this  injunction  to  go. 
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HAXSON,    Ex    PAETE,  1806. 

(12  Veaey,  346-349.)  AprU^,  22. 

Set-off  in  bankruptcy  of  a  separate  debt  from  the  estate  against  a  Ebsrinb, 

joint  debt  to  it ;  sucb  joint  debt  being  really  a  security  only  for  a  separate  ^'^* 

debt  due  to  the  estate  from  the  person  claiming  the  benefit  of  the  set-off.  [  346  ] 

Assignees  subject  to  all  equities,  attaching  upon  the  bankrupt. 

At  the  time  of  the  bankruptcy  of  Castell  and  Powell  Hanson 
and  Williamson  were  indebted  to  them  in  a  joint  bond :  the 
former  as  principal,  the  latter  as  surety ;  and  Hanson  was  a 
creditor  upon  them,  on  his  separate  account.  The  assignees 
having  brought  an  action,  Hanson  presented  a  petition; 
praying,  that  he  may  be  allowed  to  set-off ;  and  to  prove  the 
balance. 

The  SoUcitor-General  and  Mr.  Cooke^  in  support  of  the 
petition,  admitting,  there  can  be  no  set-off  at  law  between  joint 
and  separate  debts,  insisted  upon  the  right  to  set-off  upon 
equitable  principles ;  as  in  Ex  parte  StepliensA 

Mr.  Richards  and  Mr.  Healdy  for  the  assignees,    argued, 
ihat  generally  speaking,  it  is  equally  clear  in  equity  as  at  law, 
that  a  joint  debt  cannot  be  set  off  ^against  a  separate  debt ;      [  *347  ] 
distinguishing  the  case  cited,  as  turning  upon  the  fraud ;   the 
circumstances  being  considered  as  matter  of  relief. 

The  Solicitor-General,  in  reply : 

It  is  true,  the  case  Ex  pdrte  Stephens  was  decided  upon 
equitable  grounds,  viz.  the  fraud :  equity  being  administered  in 
bankruptcy.  But  the  only  effect  of  the  fraud  was  to  constitute  a 
debt  from  one  party  to  another ;  and  the  circumstance,  that  one 
of  the  demands  had  its  origin  in  fraud,  could  not  make  any 
^lifference  upon  the  right  of  set-off.  In  that  case  the  claim  to 
set-off  stood  under  very  different  circumstances  :  the  petitioner, 
the  sister,  being  the  surety ;  and  the  brother  the  principal :  yet 
it  was  allowed.  This  petition  is  by  the  principal.  The  surety 
lias  a  right  to  be  relieved  by  the  principal ;  and  is  entitled  also 

t  AnU,  p.  175  (11  Ves.  24). 
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Hakboit,     to  the  benefit  of  all  the  securities  the  creditor  has  in  his  hands. 

Ex  parte,  g^  Yxq  has  a  right  to  money  in  the  hands  of  the  creditor :  and,  if 
Castell  and  Powell  had  continued  solvent,  the  surety  might  have 
filed  a  bill  against  them,  claiming  the  application  of  that  money. 
The  consequence  is  necessary;  that  he  has  a  right  in  the 
bankruptcy  to  have  it  taken  as  part  payment  of  the  joint  debt. 

April  22.      The  Lord  Chancellor  : 

The  question  upon  this  petition  is,  whether  the  petitioner, 
having  a  separate  demand  against  the  estate  of  the  bankrupts, 
can  set  that  off  against  the  joint  debt  of  himself  and  Williamson, 
for  which  an  action  has  been  brought  by  the  assignees;  and 
whether  I  ought  to  prevent  that  action  ;  and  permit  Hanson  to 
[  ♦348  J  stand  as  a  creditor  for  the  surplus  of  what  is  due  to  him  *upon 
his  separate  account.  It  is  not  necessary,  that  I  should  build 
the  judgment  I  am  to  deliver  upon  the  case  that  was  cited. 
Ex  parte  Stephens  A  It  is  not  necessary  to  go  near  so  far  imder 
the  circumstances  of  this  case.  What  appears  to  have  had  great 
effect  upon  Lord  Eldon  is,  that  the  reason  that  induced  Miss 
Stephens  to  be  security  for  her  brother,  was,  that  she  considered 
herself  a  creditor  of  these  bankers,  and  therefore  that  she  could 
make  use  of  that  fund  in  their  hands  for  her  own  security,  in 
case  her  brother  should  fall  under  any  embarrassment.  The 
diflSculty  was  this.  The  assignees  of  the  bankrupts  sued  the 
brother  only,  not  both ;  and,  having  a  clear  demand  against  him 
for  money  actually  advanced,  the  Lord  Chancellor,  exercising 
in  bankruptcy  the  double  jurisdiction,  equitable  as  well  as  legal, 
would  not  permit  them  to  sue  the  brother  as  they  had  defrauded 
the  sister.  When  it  may  be  necessary  to  go  that  length,  there 
can  be  no  better  authority  than  that  eminent,  learned,  and  ex- 
perienced Judge.  But  in  this  case  I  am  not  obliged  to  do  more 
than  courts  of  equity  were  in  the  habit  of  doing,  before  the 
Statute  of  Set-off  existed ;  which  statute  was  made  only  to 
prevent  circuity. 

Suppose,  the  bankruptcy  had  not  occurred.  A  plea  of  set-off 
could  not  have  been  put  in  to  an  action  by  the  bankers :  but  the 
moment  they  obtained  judgment  Hanson  would  have  brought  an 

T  Ante,  p.  175  (11  Ves.  24). 
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action;   and,  if  the  surety   had  paid   the  joint  debt,   would     Hakbon, 
have  re-paid  him   by  the  money  recovered  in  that  action:  if       *P*r*^ 
Hanson  himself  had  paid  it,  he  would  then  have  been  reim- 
bursed ;  and,  if  they  had  paid  in  moieties,  they  would  have 
divided  it.    So  the  thing  would  have  been  just  as  if  no  action 
had  been  brought.     Without  the  aid  therefore  of  the  extra- 
ordinary principle  of  fraud,  which  governed  the  case  Ex  parte 
*St^lienSy  there  is  a  clear   principle,  that  decides  this  case;      [*349] 
that    assignees  in   bankruptcy    take,   subject    to  all   equities 
attaching  upon  the  bankrupt;    and,  as  the  condition  of  the 
bankrupts,  if  they  had  continued  solvent,  would  as  between  them 
and  these  persons,  be  such  as  I  have  represented,  that  must  be 
the  condition  of  the  assignees. 

The  order  upon  this  petition  must  therefore  be,  that  the 
petitioner  shall  be  at  liberty  to  set  off  so  much  of  the  money  due 
to  him  from  the  estate  of  the  bankrupts  upon  his  separate 
account,  as  may  be  necessary^  to  discharge  the  joint  debt  from 
him  and  Wilhamson  ;  and  that  he  may  prove  the  residue  under 
the  commission. 


[This  decision  afterwards  came  before  Lord  Eldon,  L.G.  as 
shortly  reported  at  18  Vesey,  232 — 288,  who  affirmed  the  same  on 
the  special  ground  that  the  joint  debt  was  nothing  more  than  a 
security  for  the  separate  debt.] 


1811. 
Aug.  17. 


B.B. — rojj'  vm. 
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MORSE    V.  EOYAL. 

(12  Vesey,  355—378.) 

Purchase  by  a  trustee  from  the  cestui  que  trust  estabHahed  under 
circumstances ;  with  confirmation  and  acquiescence. 

Contracts,  contrary  to  the  policy  of  the  law,  as  a  deed  of  gift  by  a 
[  355  ]  client  to  an  attorney,  by  an  heir  to  guardian,  the  purchase  of  a  rever- 

sion from  a  young  heir,  a  trustee  selling  to  himself,  set  aside  without 
evidence  of  fraud. 

Nature  and  effect  of  confirmation :  clear  evidence  necessary ;  if  fraud 
has  been  clearly  established. 

Effect  of  length  of  time,  not  as  a  bar  to  relief  against  fraud,  but  by 
way  of  evidence. 

Effect  of  length  of  time,  as  evidence,  in  the  instance  of  incorporeal 
hereditaments. 

Charters,  and  even  an  Act  of  Parliament  presumed. 

Effect  of  laches  with  reference  to  the  Annuity  Act. 

The  object  of  this  bill  was  to  set  aside  a  purchase,  by  a  trustee, 
under  the  following  circumstances : 

John  Morse  died  in  1781 ;  seised  and  possessed  of  considerable 
real  and  personal  estates  in  the  West  Indies ;  which  by  his  will 
he  gave  to  his  two  sons-in-law  Vanheylin  and  Green,  and  Mitchell, 
whom  he  also  appointed  executors ;  upon  trust  for  the  payment 
of  debts,  and,  subject  thereto  principally  for  his  natural  son. 
Green  was  also  one  of  the  residuary  legatees,  and  had  been  the 
partner  of  the  testator  and  his  consignee.  Soon  after  the  testator's 
death  Vanheylin,  who  had  been  his  agent  in  the  West  Indies, 
came  to  England :  and  the  original  contract  took  place  at  the  end 
of  the  year  1784,  and  the  beginning  of  1785 ;  the  deeds  bearing 
date  in  December,  1784,  and  the  7th  of  January  following,  in 
consideration  of  7,500/. ;  which  sum  was  paid.  The  testator's 
son  at  the  time  he  entered  into  this  contract  was  about  the  age  of 
25,  a  lieutenant  in  the  Horse  Guards.  Some  time  afterwards, 
upon  the  representation  of  Morse,  that  the  purchase  was  at  an 
under- value,  another  treaty  commenced  for  a  farther  considera- 
tion, to  be  paid  to  Morse ;  to  which  Vanheylin  at  length  agreed : 
and  another  deed  was  executed,  bearing  date  the  17th  of 
February,  1790 ;  by  which  Morse  was  to  receive  the  farther  sum 
[  •sse  ]  of  7,500Z.  payable  *by  instalments :  the  answer  representing,  that 
the  amount  was  fixed  by  the  arbitration  of  Green;  to  whom 
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Yanheylin  proposed  to  refer  it ;  and  who  awarded  the  sum  of  '  Mobse 
15,000f.  as  the  value.  Of  that  sum  part  only  was  received  by  boyal. 
Morse :  Yanheylin  becoming  insolvent ;  and  Morse  taking  a 
dividend  with  his  other  creditors  for  what  remained  due  to  him 
on  that  account :  having  previously'  brought  an  action,  and 
resisted  an  injunction.  The  bill  was  filed  after  the  death  of 
Yanheylin  against  Green  and  Mitchell,  his  executors,  and  against 
his  daughter  Mrs.  Smith,  as  heir  at  law  and  residuary  legatee ; 
suggesting  inadequacy  of  consideration,  fraudulent  advantage 
taken  by  Yanheylin  of  his  situation,  as  trustee,  &c. ;  and  that 
the  recitals  in  the  deed  of  1790,  as  to  the  circumstances  of  the 
arbitration  by  Green  were  false ;  and  praying,  that  the  purchase 
by  Yanheylin  may  be  set  aside ;  that  the  trusts  of  Morse's  will 
may  be  executed ;  that  accounts  may  be  directed,  and  the  property 
applied  accordingly ;  and  that  the  residue,  after  payment  of  the 
debts  and  legacies,  may  be  divided  between  the  plaintiff  and 
Green,  &g.  according  to  their  respective  interests.  The  defendants 
Smith  and  his  wife  relied  principally  upon  the  circumstances, 
that  the  purchase  was  proposed,  and  pressed  upon  Yanheylin  by 
Morse ;  who  said,  he  was  determined  to  sell,  and  would  put  it  up 
at  Garraway's,  and  had  attempted  to  sell  to  other  persons ;  that 
there  was  no  evidence  of  distress ;  that  the  title  of  Morse  was  not 
clear ;  and  was  actually  in  litigation  upon  an  appeal  to  the  Privy 
Council  from  a  judgment  in  the  West  Indies,  in  his  favour  upon 
a  bill  filed  in  1788 :  the  objection  arising  under  a  Colonial  Act 
of  Assembly,  restraining  devises  in  favour  of  the  children  of 
negroes  or  mulattoes ;  that  the  value  was  fixed  by  the  arbitra- 
tion of  Green ;  and  the  suit  was  not  instituted  until  after  the 
death  of  Yanheylin.  Green  also  died,  before  the  cause  was  heard ; 
and  the  suit  was  revived  against  his  representatives.    *    «    * 

Mr,  Perceval,  Mr.  Hart,  and  Mr.  BeU,  for  the  plaintiff:  [  363  ] 

Under  the  circumstances  of  this  case  this  purchase  cannot 

stand  :  a  purchase  by  a  trustee  from  the  cestui  que  trust,  acting 

upon  the  representation  of  the  trustee,  who  took  advantage  of 

the  ignorance  of  the  cestui  que  trust,  and  the  pressure  of  his 

circumstances ;  which  by  the  management  of  the  trustee  could 

be  made  more  pressing;  followed  by  what  is  called  a  deed  of 
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MoBSE       confirmation,  containing  false  recitals :  the  party,  who  sold  not 

RoTAL.      ^  possession ;  and  under  circumstances,  that  made  him  not  aui 
juris :  the  party  purchasing  in  possession  of  the  whole  estate. 

[  864  ]  *  *  j^  elass  of  agreement,  at  which  the  Court  looks  with  great 
jealousy,  is  that  between  trustees  and  cestui  que  trust :  a  subject, 
upon  which  Lord  Eldon  states  his  opinion  with  great  precision 
in  Gibson  v.  Jeyes,^  Ex  parte  Lacey^X  and  Coles  v.  Trecothick ;  § 
that  a  trustee,  before  he  can  treat  with  his  cestui  que  trust,  must 
discharge  himself  from  the  office  of  trustee ;  and  communicate 
all  the  knowledge  he  has  acquired.  What  Lord  Habdwicke  says 
in  Lord  Chesterfield  v.  Janssen,\\  is  rational  and  sensible,  with 
reference  to  the  principle,  stated  by  Lord  Eldon,  that  it  is 
incumbent  upon  parties  in  such  a  situation  to  shew,  that  all  is 
fair  and  proper. 
As  to  the  doctrine  of  confirmation.  *   *  In  Lord  Chesterfield 

\  •865  ]  *v.  Janssen  IF  the  Lord  Chancellor  and  Judges  held,  that  the 
party  confirming  should  know  all  the  circumstances :  and  should 
stand  so  unconnected  with  the  preceding  transaction  as  to  have 
the  complete  power  of  determining,  as  upon  an  original  act, 
whether  he  would  do  it,  or  not.  In  Crowe  v.  Ballard  \\  Lord 
Thtjrlow  held  clearly,  that  the  confirmation  could  not  be  by  an 
act  done  under  the  influence  of  the  former  transaction.    *    ^    * 

The  Solicitor-General,  Mr.  Alexander,  and  Mr.  Leach,  for 
the  defendants.  Smith  and  his  wife : 

The  law  of  this  Court  is  not,  that  a  trustee  may  not  purchase 
from  his  cestui  que  trust,    *    *    * 

1.867]  Then  the  transaction  of  1790  is  a  complete  confirmation. 

«    «    » 

[  868  ]  In  Croive  v.  Ballard  tt  Lord  Thurlow  did  not  mean,  that  there 

can  be  no  confirmation,  unless  the  original  transaction  is  quite 
undone  and  annihilated.  If  that  is  the  efiect,  there  would  be 
inconsistency  in  describing  the  second  transaction  as  a  con- 
firmation. *  *  Is  it  possible  to  set  aside  this  second  transac- 
tion, five  years  afterwards ;  upon  which  7,500Z.  more  is  paid :  the 

t  5  E.  E.  293  (6  Yes.  266).  ||  1  Atk.  301. 

1  6  B.  E.  9  (6  Ves.  625).  f  1  Atk.  301. 

§  7  E.  E.  167  (9  Ves.  234).  tt  1  E.  E.  122  (1  Ves.  J.  215). 
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party  five  years  older ;  a  man  of  the  world ;  guarded  against      Mobbs 
transacting  with  trustees,  and  with  this  trustee  particularly  ?    If      botal. 
that  can  be  done,  there  can  be  no  confirmation.    The  conse- 
quences *of  the  delay  must  be  considered  :  families  acting  upon      [  ^369  ] 
their  supposed  rights ;  putting  the  property  in  settlement,  and 
applying  it  to  other  occasions.    ♦    *    * 

Mr.  Perceval^  in  reply.    *    *    * 

The  Lobd  Changbllob  :  [  871  j 

The  authorities  connected  with  this  case  are  not  many ;  and 
the  principles  are  perfectly  clear.  One  class  of  cases  is  that  of 
contracts,  that  may  be  avoided,  as  being  contrary  to  the  policy 
of  the  law;  which  are  interdicted  for  the  wisest  reasons.  Of 
that  kind  are  a  *deed  of  gift,  obtained  by  an  attorney  while  [^872] 
engaged  in  the  business  of  the  author  of  that  gift ;  a  deed  by  an 
heir,  when  of  age,  to  his  guardian ;  purchases  of  reversions  from 
young  heirs,  when  of  age.    *    *    * 

[His  Lordship  then  referred  to  the  cases  which  had  been  cited, 
and  proceeded  as  follows  :] 

As  to  the  doctrine  of  confirmation,  it  stands  upon  several  [873] 
authorities ;  where  a  man,  having  been  defrauded,  with  complete 
knowledge  chooses  to  come  again  in  contact  with  the  person 
who  defrauded  him  ;  abandons  his  right  to  abrogate  the  contract ; 
and  enters  into  a  plain,  distinct,  transaction  of  confirmation. 
But  when  the  original  fraud  is  clearly  established  by  circum- 
stances, not  liable  to  doubt,  a  confirmation  of  such  *a  trans-  [  ^374  ] 
action  is  so  inconsistent  with  justice,  so  unnatural,  so  likely  to  be 
connected  with  fraud,  that  it  ought  to  be  watched  with  the 
utmost  strictness,  and  to  stand  only  upon  the  clearest  evidence ; 
as  an  act,  done  with  all  the  deliberation,  that  ought  to  attend  a 
transaction,  the  effect  of  which  is  to  ratify  that,  which  in  justice 
ought  never  to  have  taken  place. 

As  to  the  effect  of  length  of  time,  where  there  is  no  bar  by 
the  Statute  of  Limitations,  a  court  of  equity  will  never  lay  down 
as  a  general  proposition,  that  though  the  fact,  that  imposition 
has  been  practised,  is  established,  the  party  is  too  late ;  and  by 
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MoBSE  the  accident  of  the  death  of  the  person,  TV'ho  might  have  contra- 
Royal.  dieted  him,  shall  be  deprived  of  his  right  to  relief.  The  true 
operation  of  length  of  time  is  by  way  of  evidence  ;  and,  acknow- 
ledging the  rule  as  to  dealings  between  a  trustee  and  the  cestui 
que  trust,  and,  that  the  transaction  should  be  more  narrowly 
watched  than  in  the  case  of  strangers,  yet  it  is  to  be  examined 
according  to  the  rules  of  evidence;  standing  upon  the  eternal 
principles  of  justice ;  and  recognized  by  the  whole  theory  and 
practice  of  the  law  of  England.  Considered  in  that  way,  length 
of  time  may  have  some  operation :  in  what  degree  depends  upon 
the  circumstances  of  this  case ;  which  are  peculiar.  Particular 
attention  is  due  to  the  joint  trust,  in  Yanheylin,  Mitchell  and 
Green;  owing  therefore  a  joint  duty:  Green  a  partner  with 
Morse,  and  consignee.  At  the  date  of  the  original  contract,  in 
1785,  Morse  was  an  officer ;  and  it  does  not  appear,  that  he  was 
in  any  particular  distress.  Green,  with  all  the  knowledge  he 
must  have  had  of  the  value  of  the  real  and  personal  estate,  and 
who  had  married  the  sister  of  this  young  man,  was  made  a  co- 
trustee ;  in  which  respect  this  is  much  stronger  than  the  case  of 
[  *375  ]  a  single  trustee  and  ^cestui  que  trust.  The  fair  presumption 
from  such  circumstances  is,  that  imposition  would  be  avoided. 
The  objection  in  the  case,  that  has  been  cited,  of  an  attorney, 
having  the  party  in  his  power,  is  obviated  in  a  great  degree ; 
where  there  is  another  trustee,  consenting :  a  person  of  this 
description,  who  derives  no  benefit  from  the  contract.  This  is 
a  peculiar  feature  in  the  cause.  If  Green  were  now  living,  and 
proved  that  this  transaction  was  a  fraud  committed  by  Yanhey- 
lin, his  testimony  would  not  be  entitled  to  any  respect;  the 
fraud,  if  any,  being  committed  as  much  by  him  as  by 
Vanheylin. 

Another  circumstance^  deserving  attention,  is,  who  first  made 
the  proposition  ?  This  is  not  a  trustee,  looking  round  him  ;  and 
fixing  his  eye  upon  this  property,  as  increasing  in  value.  It  is 
in  evidence,  that  Morse  was  determined  to  sell  it ;  and,  if  he 
could  not  get  what  he  wanted,  that  he  would  put  it  up  at  Garra- 
way's ;  that  he  frequently  teased  Vanheylin  to  purchase  it ;  who 
was  reluctant ;  but  at  last  said,  he  would  go  the  length  of  giving 
6,000L    The  debts,  due  to  the  estate  at  that  time,  were  above 
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113,000Z. :  in  1790  they  were  118,000Z. :  debts  from  all  sorts  of  Moksb 
people :  at  a  great  distance :  liable  to  accident,  from  the  situa-  botal. 
tion,  in  the  West  Indies ;  where  debts  and  estates  are  frequently 
sold  upon  terms,  that  at  first  have  the  appearance  of  fraud. 
There  is  nothing  like  pretium  affectionis  here.  Yet  I  do  not  join 
in  any  panegyric  upon  Vanheylin's  conduct,  though  I  may 
dismiss  this  bill;  and  I  repeat,  that  I  should  not  have  been 
sorry  to  have  found,  that  the  rule  reached  this  case.  But 
this  is  a  contract,  that  cannot  be  dissolved  except  upon  legal 
principles. 

The  effect  of  the  transaction  in  1790  is  this.  This  gentleman, 
not  a  minor,  not  a  lunatic,  with  his  brother-in-law,  *and  other  T  *376  ] 
assistance  near  him,  finding,  that  this  was  a  better  thing  than  he 
imagined  at  the  date  of  the  contract  in  1785,  goes  to  Yanheylin ; 
not  charging  him,  as  having  committed  a  fraud,  but  applying  as 
cestui  que  trust  to  a  person,  who  had  gained  an  advantage,  which 
a  relation  at  least  ought  not  to  take ;  desiring,  that,  as  the 
property  had  improved,  either  the  contract  should  be  dissolved, 
or  Yanheylin  should  give  him  what  it  was  then  worth.  An 
application  was  made  to  Green,  as  a  common  friend :  each  party 
standing  upon  his  right :  the  plaintiff  insisting,  that  he  should 
have  more ;  but  not  on  the  ground  of  fraud :  the  other  referring 
to  the  plaintiff's  own  brother-in-law,  standing  in  the  same 
character  as  Yanheylin :  a  man,  who  cannot  be  supposed  to 
have  an  interest  to  join  in  a  breach  of  his  trust,  for  the  purpose 
of  defrauding  his  brother-in-law,  and  throwing  money  into  the 
hands  of  another  person,  with  whom  he  does  not  appear  to  have 
been  connected.  There  is  no  evidence  of  collusion  with  Yanhey- 
lin for  that  purpose. 

The  second  transaction,  in  1790,  is  in  its  circumstances 
nothing  like  another  fraud,  growing  out  of  the  former :  the  act 
of  a  man  of  full  age ;  and  all  these  circumstances  within  his 
reach  and  knowledge. 

It  does  not  rest  there.  At  this  time  the  plaintiff  had  by  no 
means  a  title  to  the  estate ;  and  it  is  plain,  he  was  perfectly 
aware,  that  the  infirmity  of  his  title  constituted  one  of  the 
considerations  of  the  contract.    That  infirmity,  resting  upon  the 
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MoBss       local  law,  stood  upon  a  claim  by  no  means  contemptible ;  which 

KoYAL.      was  finally  determined  at  the  Cockpit  with  great  consideration, 
upon  an  appeal  from  the  judgment  obtained  in  Jamaica. 

[  377  ]  The  plaintiff,  so  far  from  attempting  to  rescind  what  had 

passed,  brought  an  action,  standing  upon  his  contract,  for  the 
remainder  of  the  consideration.  The  defendant  did  not,  as  in 
Wiseman  v.  Beake^f  endeavour  to  draw  him  into  a  ratification ; 
but  came  to  this  Court,  to  do  what  was  dishonest  certainly; 
saying,  he  had  a  right  to  the  money ;  but  there  was  a  warranty 
in  the  contract  of  his  title  to  the  estate ;  and  insisting,  that,  until 
it  was  seen  what  became  of  Edward  Morse's  claim,  the  action 
should  be  enjoined.  The  plaintiff,  with  complete  knowledge  of 
all  the  circumstances,  (and  he  could  not  then  be  under  the  age 
of  thirty,)  in  his  answer  to  that  bill  insists,  that  the  Court 
should  dissolve  the  injunction  against  him;  and  would  have 
obtained  the  advantage  of  his  suit,  if  not  prevented  by  the 
insolvency  of  Yanheylin's  estate ;  from  which  he  took  a  dividend, 
founded  upon  that  contract,  the  existence  of  which  he  now 
denies.  Upon  the  case  of  Wiseman  v.  Beakey  if  that  case  is  to 
be  considered  as  an  authority,  I  do  not  view  this  in  the  light  of 
confirmation,  but  as  repelling  the  evidence. 

The  point  upon  the  length  of  time  is  put  thus ;  that  I  must 
shift  the  proof  from  the  one  to  the  other.  I  do  not  know,  that 
I  am  to  go  that  length.  I  am  to  see,  that  the  transaction  was 
fair ;  that  no  advantage  was  taken ;  that  there  was  no  conceal- 
ment. Length  of  time  operates  only,  as  it  does  in  the  instance 
of  rights  of  way  and  other  incorporeal  hereditaments,  upon  the 
infirmity  attending  all  human  testimony :  where  witnesses  are 
suffered  to  die,  before  the  claim  is  made,  much  is  to  be  presumed 
against  it.  Charters,  and  even  an  Act  of  Parliament,  as  Lord 
Mansfield  says,  have  been  presumed.    Li  the  instance  of  an 

|-  ♦373  ]  annuity,  *open  to  objection  under  the  Act  of  Parliament,  the 
Act  being  imperative.  Lord  Bosslyk  considered  the  Court  bound, 
notwithstanding  the  party  had  lain  by.  But  Lord  Kenton's 
opinion  upon  that  was  so  different,  that,  where  I  pressed  a  case 
upon  him,  the  party  not  having  lain  by,  but  the  witness  being 
dead,  insisting,  that  the  Act  imperatively  bound  the  Court,  the 

t  2  Vem.  121. 
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answer  of  Lord  Eenton  was,  that  there  was  nothing  in  the  Act  Mobsb 
binding  the  Court  to  believe  an  affidavit  that  could  not  receive  rotal. 
contradiction.  In  Symmons  v.  Mortimer  \  also  Lord  Eenton 
says,  the  length  of  time  which  had  elapsed  since  the  granting 
of  the  annuity,  and  the  defendant's  having  lain  by  till  the  death 
of  the  agent,  by  whom  the  business  was  negotiated,  and  till  all 
the  evidence  of  the  transaction,  except  what  he  himself  had 
disclosed,  was  lost,  might  perhaps  have  been  a  sufficient  answer 
to  this  application. 

If  Yanheylin  was  living  he  might  say,  the  plaintiff  had  an 
account ;  and  there  were  witnesses,  who  could  prove  the  integrity 
of  the  transaction.  How  is  it  possible,  that  length  of  time  shall 
not  operate  in  this  way :  not  to  induce  the  Court  to  refuse  to 
hear  the  plaintiff ;  but  that  unfortunately  without  design  he  has 
put  it  out  of  the  power  of  the  Court  to  see  the  wrong  with  the 
distinctness,  that  is  necessary,  in  order  to  act. 

As  to  granting  an  issue,  the  case  could  not  be  made  out  at 

law.     The  evidence,  the  acquiescence,  and  the  length  of  time, 

are  strong  against  the  claim.    Green  is  dead,  and,  if  living,  he 

could  not  upon  [any  principle  be  admitted  to  say,  a  co-trustee 

and  relation  had  been  engaged  in  a  scandalous  collusion  to 

defraud  the  plaintiff. 

The  bill  was  dismissed,  without  costs. 


1806. 

Maij  20. 


Molls  Court, 
Gbast,  M.R. 


BATE    V.   SCALES.^ 

(12  Vesey,  402—406.) 

Trustees  under  a  misrepresentation,  that  the  fund  was  invested  in 
stock,  charged  with  interest  at  5  per  cent,  upon  the  same  principle  as  if 
they  had  sold  out  stock,  and  used  the  money :  viz.  an  option  to  the        [  402  ] 
cestui  que  trust  to  have  the  actual  profit,  or  5  per  cent. 

In  this  suit,  instituted  by  parties,  claiming  under  a  marriage 
settlement,  against  the  surviving  trustee,  who  was  also  the 
executor  of  the  other  trustee,  deceased,  *the  plaintiffs  sought  to      [  *^^^  ] 
charge  the  defendant  with  interest  at  5  per  cent,  upon  the 
admission  of  a  representation  by  the  trustees,  that  they  had 

t  Hunt's  Ann.  75.  60  L.  J.  Gh.  271,  63  L.  T.  831. 

X  Moore  v.  KnigJU,  '91,  1  Ch.  547, 
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Bate  stock  to  the  amount  of  800Z.  standing  in  their  names  in  1777  ; 
Scales,  accounting  for  the  dividends;  and  settling  an  account,  as  for 
stock,  in  1784,  though  there  was  no  such  fund :  the  defendant 
representing,  that,  with  the  concurrence  of  Bate  and  his  wife, 
Home,  the  deceased  trustee,  kept  the  money,  and  was  to  account 
for  it  as  stock. 

Mr.  Richards  and  Mr.  Hall,  for  the  plaintiffs : 

The  representation,  now  made  by  the  defendant,  is,  that  in 
1777  he  and  the  other  trustee  had  not  the  stock ;  but  that  he  is 
willing  now  to  give  the  fund,  as  stock  at  that  time ;  having  used 
the  money,  and  dealt  in  the  funds  from  that  time  to  this.  *  * 
A  trustee,  representing  himself  to  have  this  fund  in  1777,  must  be 
considered  in  the  same  situation  as  if  he  had  sold  or  converted 
[  *404  ]  the  stock ;  in  which  case  the  settled  rule,  giving  an  option  *either 
to  have  the  stock  replaced,  or  to  take  the  money  with  51,  per  cent, 
would  prevail.  The  authorities  establishing  that  are  Harrison 
V.  Harrison y\  Bostock  v.  Blakeney.l  *  *  These  plaintiffs  are 
therefore  entitled  to  have  the  capital  replaced,  and  the  difference 
between  the  dividends,  for  which  they  offer  to  account,  and  51. 
per  cent,  from  1777. 

Mr.  Alexander  and  Mr.  Thomson,  for  the  defendant : 

The  principle  of  the  cases  referred  to  is  admitted ;  but  it  is  not 
applicable.  The  answer  to  this  charge  is,  that  Bate  and  his  wife 
knew,  that  the  trustees  had  this  money ;  and  wished  Home,  who 
was  a  man  of  fortune,  to  keep  it  upon  his  personal  security. 
They  could  not  be  imposed  upon  by  the  account.  The  under- 
standing was,  that,  though  the  account  was  taken,  as  if  the  fund 
existed  in  the  shape  of  stock,  it  was  no  more  than  that  Home 
was  bound  by  his  personal  liability  for  so  much  stock.  If  the 
fund  never  was  invested,  and  that  was  occasioned  by  the  cestui 
que  trust,  what  ground  is  there  for  taking  it  as  at  a  particular 
day  ?  This  does  not  resemble  the  case,  where  a  specific  fund  can 
be  followed. 

Mr.  Richards,  in  reply,  insisted,  that  to  support  the  claim 
against  the  trustees,  it  was  sufQcient  to  establish,  that  they  had 

t  2  Atk.  121.  X  2  Br.  C.  C.  653. 
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represented  that  there  was  stock ;  and  that  the  concurrence  of       Bate 

mm 

the  plaintiffs  was  not  made  out.  Scales. 

The  Master  op  the  Rolls  :  [  ^05  ] 

If  the  sum  had  been  originally  invested  in  stock,  there  must 
have  been  some  time  at  which  it  ceased  to  be  stock ;  and  then 
the  admitted  principle  would  apply.  It  is  just  the  same,  whether 
he  had  it  actually,  or  by  his  representation  is  to  be  taken  as 
bound.  See  the  consequence;  supposing,  that  representation 
could  be  made  without  any  interference  against  the  trustee,  ex- 
cept that,  when  the  falsehood  of  the  representation  is  discovered, 
he  should  invest  the  fund  in  stock.  The  trustee  might  always 
take  his  chance  of  being  able  to  purchase  stock  upon  a  subsequent 
day  at  a  less  price.  He  shall  not  have  that  chance.  I  will  take 
him  to  have  had  it,  and  to  have  sold  it.  When  a  trustee  sells 
out  stock,  there  is  a  chance,  that  the  stock  may  rise  ;  so  that  a 
loss  may  be  incurred  by  him  upon  reinvesting  the  money.  That 
however  is  not  considered :  but  he  is  held  to  account  upon  the 
principle,  that  he  might  have  had  a  profit. 

If  this  was  a  representation  of  a  falsehood,  to  which  Mr.  Bate 
was  privy,  then  at  least  to  the  extent  of  his  interest  he  could  not 
Bet  up  a  claim ;  and  it  is  doubtful,  whether  any  one  could,  for 
then  the  trustee  would  not  have  deceived  any  person.  It  would 
be  a  mere  contract,  that  they  would  take  his  security  instead  of 
funded  security ;  and  all  they  could  desire  would  be,  that  he 
should  give  them  fimds,  whenever  they  chose  to  ask  for  them. 
The  parents  were  contracting  for  their  children ;  and  the  children 
could  not  have  insisted  upon  his  doing  more  than  he  originally 
undertook  to  the  party  contracting.  There  is  no  evidence,  that 
Mr.  Bate  was  privy  to  the  fact,  that  there  was  no  stock.  The 
evidence  is  rather  the  other  way.  It  is  not  proved,  that  there 
was  no  stock.  On  the  contrary,  from  the  *evidence  it  appears  [  *106  ] 
probable,  that  there  was  some.  I  consider  the  case  of  a  repre- 
sentation that  the  stock  did  exist  as  precisely  a  parallel  case  to 
the  actual  existence  of  the  f imd  in  stock  upon  that  day ;  which 
stock  was  sold  out. 

Upon  the  whole,  the  plaintiffs  are  entitled  to  what  they  pray. 
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^^^'  (12  Vesey,  413—417.) 

OS  ^^^  Assets  marshalled;  if  it  appears  at  any  period  of  the  cause,  that 

'    *  '  specialty  creditors  have  gone  upon  the  personal  estate;  though  the 

[  413  ]  bill  is  not  framed  with  that  view. 


[  416  ]  The  common  decree  was  pronounced  for  an  account  of  the 

personal  estate,  &c. 

For  the  plaintiff  it  was  then  said,  the  creditors  had  a  right 
to  marshal. 

Mr.  Richards,  for  the  defendants,  objected,  that  the  bill  was 
not  framed  with  that  view ;  to  which  it  was  replied,  that  if  the 
Court  sees  at  any  period,  that  creditors  by  simple  contract  will  be 
deprived  of  their  debts  by  specialty  creditors  going  against  their 
fund,  the  Court  will  of  itself,  without  being  called  upon,  direct 
the  assets  to  be  marshalled. 

The  Master  of  the  Bolls: 

I  think  so.  Suppose,  it  appeared  for  the  first  time  by  the 
report,  that  a  specialty  creditor  was  paid  out  of  the  personal 
estate :  it  would  not  be  necessary  to  file  another  bill  for  the 
L  *417  ]  purpose  of  marshalling  the  assets.  *The  simple-contract  creditor, 
when  filing  the  bill  might  not  know,  that  specialty  creditors  were 
paid  out  of  the  personal  estate.  My  opinion  is,  that  this  direction 
may  be  made ;  unless  the  practice  is  quite  the  other  way.  I  am 
disposed  to  make  the  decree  at  present :  but  it  may  be  mentioned 
again  upon  this  point,  if  any  thing  is  found  upon  it. 

The  decree  was  made ;  and  it  was  not  mentioned  again. 
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PALET    V.  FIELD.f  isoe. 

(12  Vesey,  435-445.)  '^'^^• 

Surety  for  indemnity  to  a  limited  amoiint,  having  paid  to  the  extent    Rolls  Court. 
of  his  engagement,  entitled  to  dividends  upon  proof  by  tlie  creditor  O^akt,  M.II. 
under  the  bankruptcy  of  the  principal  debtor ;  subject  to  a  deduction  of      '  [  435  ] 
the  proportion  of  dividend  upon  the  residue  of  the  debt  proved,  beyond 
that,  for  which  the  surety  was  engaged,  supposing  that  expunged. 

The  surety  not  entitled  to  the  benefit  of  proof  against  other  estates 
upon  a  distinct  security. 

BicHABD  Falet  and  the  plaintiff  John  Green  Faley  executed  a 
joint  bond,  dated  the  24th  of  December,  1799,  to  the  defendants, 
who  are  bankers,  in  the  penal  sum  of  3,0(X)Z. ;  with  condition ; 
reciting,  that  Bichard  Paley  had  kept  an  account  with  the  defen- 
dants, as  his  bankers  ;  and  to  secure  the  re-payment  of  all  and 
every  such  sum  and  sums  of  money,  as  then  had  been  or  should 
hereafter  be  advanced  by  them  to  Bichard  Faley  or  his  partners, 
he,  and  the  plaintiff  as  his  surety,  agreed  to  give  their  joint  bond ; 
and  it  was  declared,  that  if  they  or  either  of  them,  &c.  should 
pay  all  such  sum  and  sums  of  money  as  the  bankers  either  had, 
or  should,  or  might,  at  any  time  hereafter  pay,  advance,  or 
disburse,  with  interest  and  commission,  on  account  of  or  for  the 
use  of  Bichard  Faley,  or  any  person  in  partnership  with  him, 
whether  by  bill  of  exchange  or  otherwise,  and  also  if  Bichard 
Paley  and  the  plaintiff,  or  their  heirs,  executors,  or  administrators, 
should  from  time  to  time  upon  demand  pay  to  the  bankers  all 
such  other  sum  and  sums  of  money  as  then  were  or  should  be 
due  or  owing  by  Bichard  Faley  or  other  persons  as  aforesaid  to 
the  bankers,  or  in  any  other  manner,  or  upon  any  other  account 
whatsoever,  then  the  obligation  to  be  void ;  with  a  proviso, 
declaring,  that  the  plaintiff,  his  heirs,  &c.  should  not  be  answer- 
able for,  or  liable  to  pay,  by  virtue  of  the  condition  of  the  said 
bond,  on  account  of  Bichard  Faley  or  his  partners,  as  aforesaid, 
his  heirs,  &c.  any  sums  of  money  to  a  larger  amount  than  the 
sum  of  1,500Z.  with  interest  from  the  time  the  same  should  be 
demanded :  the  meaning  of  the  parties  being,  that  the  bankers 
should  not  be  indemnified  by  the  plaintiff  by  *virtue  thereof  for  C  *^36  j 
any  loss,  which  they  should  sustain  by  giving  credit  to  Bichard 

t  EllU  V.  Emmanuel  (1876)  1  Ex.  D.  157,  46  L.  J.  Ex.  25,  34  L.  T.  553. 
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Paiet       Paley,  or  any  partner  with  him,  as  aforesaid,  beyond  the  sum  of 
Field.       l^SOOL  and  interest^  any  thing  therein  contained  to  the  contrary 
notwithstanding. 

In  May,  1803,  a  commission  of  bankruptcy  issued  against 
Bichard  Paley.  The  defendants  were  admitted  under  that  com- 
mission, as  creditors  upon  the  bond  to  the  amount  of  8,0002. 
They  also  proved  under  a  commission  against  Smith  and  Ashton 
upon  bills  of  exchange,  drawn  by  Richard  Paley,  and  accepted  by 
them.  Upon  the  18th  of  January,  1804,  the  plaintiff  paid  the 
defendants  the  sum  of  1,500Z.,  with  interest  from  July  preceding ; 
at  which  time  they  made  the  demand.  A  dividend  of  2s.  in  the 
pound  was  received  by  the  defendants  under  the  commission 
against  Bichard  Paley.  They  also  received  dividends  of  8«.  6d. 
under  the  other  commission. 

The  bill  prayed  an  account  of  the  dividends  received  under 
both  commissions;  and  that  the  future  dividends  may  be  as- 
signed to  the  plaintiff. 

The  defendants  by  their  answer  insisted,  that  they  were  en- 
titled to  apply  the  sum  of  1,5002.,  received  from  the  plaintiff,  as 
far  as  that  will  extend,  to  satisfy  the  loss  they  may  ultimately 
sustain  by  the  bankruptcy  of  Bichard  Paley ;  and  that  they  are 
entitled  to  receive  and  apply  the  dividends  paid  upon  the  whole 
debt,  proved  by  them  imder  the  commission,  until  they  shall 
receive  full  satisfaction  upon  the  debt  due  to  them  from  Bichard 
Paley ;  which,  including  the  bond,  exceeded  8,0002. ;  for  which 
sum  they  were  admitted  creditors. 
[  ^37  ]  They  represented,  that  the  bills,  accepted  by  Smith   and 

Ashton,  had  no  connection  with  the  bond  executed  by  the 
plaintiff,  except  as  they  were  securities  for  the  general  account 
of  Bichard  Paley. 

Mr,  Ricliards  and  Mr.  Httddtestone,  for  the  plaintiff : 

If  this  had  been  a  single  transaction,  there  can  be  no  doubt, 
that  the  obligees  in  the  bond,  having  received  the  dividends, 
would  be  trustees  for  the  surety,  who  paid  the  debt.  It  happens, 
however,  that  the  obligees  have  an  ulterior  demand  beyond  the 
sum  of  1,5002.  But  the  principle  is  the  same.  Becovering  the 
sum  of  1,6002.  from  the  surety,  and  proving  under  the  commission 
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a  debt,  inclading  that  sum,  they  most  apportion  the  dividends,       falbt 
SO  as  to  give  the  surety  his  proportion  of  the  dividend  upon  the       field. 
whole,  so  proved :  the  right  of  the  surety  to  a  proportion  of  the 
dividend  standing  upon  the  same  principle  as  his  right  to  the 
whole,  if  there  was  no  farther  debt. 

Great  diflSculty  arises  upon  this  point  from  the  case  Ex  parte 
Tuinier;\  in  which  Lord  Loughborough  decided,  that  the  principal 
creditor  has  a  right  to  the  proportion  of  the  dividend,  which  he 
would  have  received  upon  the  residue  of  his  debt,  if  the  debt,  for 
which  the  surety  was  answerable,  had  been  expunged.  That  case 
is  not  supported  by  principle;  and  is  disapproved  by  Lord 
Eldon  in  Ex  parte  Rmhforth.l  Lord  Loughbobough  gives 
no  reason  for  his  judgment.  *  *  The  plaintiffs  right  to  the  L  4^8  ] 
dividend  under  the  commission  against  Smith  and  Ashton  is  also 
clear ;  unless  the  debt  proved  against  their  estate  was  a  distinct, 
separate,  independent,  debt ;  not  forming  any  part  of  the  1,5002. 

Mr.  Alexander  and  Mr.  Bell,  for  the  defendants  : 

*  *     [Li  the  case  of  Ex  parte  Turner^  the  engagement  of       [  -iSD  ] 
the  surety  was  a  transaction  perfectly  separate  and  distinct.] 
Notwithstanding  what  he  had  done  was  connected  with  the 
demand  for  the  general  balance,  due  to  the  bankers,  his  engage- 
ment was  confined  to  the  particular  bills.    Lord  Loughborough 

with  some  nicety  held  him  entitled  to  prove ;  for,  those  bills 
being  paid,  the  debt  with  reference  to  the  creditor  ought  to  be 
expunged :  but,  as  the  effect  of  that  relief  to  the  surety  would  be 
by  increasing  the  dividend  to  diminish  the  fund,  would  not 
permit  him  to  hold  it  to  the  prejudice  of  the  creditor,  by 
depriving  him  of  the  increased  dividends,  which  he  would  have 
received,  if  the  proof  of  that  debt  had  been  expunged.  That 
authority  therefore  proves,  that  the  right  of  the  surety  cannot 
stand  in  competition  with  the  principal  creditor. 

*  *    If  the  surety  engages  with  the  creditor  in  terms,  which       [  440  ] 
imply,  that  the  advances  of  the  creditor  shall  not  exceed  a 
specified  amount,  and  the  creditor  does  afterwards  exceed  that 
amount,  the  particular  stipulation  between  the  surety  and  the 

t  3  E.  R.  90  (3  Ves,  243).  X  AnU,  p.  10  (10  Vee.  409), 

§  3  B.  B.  290  (3  Ves.  243). 
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Palet       creditor  might  have  the  effect  of  limiting  the  demand,  as  between 

Field.  them ;  and  that  brings  it  to  the  ordinary  case  of  a  bill  or  bond, 
upon  the  acknowledged  law ;  and  that  is  the  spirit  of  the  decision 
in  Ex  pai-te  Rushforth;^  in  which  case  Lord  Eldon  followed 
Ex  paHe  Turner,  upon  the  principle,  that  there  was  a  stipulation 
between  the  bankers  and  the  surety,  that  the  former  should  not 
advance  more  than  the  amount  of  the  bond  ;  and,  as  against  the 
surety,  they  were  not  permitted  to  say,  that  more  had  been 
advanced.    *    *    * 

But  in  this  case  the  stipulation  is  different.  It  was  clearly 
understood,  that  larger  advances  were  to  be  made;  and  the 
surety  undertook  to  pay  any  deficiency,  that  might  arise  after 

L  *^^^  ]  application  of  all  the  effects,  which  *the  creditor  might  happen 
to  have.    *    *    * 

In  Ex  parte  Woodl  Lord  Thurlow  acted  upon  the  distinc- 
tion, that  the  payment  was  before  the  bankruptcy,  creating 
therefore  a  positive,  substantive,  debt  at  that  time,  distinguished 
in  that  respect  from  a  payment  after  the  bankruptcy :  in  the  one 
case  a  legal  demand  subsisting  against  the  estate ;  in  the  other 
only  the  equity  we  are  now  discussing.  If  the  proposition,  upon 
which  this  bill  is  filed,  can  be  supported.  Lord  Eldon  would  not 
have  determined  Ex  parte  Rushforth  upon  the  narrow  ground 
upon  which  that  case  is  ultimately  put,  that  in  consequence  of 
the  want  of  notice  the  creditor  had  not  a  right  to  swell  the 
demand  beyond  10,000Z.  This  case  stands  clear  of  that  decision ; 
which  raises  an  inference,  that  in  such  a  case  as  this  the  surety 

I  ♦442  ]      has  not  *the  equity,  insisted  on  by  this  bill.    *    *    * 

The  plaintiff  contends,  that  he  is  entitled,  not  only  to  the 
dividends  from  Paley's  estate,  but  also  to  dividends  upon  the 
bills  accepted  by  the  other  bankrupts.  But  that  is  a  distinct 
transaction.  They  were  separate,  independent,  sureties:  the 
plaintiff  in  respect  of  his  bond :  Smith  and  Ashton  to  the  extent 
of  their  acceptances. 

[  448  ]  Mr.  Richards,  in  reply : 

In  the  particular  mode,  in  which  this  engagement  is  expressed, 

t  Ante,  p.  10  (10  Yes.  409).  13  (10  Yes.  417),  in  Ex  parte  Bush- 

X  stated  by  Lord  Eldon,  ante,  p      forth. 
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there  is  nothing  to  prevent  the  relief.    The  conclusion  of  the       Palet 
instrument  brings  it  within  the  principle  of  Ex  parte  Rushforth :       Field. 
the  stipulation  being,  that  the  plaintiff  shall  not  be  answerable, 
or  liable  to  pay,  on  account  of  Eichard  Paley,  nor  the  defendants 
be  indemnified  by  the  plaintiff  for  any  loss  they  should  sustain 
by  giving  credit  to  Eichard  Paley,  beyond  the  sum  of  1,500Z. 

The  Master  of  the  Eolls  :  ^^^  ^^' 

I  am  not  able  to  discover  any  substantial  distinction  between 
this  case  and  Ex  parte  Rushforth.  Indeed  this  is  the  stronger 
and  the  clearer  of  the  two;  as  this  instrument  marks  more 
distinctly,  that  the  sum,  for  which  the  surety  was  to  be  answer- 
able, was  as  against  him  to  be  considered  as  the  whole  amount 
of  the  creditor's  demand.  In  that  case  there  was  no  specified 
limit  to  the  engagement,  except  what  was  implied  by  *the  C  **^^  ] 
obligation  of  the  bond.  The  undertaking  was  to  answer  for  all 
such  advances  as  the  bankers  might  make.  Lord  Eldon  however 
inferred  from  the  obligation  to  give  notice,  before  there  should 
be  a  forfeiture  of  the  bond,  that,  as  against  the  surety,  the 
bankers  would  not  be  entitled  to  say,  they  had  given  credit  for 
more  than  the  penalty  :  so  as  to  affect  him  in  any  way  by  such 
additional  credit.  Here  that  is  not  left  to  inference;  for  the 
proviso,  which  qualifies  and  controls  all  the  rest  of  the 
instrument,  declares  expressly,  that  the  true  intent  and  meaning 
is,  that  the  bankers  shall  not  be  indemnified  by  the  plaintiff  by 
virtue  thereof  for  any  loss,  which  they  should  sustain  by  giving 
credit  to  Eichard  Paley,  as  aforesaid,  beyond  the  sum  of  1,500Z., 
and  interest ;  anything  therein  contained  to  the  contrary  not- 
withstanding. I  hardly  know,  how  the  parties  could  have  more 
clearly  provided,  not  merely  that  the  plaintiff  should  not  be  called 
upon  to  answer  more  than  1,5002.,  but  that  with  regard  to  him 
the  creditor  should  be  considered  as  limited  to  that  sum. 

Then  upon  what  ground  is  the  equity,  which  the  plaintiff  seeks 
by  this  bill,  resisted?  Upon  this  ground  only,  that  these 
defendants  have  given  credit  to  the  bankrupt  beyond  that 
stipulated  sum:  a  case,  with  which  by  express  provision  the 
plaintiff  was  to  have  nothing  to  do.  If  in  consequence  of  those 
ulterior  advances  the  bankers  are  to  keep  dividends,  of  which 
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t  *415] 


they  would  otherwise  be  trustees  for  the  plaintiff,  does  not  he 
contribute  in  effect  to  indemnify  them  for  a  loss  against  which  it 
is  expressly  provided  that  he  shall  not  be  called  upon  to 
indemnify  them :  viz.  a  loss  occasioned  by  their  advancing  more 
than  the  sum  of  1,500Z.  ?  It  is  clear,  that  as  between  these  parties, 
that  sum  is  to  be  considered  as  the  amount  of  the  debt.  The 
law,  *resulting  from  that  view  of  the  facts,  is  not  a  subject  of 
controversy  between  the  parties  ;  for  it  is  agreed,  upon  that  state- 
ment the  plaintiff  is  entitled  to  the  equity  he  seeks  by  his  bill, 
to  consider  them  as  trustees  for  him  of  whatever  dividends  they 
draw  from  the  bankrupt's  estate  on  account  of  this  sum  of  l,500i. 
As  to  the  other  bills,  I  take  it,  that  is  a  distinct  transaction;  and 
the  plaintiff  has  nothing  to  do  with  them. 

The  Master  of  the  Bolls  inquired,  whether  in  Ex  parte 
Ru^hforth  the  order  allowed  the  creditors  the  equity,  that  was  given 
in  Ex  parte  Turner ;  and,  the  order  appearing  to  have  allowed 
it,  directed  the  decree  in  this  cause  with  the  same  qualification. 


1806. 
July  11,  26. 


Grant,  M.U. 
[466] 


[  *^C7  ] 


BLAGDEN  v.   BEADBEARf 

(12  Vesey,  466—473.) 

On  a  sale  of  land  by  auction,  the  auctioneer's  receipt  for  the  deposit, 
not  containing  expressly  or  by  reference  the  terms,  viz.  the  price, 
cannot  have  the  effect  of  an  agreement,  binding  the  vendor,  within  the 
Statute  of  Frauds. 

AVhere  a  defendant  insists  upon  the  Statute  of  Frauds,  admissions  by 
the  answer  are  immaterial. 

The  bill  prayed  a  specific  performance  of  an  agreement  for  the 
purchase  of  a  freehold  estate,  belonging  to  the  defendant ;  which 
was  sold  by  auction,  and  knocked  down  to  the  plaintiff,  who  was 
the  highest  bidder,  at  the  sum  of  805Z.  Among  other  usual 
conditions  of  sale  it  was  stipulated,  that  the  purchaser  should 
pay  a  deposit  of  15Z.  per  cent.,  and  sign  an  agreement  for 
payment  of  the  remainder  of  the  *purchase-money  on  or  before 
the  10th  of  October,  1805 ;  and  that  half  the  duty  should  be 
paid  by  the  purchaser,  and  half  by  the  seller. 

The  answer,  admitting  the  conditions  of  sale,  denied,  that  the 

t  Oliver  v.  Hunting  (1890)  44  Ch.  D.  205,  69  L.  J.  Ch.  255,  62  L.  T.  108. 
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auctioneer  was  authorised  by  the  defendant  to  sign  any  Blaqdex 
memorandum  or  note  in  writing  concerning  the  estate,  or  any  bradbrab^ 
receipt  for  money ;  and  stated,  that,  so  far  from  having  given 
such  authority,  the  defendant  immediately  before  the  sale  told 
the  auctioneer,  that  1,000Z.  was  the  lowest  price,  at  which  he 
would  suffer  it  to  be  sold ;  that  the  auctioneer  took  down  that 
sum ;  and  as  soon  as  the  estate  was  knocked  down  to  the 
plaintiff  at  805Z.,  the  defendant  publicly  in  the  sale-room 
objected ;  and  informed  the  plaintiff  of  the  instructions  he  had 
given;  and  that  the  auctioneer  must  have  been  imder  some 
mistake  in  knocking  it  down  at  8052. 

The  auctioneer  by  his  depositions  stated,  that  upon  the  5th  of 
June,  1805,  he,  by  order  of  the  defendant,  put  up  the  estate  to  sale 
by  auction.  About  two  hours  before  the  sale  the  defendant  told 
the  deponent,  the  premises  should  not  be  sold  for  less  than  1,000 
guineas.  The  deponent  replied,  that  the  defendant  should 
appoint  somebody  to  bid  for  him.  The  defendant  said,  he 
should  not  appoint  anybody;  for  he  should  be  there  himself. 
About  an  hour  before  the  sale  the  defendant  told  the  deponent, 
that  if  1,000Z.  could  be  got  for  the  premises,  they  should  go  ;  of 
which  sum  the  deponent  made  a  memorandum.  The  deponent 
procured  a  person  to  bid  for  the  defendant :  but  he  again  said, 
as  he  should  be  there  himself,  he  should  not  want  anyone.  At 
the  sale  the  defendant  bid  800Z.,  and  had  full  opportunity  to 
make  a  farther  bidding :  the  deponent  declaring,  after  the 
bidding  of  8051.  by  the  plaintiff,  that  he  *8hould  count  ten  [  *4r>8  ] 
(according  to  the  usual  mode) ;  and  if  no  one  should  bid  higher  in 
that  interval,  the  plaintiff  would  be  declared  the  real  purchaser ; 
which  the  deponent  did  accordingly  ;  and,  no  person  having  bid, 
knocked  down  the  lot.  As  soon  as  it  was  knocked  down  the 
defendant  objected  to  the  sale  publicy  in  the  sale  room ;  saying, 
the  premises  should  not  go  for  that  money ;  that  they  were  not 
to  go  for  less  than  1,000Z. ;  and  he  would  not  complete  the  sale. 
The  deponent  had  no  authority  from  the  defendant  to  sign  any 
agreement :  but  it  is  customary  for  auctioneers  to  do  so  on  the 
part  of  the  person  for  whom  they  are  employed.  Immediately 
after  the  sale  the  plaintiff  offered  to  pay  the  deposit;  which  the 

deponent  refused  to  take ;  as  he  then  had  money  in  his  hands  of 

▲  ▲  2 
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Blaodkn  the  plaintiff's  to  a  greater  amoant.  The  plaintiff,  after  the  sale, 
Bradbbar.  ui  the  sale-room  signed  a  note,  indorsed  on  the  conditions  of  sale. 
About  a  month  or  t^o  after  the  sale  the  plaintiff  paid  the  deponent 
a  deposit  of  15L  per  cent,  and  half  the  auction  duty ;  amounting 
together  to  134Z.  8«.  id. ;  for  which  the  deponent  gave  a  receipt. 
Several  other  witnesses  stated  what  passed  at  the  sale  to  the 
same  effect ;  that  the  defendant  immediately  remonstrated : 
insisting,  that  it  was  no  sale  ;  that  there  was  a  mistake ;  and  no 
advantage  should  be  taken  of  it,  &c. 

Mr,  Alexander  and  Mr.  Leach,  for  the  plaintiff : 

£401)]  *    *    The  auctioneer  is  clearly  the  agent  of  the  vendor; 

and  the  utmost  inconvenience  must  follow,  if  the  vendor,  having 
permitted  the  auctioneer  to  use  his  authority  in  the  face  of  the 
world  to  the  extent  of  completing  the  contract,  can  be  justified  in 
revoking  it,  taking  advantage  of  the  circumstance,  that  the 
contract  is  not  put  in  writing,  merely  on  the  ground,  that  he  had 
omitted  to  take  measures  by  employing  persons  to  bid,  which 
upon  the  authorities  is  legal,  to  prevent  a  sale  under  the  price  he 
had  fixed.  It  is  sufficient,  that  the  agent  is  authorised  by  parol ; 
and  it  is  not  necessary,  that  all  the  terms  of  the  agreement 
should  be  stated  ;  if  they  can  be  ascertained ;  and  the  conditions 
of  sale  are  admitted  by  the  answer ;  and  the  sum  is  stated  in 
effect ;  for  it  appears  by  the  conditions  of  sale,  that  the  deposit 

[  '470  ]  was  to  *be  161.  per  cent. ;  and  the  amount  of  the  deposit  is  ascer- 
tained by  the  receipt.     [They  cited  Simon  v.  Metivier.^] 

Mr.  Richards  and  Mr.  Trollope,  for  the  defendant : 

In  this  case  there  is  no  agreement  in  writing;  which  is 
absolutely  necessary;  and  the  defendant  declared  off  the 
moment  the  lot  was  knocked  down.  The  subsequent  signature 
by  an  agent,  whose  authority  was  revoked,  cannot  make  good  an 
agreement,  originally  bad  for  want  of  signature.  The  auctioneer 
ought  to  have  adopted  the  proper  mode  of  preventing  a  sale 
under  the  price  fixed  by  the  vendor ;  and  should  have  directed 
him  to  employ  persons  for  that  purpose.  In  Mortlock  v.  Fuller  I 
neglect  of  duty  by  the  trustee  was  held  a  sufficient  defence  in  a 

t  1  Black.  699 ;  3  Burr.  1921.  See  7  E.  E.  177.    t  7  E.  E.  417  (10  Vee.  292). 
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suit  for  specific  performance.     The  case  of  Simon  v.  Metitier  f     Blagdex 


V. 


applies  to  chattels  only.    The  attempt  to  apply  the  doctrine  of    bbadbeab. 

that  case  to  land  has  been  frequently  made ;  but  always  without 

effect.     In  Buchnuster  v.  Harrop  I   it  was  remarked  by  the 

Court,  that  the  doctrine  of  that  case  does  not  extend  to  land ; 

and  its  application  even  to  chattels  has  been  doubted.    Here  is 

no  act,  that  can  be  considered  the  act  of  the  party,  or  his  agent. 

The  authority  of  the  auctioneer  was  revocable,  and  was  clearly 

revoked. 

(The  Master  of  the  Bolls:  In  the  case  of  Coles  v. 
Trecothick^  Lord  Eldon,  noticing  Sinwn  v.  Metivier,  did  not 
approve  the  distinction  taken  between  goods  and  lands.) 

The  Master  of  the  Bolls: 

In  opposition  to  the  specific  performance,  prayed  by  this  bill,  [  471  ] 
the  Statute  of  Frauds  is  insisted  on.  The  plaintiff  endeavours 
to  repel  that  defence  by  contending,  in  the  alternative,  either 
that  the  auctioneer's  receipt  is  a  sufficient  agreement  in  writing ; 
or,  that  an  agreement  in  writing  is  not  necessary ;  as  the  provi- 
sions of  the  statute  do  not  affect  sales  by  auction.  The 
proposition,  that  the  auctioneer's  receipt  may  be  a  note  or 
memorandum  of  an  agreement  within  the  statute,  is  not  denied : 
but  for  that  purpose  the  receipt  must  contain  in  itself,  or  by 
reference  to  something  else  must  shew,  what  the  agreement  is. 
In  this  instance  one  very  material  particular,  the  price  to  be 
paid  for  this  estate,  does  not  appear  upon  the  receipt ;  for  the 
amount  of  the  deposit,  unless  we  know  the  proportion  it  bears  to 
the  price,  does  not  shew,  what  the  price  is ;  and  the  receipt 
contains  no  reference  to  the  conditions  of  sale,  to  entitle  us  to 
look  at  them  for  the  terms.  The  plaintiff  says,  the  defendant 
admits  the  terms;  but  according  to  the  modem,  and  I  think 
the  correct,  doctrine,  it  is  immaterial,  what  admissions  are  made 
by  a  defendant,  insisting  upon  the  benefit  of  the  statute ;  for  he 
throws  it  upon  the  plaintiff  to  shew  a  complete  written  agree- 
ment; and  it  can  no  more  be  thrown  upon  the  defendant  to 

t  1  Black.  599;  3  Burr.  1921.  §  7  B.  B.  167  (9  Yes.  234)  see  the 

}  6  B.  B.  132  (7  Yes.  341).  references  at  7  B.  B.  177  (9  Yes.  249). 
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Blaodek     supply  defects  in  the  agreement  than  to  supply  the  want  of  an 
Bbadbeab.    agreement. 

As  to  the  doctrine  that  the  Statute  of  Frauds  does  not  apply 
to  sales  by  auction,  there  is  no  decision  ;  for  though  in  Simon  v^ 

[  •472  ]  Mctivier  t  the  Judges  did  express  *their  opinion,  the  ground  of 
their  decision  was,  that  the  memorandum  of  the  auctioneer 
answered  the  requisitions  of  the  statute.  The  words  of  the 
statute  are  large  enough  to  comprehend  every  contract,  by 
whatsoever  preUminary  means,  whether  verbal  communication, 
or  bidding  at  an  auction,  it  may  have  been  brought  about ;  and 
it  is  not  clear  to  me,  that  sales  by  auction  are  out  of  the 
mischief,  against  which  the  statute  meant  to  guard.  From  the 
public  nature  of  a  sale  by  auction  it  does  not  follow,  that  what 
passes  there  must  be  matter  of  certainty ;  so  far  from  it,  that  I 
never  saw  more  contradictory  swearing  than  in  those  cases, 
where  attempts  were  made  to  introduce  evidence  of  what  was 
said  or  done  during  the  course  of  the  sale.  Though  ordinarily 
the  terms  and  conditions  are  reduced  to  certainty  by  a  written  or 
printed  particular,  yet,  if  it  is  true,  that  the  statute  does  not 
affect  any  sales  by  auction,  the  whole  of  the  terms  might  be  left 
to  parol  evidence,  at  the  hazard  of  all  the  uncertainty  and 
perjury,  which  the  statute  intended  to  exclude.  I  should 
therefore  hesitate  to  say,  the  policy  of  the  statute  does  not 
extend  to  such  sales.  StUl  more  should  I  hesitate  to  say,  the 
words  of  the  statute  according  to  the  true  construction  do  not 
include  sales  by  auction.  In  The  Attorney-General  v.  DayX  Lord 
Hardwicee  takes  occasion  to  state  the  grounds,  upon  which  sales 
of  a  particular  description,  viz.  under  a  decree  of  the  Court,  are 
necessarily  excepted.  It  seems,  Lord  Habdwicee  had  no  idea, 
that  sales  by  auction,  generally,  are  excepted ;  for  the  grounds, 
upon  which  his  Lordship  states  the  exemption  of  judicial  sales, 
are  not  applicable  to  other  sales  by  auction.  I  am  not  warranted 
therefore  to  say,  that  an  agreement  in  writing  is  not  necessary  in 

[  *473  ]      *this  case ;  and  I  have  already  said,  there  is  not  a  sufficient 
agreement  in  writing. 

The  consequence  is,  that  this  bill  must  be  dismissed;  but 
without  costs. 

t  1  Blaek.  599;  3  Burr.  1921.  %  1  Yes.  Seiu  218. 
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SMITH    V.   CLARKE.  isoe. 

(12  Vesey,  477-^84.)  JulyJ^lB. 

Tho  circumstance,  that  a  person  bid  at  an  auction  under  the  private    Molh  Court. 
direction  of  the  vendors,  for  the  purpose  of  preventing  a  sale  under  a  Grant,  M.R. 
sum,  specified  as  the  value,  is  no  objection  to  a  specific  performance;         r  477  n 
especially  in  a  case,  where  the  vendors  were  assignees  under  a  commis- 
sion of  bankruptcy ;  and  the  purchaser  was  not  present ;  but  purchased 
by  an  agent.t 

The  object  of  the  bill  in  this  cause  was  the  specific  perform- 
ance of  a  contract  for  the  sale  of  an  estate  to  the  defendant  John 
Clarke,  on  behalf  of  his  uncle,  the  other  defendant  George 
Clarke.  The  plaintiffs,  as  assignees  under  a  commission  of 
bankruptcy,  put  up  the  estate  in  question  with  other  estates  to 
sale  by  auction ;  and  the  defendant  was  the  purchaser  of  this 
lot,  at  the  sum  of  7502.  The  objection,  as  represented  by  the 
answer,  was,  that  a  person  named  Liddell,  was  employed,  and 
bid,  as  a  setter  or  puffer,  for  the  purpose  of  enhancing  the  price. 
The  fact,  that  Liddell  was  employed  by  the  plaintiffs,  and  did 
bid,  was  distinctly  proved.  There  was  also  evidence,  that  the 
auctioneer  declared,  that  there  were  no  in-bidders  present :  but, 
as  the  answer  contained  no  allegation  of  that  fact,  the  plaintiffs 
objected,  that  it  could  not  be  received  in  evidence.  The  instruc- 
tions to  Liddell  were  to  bid  up  to,  but  not  to  exceed,  the  sum  of 
750Z.  upon  the  lot  in  question.  The  answer  represented,  that 
between  the  times,  when  the  draft  of  the  conveyance  was  sent, 
and  when  it  was  returned,  the  circumstance  of  Liddell's  bidding 
for  the  plaintiffs  was  discovered.  It  appeared  in  evidence,  that 
Liddell  bid  immediately  before  the  bidding,  upon  which  *the  [  *^78  ] 
defendant  was  the  purchaser.  John  Clarke,  when  the  sale  was 
over,  declared,  that,  if  his  uncle  would  not  stand  to  it,  he  would. 
TVith  the  exception  of  the  circumstances  above  stated,  there  was 
no  imputation  of  fraud ;  nor  was  there  any  suggestion,  that  the 
sum  of  7502.  exceeded  the  value. 

(The  Master  of  the  Bolls  upon  the  objection  to  the  evidence 

t  iSro<^.— Theemplojrmentofapuffer  L.  E.  1  Ch.  10,  35  L.  J.  Ch.  25,  13 

on  sales  by  auction  of  land  is  now  L.  T.  N.  S.  348.    But  the  Act  has 

regulated  by  30  &  31  Yict.  c.  48,  con-  no  apparent  application  to  sales  by 

eequent  upon  Mortimer  v.  Bdl  (1865)  auction  of  chattels. — 0.  A.  S. 


360  1806.    CH.    12  VESEY,  478—479.  [b.b. 

Smith       of  the  declaration  by  the  auctioneer  said,  that,  as  it  was  a  dis- 
Clarke,      tinct,   substantive,   fact,  it  could  not  be  received  in  evidence 
without  an  allegation  upon  the  record.) 

Mi\  Johnson  and  Mr,  Wear,  for  the  plaintiffs : 

The  question  whether  a  sale  by  auction  is  void  by  the  bidding 
of  a  person,  employed  by  the  vendors,  with  a  view  to  enhance 
the  price,  must  now  be  considered  as  settled.  The  plaintiffs, 
bound  as  assignees,  to  sell  the  bankrupt's  estate  for  the  most, 
that  could  be  procured,  having  ascertained  the  value,  took  the 
usual  means  of  preventing  a  sale  under  that  amount ;  following 
the  general,  or  rather  the  universal,  practice.  The  decision  of 
the  Court  of  King's  Bench  against  that  practice  in  the  case  of 
Howard  v.  Castled  was  in  the  case  of  no  real  bidder :  a  case  of 
mere  fraud:  but  it  has  never  been  determined  to  be  illegal, 
where  there  was  competition.  *  *  In  the  case  now  before  the 
Court,  it  appears  both  by  the  answer  and  the  evidence,  that 
several  persons  bid ;  and  there  was  not  an  allegation,  much  less 
any  proof,  of  imposition,  or  that  the  sale  was  at  more  than  the 
value.  It  cannot  be  supposed,  that  any  person,  attending  a 
I  ♦479  ]  *sale  by  auction  in  this  country,  can  be  ignorant,  that  somo 
person  is  employed  to  bid  for  the  vendor. 

Mr.  Richards  and  Mi\  Hart,  for  the  defendant : 

This  case  has  particular  circumstances,  that  did  not  occur  in 
any  of  the  cases,  that  have  been  referred  to :  a  puffer,  of  whom 
no  person  in  the  room  had  any  notion,  and  a  declaration  by  the 
auctioneer,  that  there  was  no  puffer.  Upon  the  general  point 
much  discussion  has  taken  place ;  and  a  considerable  difference 
of  opinion  has  prevailed.  The  opinion  of  Lord  Mansfield  and 
Lord  Kenyon  was,  that  there  ought  to  be  no  puffers ;  and  that 
opinion  is  confirmed  by  reason,  with  reference  to  the  effect  upon 
a  man  going  into  the  room,  and  seeing  persons  of  knowledge 
and  experience  bidding,  as  he  imagines,  for  themselves.  This 
defendant  the  moment  he  discovered  the  fraud  retracted ;  having 
till  that  time  supposed,  Liddell  was  a  real  bidder.  The  plaintiffs 
ought  to  be  left  to  an  action. 

t  3  E.  E.  296  (6  T.  E.  642). 
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Mr.  Johnson,  in  reply.     ♦     *     *  suith 

r. 

<'LARKE. 

The  Masteb  of  the  Bolls  : 

This  bill,  filed  for  the  purpose  of  obtaining  a  specific  perform-  Jnhj  18. 
ance  of  a  contract  for  the  sale  of  an  estate  to  the  defendant,  is 
resisted  on  the  ground  of  *fraud  ;  which,  as  it  is  imputed  by  the  [  ♦^so  ] 
answer,  consists  in  this ;  that  the  plaintiffs,  the  vendors, 
employed  a  person  to  bid  for  them  at  the  auction.  The  evidence 
very  clearly  proves  the  fact,  that  Liddell  was  employed  by  the 
plaintiffs,  with  instructions  not  to  let  the  premises  go  under 
certain  specified  prices :  for  the  lot  in  question  7502.  For  that 
purpose  it  was  purchased  by,  or  for,  one  of  the  defendants.  I 
take  it  upon  the  evidence,  that  the  bidding,  immediately  pre- 
ceding that  of  the  agent  for  the  defendant,  was  made  by  the 
bidder  for  the  plaintiffs.  Though  the  fact  is  not  distinctly  so 
stated,  yet  I  collect  it  from  the  general  tenor  of  the  evidence. 

This  is  the  state  of  the  case,  upon  which  the  decision  must 
proceed ;  as  I  cannot  take  any  notice  of  the  evidence,  by  which 
it  is  attempted  to  introduce  a  defence,  totally  different  from  that 
made  by  the  answers ;  alleging  only,  that  a  bidder  was  employed 
by  the  plaintiffs  without  the  knowledge  of  either  of  the  defen- 
dants. Such  knowledge  is  not  imputed,  and  evidence  is  not 
necessary  to  prove  the  want  of  it.  The  evidence  goes  to  prove, 
not  the  mere  absence  of  such  knowledge,  but,  that  positive 
information  was  given  by  the  auctioneer,  that  there  was  no 
bidder  on  the  part  of  the  plaintiffs.  That  is  perfectly  a  different 
case;  and  there  is  not  in  the  answers  a  syllable,  leading  to  a 
supposition,  that  such  a  case  existed. 

The  evidence,  if  it  could  be  gone  into,  seems  to  be  attended 
with  considerable  suspicion.  It  is  extraordinary,  that  the 
defendants,  at  the  time  the  answers  were  put  in,  should  not 
have  known  any  thing  of  this  declaration  by  the  auctioneer; 
especially  as  their  own  agent  Townshend  was  one  of  the 
witnesses,  who  proved  it.  If  they  did  know  the  fact,  by  sup- 
pressing *it,  a  fraud  appears  to  have  been  intended,  or  a  sur-  L  *^8i  ] 
prise  upon  the  plaintiffs.  Of  seven  witnesses  for  the  defendants, 
all  present  at  the  auction,  three  speak  to  this  declaration  by  the 
auctioneer :  three  upon  the  same  interrogatory  are  silent  with 
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Smith  regard  to  that  fact.  The  seventh,  who  was  the  agent  of  the 
Clabke.  defendant  George  Clarke,  is  not  at  all  examined  upon  that  inter- 
rogatory. He  is  not  even  asked,  whether  he  knew,  or  did  not 
know,  that  bidders  were  employed  by  the  plaintiffs.  But  that  is 
not  all;  for  the  defendant  John  Clarke  was  present  at  the 
auction ;  and  by  his  answer  he  does  not  say  a  word  of  the  declara- 
tion. Both  he  and  George  Clarke  speak  of  a  declaration  of  a 
similar  import,  but  made  at  another  time,  and  at  a  different 
auction :  viz.  a  declaration  by  the  auctioneer  then,  that,  though 
there  had  been  in-bidders  at  the  former  sale,  there  were  none  at 
that  sale.  Either  some  misrepresentation  must  have  taken 
jilace  with  reference  to  this  fact,  as  to  the  time  of  the  declara- 
tion, or  there  must  be  some  confusion  upon  it.  It  is  sufficient, 
that  I  cannot  take  any  notice  of  the  evidence,  as  applicable  to 
this  case. 

The  question  then  is,  whether  upon  the  statement'!  first  made 
the  plaintiffs  have  been  guilty  of  such  a  fraud  as  precludes  them 
from  relief  by  a  specific  performance.  My  opinion  upon  that 
question  is,  that  they  neither  intended,  nor  have  they  practised, 
any  fraud.  They  are  the  assignees  under  a  commission  of  bank- 
ruptcy. They  appear  to  have  a  set  value  upon  the  estates, 
which  were  the  property  of  the  bankrupt ;  and,  resolving  to  sell 
them  by  auction,  they  employed  a  person  to  attend  the  sale,  and 
to  bid  up  to  a  price,  specified  against  each  lot,  as  the  very  lowest 
price,  at  which  the  premises  ought  to  be  sold ;  and,  according  to 
[  *482  ]  the  statement  of  one  of  the  witnesses,  they  directed  that  *person 
to  be  cautious  not  to  go  beyond  the  Umits  prescribed ;  as,  if  he 
should,  and  the  lot  should  be  knocked  down  to  him,  he  must 
take  it.  Therefore  they  did  not  employ  him  for  the  purpose, 
generally,  of  enhancing  the  price,  but  merely  to  prevent  a  sale 
at  an  under-value ;  and  they  stated  previously  what  they  con- 
ceived to  be  the  true  value,  below  which  the  lot  ought  not  to  be 
sold. 

[The  Master  of  the  Bolls  then  referred  to  several  cases 
which  established  the  rule  in  equity,  that  the  employment  of  a 
single  puffer  to  prevent  a  sale  at  an  under-value  was  not  im- 
proper, and  observed  that  the  case  of  Howard  v.  CctstU  proceeded 
upon  the  ground  of  plain  and  direct  fraud :  Lord  Kenton  stating. 
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that  it  appeared  at  the  trial  to  be  bottomed  in  fraud ;  that  it  was  Smith 
fraud  from  beginning  to  end.  There  was  no  real  bidder ;  and  clIrke, 
there  were  several  bidders  for  the  vendors,  and  he  concluded  his 
judgment  by  saying]  if  the  person  is  employed,  not  for  the  [1831 
defensive  precaution,  with  a  view  to  prevent  a  sale  at  an  under- 
value, but  to  take  advantage  of  the  eagerness  of  bidders  to  screw 
up  the  price,  I  am  not  ready  to  say,  that  is  such  a  transaction  as 
can  be  justified  in  a  court  of  equity.  Neither  do  I  say,  that,  if 
several  bidders  are  employed  by  the  vendor,  in  that  case  a  court 
of  equity  would  compel  the  purchaser  to  carry  the  agreement 
into  execution ;  for  that  must  be  done  merely  to  enhance  the 
price.  It  is  not  necesary  for  the  defensive  purpose  of  protection 
against  a  sale  at  an  under-value.  I  leave  those  cases  to  be 
determined  upon  those  grounds,  whenever  they  may  occur.  It 
is  sufiBcient  to  say,  this  is  not  a  case  of  that  description.  These 
plaintiffs  had  not  a  fraud  in  contemplation ;  and  were!  in  a 
situation,  that  made  it  peculiarly  incumbent  upon  them  to  take 
care  not  to  permit  a  sale  at  an  under-value. 

Under  these  circumstances,  therefore,  I  cannot  say  these  [  4S4  ] 
plaintiffs  have  practised  a  fraud.  If  they  had,  it  would  be  a 
great  stretch  to  give  this  defendant  George  Clarke  the  benefit  of 
the  principle ;  for  he  was  not  present  at  the  sale.  It  was  not 
therefore  through  competition  that  he  was  induced  to  give  the 
price  :  but  a  person,  who  was  present,  bid  under  the  impression, 
that  he  would  adopt  the  bidding.  He  was  perfectly  at  liberty  to 
adopt  it,  or  not.  It  would  be  strong  to  say,  he  was  drawn  in 
through  eagerness  and  zeal  of  competition  to  give  more  than 
otherwise  he  would  have  given  ;  as  it  was  submitted  to  his  judg- 
ment ;  and  he  adopts  the  bidding  out  of  doors.  If  the  person, 
who  purchased,  had  a  fraud  practised  upon  him,  I  do  not  say,  he 
might  not  avail  himself  of  it :  but  I  should  require  a  strong  case 
of  fraud  against  the  original  purchaser  to  induce  me  to  give  the 
benefit  of  it  to  his  assignee. 

Therefore  decree  a  specific  performance  against  George  Clarke. 
As  to  John  Clarke,  he  was  only  an  agent.  The  bill  as  against 
him  must  be  dismissed. 

t  The  report  inserts  "  not "  by  a  manifest  error. — ^F.  P. 
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^41^:  25.  HUGHES    V.  WILLIAMS.t 

(12  Vesey,  493—496.) 

ESSKINE, 

L^C.  Mortgagee  in   possession,  lliough   answerable,  beyond   fraud,  for 

r  493  1  wilful  default,  is  to  take  the  fair  rents  and  profits.    He  is  not  bound  to 

^        .  engage  in,  and  will  not  be  allowed  for,  speculation  and  adventure. 

Exceptions  were  taken  by  the  defendant,  a  mortgagor,  to  the 
Master's  report :  first,  that  the  Master  had  charged  the  plainti£f, 
[  ♦104  ]  a  mortgagee  in  *possession  personally,  and  by  a  receiver  under 
his  appointment,  with  the  rents  actually  received :  whereas  he 
ought  to  have  been  charged  according  to  the  circumstances  in 
evidence  with  the  improved  rents,  at  which  the  estates  had  been 
since  let  by  the  receiver,  appointed  by  the  Court ;  and  which 
ought  to  have  been  obtained  by  the  plaintiff,  or  his  receiver,  but 
for  their  wilful  neglect  or  detail. 

Another  exception  was,  that  the  Master  had  allowed  the 
plaintiff  the  sum  of  682.  for  the  expense  of  opening  a  slate 
quarry :  the  defendant  contending,  that  it  was  an  illegal  and 
improper  act;  and  the  only  benefit  accruing  to  the  estate 
thereby,  being  the  sum  of  22.  charged  to  the  plaintiff's  account, 
as  the  produce  of  the  slates. 

The  defendant  was  out  of  possession  long  before  the  plaintiff 
entered  :  prior  mortgagees  having  been  in  possession ;  whom  he 
paid,  to  prevent  foreclosure. 

The  Solicitor-General  and  Mr.  Thomson,  in  support  of  the 
exceptions;  Mr.  Ricliards,  Mr.  HaH,  and  Mr.  Owen,  for  the 
report. 

The  Lord  Chancellor: 

I  do  not  mean  to  say,  that,  to  charge  a  mortgagee  in  pos- 
session, actual  fraud  is  necessary.  It  is  sufficient,  if  there  is 
plain,  obvious,  and  gross,  negligence,  by  not  making  use  of  facts 
within  his  knowledge :  so  as  to  give  the  mortgagor  the  full 
benefit,  that  the  mortgagee,  in  possession  of  the  estate  of  the 
mortgagor  ought  to  give  him.    If,  for  instance,  the  mortgagee 

t  WhiUey  v.  Challis  (1892)  1  Ch.      279,  56  L.  J.  Oh.  202,  55  L.  T.  190. 
64 ;  Bomjpa»  v.  King  (1886)  33  Ch.  D. 
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turns  out  a  sufficient  tenant,  and,  having  notice,  that  the  estate      Hughes 
was  under-let,  takes  a  new  tenant ;   another  person  'offering    Williams. 
more :  an  offer  however  not  to  be  accepted  rashly.    But  this      [  •ius  ] 
case  does  not  furnish  even  that  ground ;  for,  with  the  exception 
of  a  proposition  to  give  7/.  a-year  for  one  tenement,  instead  of  51. 
a-year,  the  rent  then  paid,  there  is  no  proof  of  any  proposal  for 
an  increase.    A  reason  also  is  assigned  for  not  accepting  the 
proposal  in  that  instance ;  that  the  tenant  was  in  arrear ;  and 
the  plaintiff  was  apprehensive  of  losing  that  arrear  ;  and  there 
is  more  difficulty,  where  the  estate  consists  of  a  number  of  dis- 
tinct tenements. 

Another  circumstance,  that  weighs  with  me,  is,  that  the  mort- 
gagor, if  he  knows  the  estate  is  under-let,  ought  to  give  notice  to 
the  mortgagee,  and'to  afford  his  advice  and  aid,  for  the  purpose 
of  making  the  estate  as  productive  as  possible.  If  he  communi- 
cated to  the  mortgagee  plans  of  improvement  in  his  contempla- 
tion, which  were  disappointed  by  the  embarrassment  of  his 
affiairs,  the  Court  might  take  a  stricter  view  of  the  mortgagee's 
conduct.  In  this  instance,  not  only  such  notice  was  not  given, 
but  during  this  whole  period  of  16  years,  while  the  mortgagor 
was  out  of  possession,  he  never  stated,  that  the  estate  was  not 
managed,  as  it  might  be.  Can  the  mortgagor  lie  by,  not  giving 
notice,  that  a  greater  rent  may  be  made,  and  come  afterwards, 
by  way  of  penal  inquiry,  to  charge  the  mortgagee  with  the  effect 
of  his  own  negligence  ?  I  agree  to  the  principle,  that  has  been 
stated  by  the  Solicitor-General,  that  it  would  be  dangerous  to 
say,  the  mortgagee  is  not  answerable  except  for  fraud,  and  would 
contradict  many  decrees.  If  such  gross  negligence  can  be  shewn 
as  comes  up  to  the  description  of  wilful  default,  he  ought  to  be 
answerable  for  it. 

But  I  determine  this  exception  upon  the  principle,  that  a 
mortgagee,  taking  possession,  is  to  take  the  fair  *rents  and  [  •4%  ] 
profits  ;  and  is  not  bound  to  engage  in  adventures  and  specula- 
tions for  the  benefit  of  the  mortgagor ;  but  is  liable  only  for 
wilful  default ;  of  which  in  this  instance  there  is  no  pretence : 
this  mortgagor  not  having  even  communicated  that  he  had  any 
contemplation  of  improvement,  or  proposed  tenants.  It  would 
be  most  dangerous  to  entangle  mortgagees  in  a  minute  inquiry. 
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Hughes 
■r. 

Williams. 


whether  some  person  would  have  given  more ;  which  was  never 
commanicated. 

Upon  the  same  principle,  on  which  I  determine  the  first  ex- 
ception in  favour  of  the  mortgagee,  I  must  determine  the  other 
exception  against  him.  The  principle  is  the  safety  of  mort- 
gagees. The  line  cannot  be  drawn.  How  can  it  be  ascertained, 
that  the  mortgagor  will  want  a  slate  quarry.  The  amount  is  in 
this  instance  inconsiderable :  but  the  principle  would  reach  the 
case  of  a  mine.  The  mortgagee  therefore,  having  engaged  in 
this  speculation,  must  speculate  at  his  own  hazard. 

The  first  exception  teas  over-ruled ;  and  the  other 
allowed. 


1806, 
July  29. 

Molls  Court, 
<3rant,  M.R. 

[497] 


[  *198  ] 


BAKER    V.  HALL. 

(12  Vesey,  497—501.) 

Trust  of  an  annuity  for  a  charity,  cliarged  upon  a  deyised  estate, 
being  void  under  the  Act,  9  GFeo.  U.  c.  36,  does  not  pass  by  a  residuary 
disposition ;  but  sinks  for  the  benefit  of  the  specific  devisees. 

PoEsession  by  husband,  as  executor  and  trustee,  not  a  reduction  into 
possession  of  his  wife's  share  of  the  residue,  entitling  him  against  her 
right  by  suryiving. 

As  to  reduction  into  possession  of  husband  of  executrix,  see  In  re 
Price  (1879)  11  Ch.  D.  163. 

Gregory  Wright  by  his  will,  dated  the  8th  of  July,  1787, 
executed  and  attested,  so  as  to  pass  real  estates,  (amongst  other 
things,)  gave  and  bequeathed  unto  the  minister  or  clergyman, 
for  the  time  being,  of  the  parish  church  of  Saint  John's,  Torring- 
ton,  in  the  county  of  Norfolk,  for  ever,  one  annuity  or  yearly 
rent-charge  of  35Z.,  to  be  issuing  and  payable  out  of  the  mansion- 
house,  messuage,  or  tenement,  &c.  called  Newton-hall,  upon 
trust  to  pay  and  apply  the  said  yearly  sum  of  85Z.  for  ever,  from 
time  to  time,  for  the  purpose  of  instructing  as  many  poor  boys  of 
the  said  *parish  of  Saint  John's,  Torrington,  not  otherwise  pro- 
vided for,  in  reading,  writing,  and  arithmetic,  until  their  respec- 
tive ages  of  thirteen  years,  with  power  of  distress  in  case  of  non- 
payment of  such  annuity,  or  any  part  thereof.  The  said  testator 
also  gave  to  John  Butts  and  George  Hall,  and  the  survivor  of 
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them,  his  heirs,  executors,  and  administrators,  his  said  mansion*  Bakeb 
house,  &c.  with  the  appurtenances,  (subject  to  the  said  annuity  hall. 
or  yearly  rent-charge,)  upon  trust,  to  receive  the  rents  and 
profits  thereof,  and  pay  the  same  unto  Harry  Wright  for  his 
natural  hfe ;  and  after  his  decease  the  testator  devised  the  said 
mansion-house,  &c.  (subject  to  the  said  annuity  of  852.),  to  the 
said  John  Butts  and  George  Hall,  and  to  the  survivor  of  them, 
his  heirs,  executors,  and  administrators,  upon  trust,  to  receive 
the  rents  and  profits  thereof,  and  apply  the  same,  or  a  sufficient 
part  thereof,  for  the  maintenance,  &c.  of  Stephen  Parlett  and 
William  Parlett,  sons  of  his  nephew  John  Parlett,  until  their  re- 
spective ages  of  twenty-four  years ;  and,  when  they  should  have 
attained  their  respective  ages  of  twenty-four  years,  then  the 
testator  devised  and  bequeathed  his  said  mansion-house,  &c. 
with  their  appurtenances,  (subject  for  ever  to  the  said  annuity  or 
rent-charge  of  35Z.),  together  with  all  such  sum  and  sums  of 
money  as  should  have  come  into  the  hands  of  his  said  trustees 
for  the  rents  and  profits  thereof,  and  not  by  them  laid  out  for 
and  towards  the  maintenance,  &c.  of  the  said  Stephen  Parlett 
and  William  Parlett,  unto  them  the  said  Stephen  Parlett  and 
William  Parlett,  their  heirs,  executors,  and  administrators,  as 
tenants  in  common,  and  not  as  joint-tenants ;  and,  after  giving 
several  pecuniary  legacies,  and  devising  some  other  estates  speci- 
fically, the  said  testator  gave,  devised,  and  bequeathed,  all  the 
rest,  residue,  and  remainder,  of  his  freehold,  copyhold,  and  lease- 
hold estates,  and  all  other  his  real  and  personal  estate  and 
effects,  not  by  him  therein  *before  disposed  of,  to  the  said  John  [  *499  ] 
Butts  and  George  Hall,  and  to  the  survivor  of  them,  his  heirs, 
executors,  and  administrators,  upon  trust,  to  sell  the  same ;  and 
after  payment  of  his  debts,  legacies,  and  funeral  expenses,  &c.  to 
pay  and  apply  all  the  residue  of  the  money  to  arise  by  such  sale, 
unto  and  equally  amongst  the  petitioners  in  the  cause :  and  ho 
appointed  the  said  John  Butts  and  George  Hall  executors. 

George  Hall  alone  proved  the  will;  and  entered  upon,  and 
took  possession  of,  the  real  and  personal  estates  of  the  testator ; 
and  afterwards  disposed  of  part  thereof.  George  Hall  married 
Elizabeth  Baker,  one  of  the  residuary  devisees  under  the 
will ;  and  he  died  leaving  her  surviving  him. — She  afterwards 
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Bakeb       died,  leaving  an  infant  daughter,  one  of  the  defendants  in  the 

r. 
Hall.         cause. 

The  principal  questions  were : 

1st,  Whether  the  annuity  of  85Z.,  given  to  the  trustee  for  the 
benefit  of  the  charity,  the  trusts  being  void  by  the  statute,! 
went  to  the  residuary  devisees  under  the  will,  or  to  the  specific 
devisees  of  the  premises,  on  which  it  was  charged. 

2ndly,  Whether  George  Hall  by  entering  into  possession  of  the 
real  and  personal  estate  of  the  testator,  as  only  acting  executor 
and  trustee  under  the  will,  and  disposing  of  part,  had  sufficiently 
reduced  into  possession  his  wife's  share,  so  as  to  give  him  an 
absolute  title,  transmissible  to  his  personal  representatives. 

IMr.  Richards,  Mr.  Fonhlanqiie,  Mr.  Roupell,  and  Mr, 
[  *500  ]  Kenrick,  for  the  plaintiffs  and  defendants  in  *the  same  interest, 
contended,  on  the  first  point,  that  the  trusts  of  the  annuity  for 
the  benefit  of  the  charity  being  void  by  the  statute,  the  annuity 
went  to  the  residuary  devisees,  and  not  to  the  specific  devisees 
(the  Farletts) ;  making  a  distinction  between  a  bequest  of  an 
annuity  to  a  charity,  in  the  first  instance,  which  was  void,  and 
the  bequest  of  an  annuity  to  a  trustee  for  a  charity,  so  as  to  vest 
the  legal  interest  in  the  annuity  in  the  trustee ;  consequently, 
though  the  trusts  are  void  yet  the  annuity  is  still  subsisting  in 
the  trustees,  and  goes  as  part  of  the  estate  not  specifically 
disposed  of,  to  the  residuary  devisees. 

On  the  second  point,  it  was  argued,  that  George  Hall,  the 
husband,  having  absolutely  entered  in  possession  of  the  real  and 
])ersonal  estate  of  the  testator,  and  disposed  of  part,  had 
sufficiently  reduced  into  possession  his  wife's  share  of  the  residue 
to  give  him  the  absolute  title. 

Mr.  Alexander  and  Mr.  HoUist,  for  the  representatives  of 
Stephen  and  William  Parlett ;  on  the  first  point  insisted,  that 
the  trusts  of  the  annuity  for  the  benefit  of  the  charity  being  void 
by  the  statute  the  annuity  sunk  for  the  benefit  of  the  specific 
devisees  (the  Parletts) ;  and  cited  Jackson  v.  Hurlock.^ 

t  Stat.  9  Geo.  II.  c.  36.  Amb.  643;  Wright  v.  Bow,  1  Br.  C.  C. 

t  Ex  relatione.  61 ;    Harrington    v.   Hereford,   cited 

§  Amb.  487 ;  Orosvenor  v.  Hallam,      1  Br.  C.  C.  61. 
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The  Masieb  of  the  Bolls  held,  as  to  the  first  point,  that  the       Bakeb 
testator  appeared  to  have  expressly  excepted  the  annuity  out  of       hall. 
the  residue  of  his  estate ;  and  could  never  have  it  in  contempla- 
tion, that  it  should  in  any  case  go  to  the  residuary  devisees  :  and 
decided,  that  it  should  sink  for  the  benefit  of    the  specific 
devisees  (the  ^Parletts),  as  part  of  the  produce  of  the  premises      [  *°^^  ] 
devised  to  them. 

As  to  the  second  point,  the  Master  of  the  Bolls  said,  the 
husband  must  be  considered  to  have  entered  into  possession  of 
the  real  and  personal  estate  of  the  testator,  as  trustee  and 
executor  of  the  will  only;  and  not  as  husband:  and  therefore  his 
wife's  share  of  the  residue  could  not  be  deemed  sufficiently 
reduced  into  possession:  so  as  to  prevent  its  surviving  to  her 
upon  his  decease,  and  of  course  going  upon  her  death  to  her 
representatives. 


WEATHERALL    v.   GEERING.f  isog. 

(12  Vesey,  504-^14.)  :^?J  So! 


JlolU  Court. 


Proviso  against  assignmeiit  without  lioence  in  a  lease  to  the  lessee, 
his  executors,  administrators,  and  assigns,  not  repugnant:  the  construe-  ^      ,     v  i 
tion  being  such  assigns  as  he  may  lawfully  have :  viz,  by  licence ;  or  by     ^  ^^*     '  ' 
law,  as  assignees  in  bankruptcy.  I-  ^^    J 

Though  bankruptcy  supersedes  an  agreement  not  to  assign  without 
licence,  that  has  been  held  only  in  favour  of  general  creditors;  and 
where  there  is  no  actual  lease,  but  it  rests  in  agreement  to  grant  a  lease, 
an  individual  cannot  have  a  specific  performance  in  opposition  to  such 
provision;  and  it  is  very  disputable,  whether  the  general  assignees 
could  obtain  it ;  even  if  there  was  no  such  provision. 

By  articles  of  agreement,  dated  the  80th  of  June,  1796,  reciting 
a  lease,  dated  the  23rd  of  February,  1792,  by  Thomas  Atkinson 
to  John  Whettam,  his  executors,  administrators  or  assigns,  of  a 
farm,  to  hold  to  Whettam,  his  executors,  administrators,  and 
assigns,  from  Michaelmas  last,  for  the  term  of  12  years,  at  the 
rent  of  140Z.  a  year :  and  that  by  another  lease,  dated  the  27th 
of  September,  1794,  Atkinson  demised  to  Whettam,  his  executors, 
administrators,  and  assigns,  other  premises,  to  hold  to  Whettam, 
his  executors,  administrators,  and  assigns,  from  Michaelmas 
next,  for  the  term  of  9  years  at  the  rent  of  15Z.  a-year :  and,  that 
Robert  Willan,  Edward  Bjiapp,  and  Henry  Harley,  trustees 

t  BuMand  v.  Papillon  (1866),  1  Eq.  477,  481,  13  L.  T.  N.  S.  736. 
B.R. — ^VOL.  Vin.  B  B 
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Geering. 


r •505  ] 


under  the  will  of  Atkinson,  had  agreed  to  grant  to  Thomas 
Whitear  a  lease  of  the  before-mentioned  premises,  demised  by 
the  said  indentures  for  the  terms  aforesaid,  when  and  so  soon  as 
the  same  are  expired,  in  manner  and  on  the  conditions  herein 
after  mentioned;  it  was  witnessed,  that  Willan,  Knapp,  and 
Harley,  did  thereby  for  themselves  severally  and  respectively, 
and  for  their  several  and  respective  heirs,  executors,  and 
administrators,  covenant,  &c.  with  Whitear,  his  executors, 
administrators,  and  assigns,  that  they  Willan,  Knapp,  and 
Harley,  their  heirs  and  assigns,  would  execute  and  deliver  *unto 
Whitear,  his  executors,  administrators,  and  assigns,  on  or  before 
the  1st  of  October  next  after  the  expiration  of  the  two  recited 
leases,  which  would  be  in  the  year  1808,  a  lease  of  all  the 
premises,  comprised  in  both  those  leases ;  to  hold  to  Whitear, 
his  executors,  administrators,  and  assigns,  from  the  29th  of 
September,  1803,  for  the  term  of  nine  years  and  six  months,  if 
Thomas  and  Sarah  Atkinson,  or  either  of  them,  shall  so  long 
live,  at  the  yearly  rent  of  155i.,  payable  half  yearly,  and  under, 
and  subject,  and  liable  to  the  same  covenants,  provisoes,  and 
agreements,  as  in  the  said  two  recited  indentures  of  lease  are 
particularly  set  forth ;  and  Whitear  for  himself,  his  executors, 
administrators,  and  assigns,  covenanted  with  Willan,  Knapp,  and 
Harley,  and  the  survivor,  and  the  heirs,  executors,  and  adminis- 
trators, of  such  survivor ;  that  Whitear,  his  executors,  adminis- 
trators, or  assigns,  would  accept  the  lease,  &c. ;  in  which  said 
indenture  of  lease  should  be  contained  all  such  covenants, 
agreements,  and  provisions,  as  are  contained  in  the  said  two 
recited  indentures  of  lease  to  Whettam. 

In  1800  Whitear,  being  indebted  to  Thomas  Weatherall,  agreed 
to  assign  him  the  benefit  of  the  said  articles  of  agreement,  by 
way  of  mortgage,  and  subject  to  redemption  on  payment  of  507Z. 
10s.  with  interest ;  and  accordingly  Whitear  delivered  the  articles 
to  Weatherall ;  and  by  a  deed-poll,  dated  the  6th  of  January, 
1800,  assigned  to  Weatherall,  his  executors,  administrators,  and 
assigns,  as  well  the  said  articles,  as  also  all  the  estate,  right, 
title,  interest,  benefit,  and  advantage,  whatsoever,  of  Whitear  of, 
in,  and  to,  the  same :  with  a  proviso,  that  if  Whitear,  his  heirs, 
executors,  administrators,  or  assigns,  should  pay  Weatherall, 
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5071.  10s.  with  interest,  upon  the  6th  of  July  next,  the  said  deed 
should  be  void. 

Whitear  afterwards  took  the  benefit  of  an  Insolvent  Act :  under 
which  his  estate  was  assigned  to  Eichard  Geering  for  the  benefit 
of  the  creditors.  Thomas  and  Sarah  Atkinson  being  still  living, 
and  the  original  leases  having  expired  in  1803,  the  bill  was  filed 
by  Weatherall,  praying  an  account  of  what  was  due  to  him  for 
principal  and  interest  under  the  deed  of  the  6th  of  January,  1800  : 
and*  that  in  default  of  payment  the  plaintiff  may  be  declared 
entitled  to  all  such  benefit  of  the  said  articles  of  agreement  as 
Whitear  was  entitled  to  at  the  time  he  executed  the  deed  of  the  6th 
of  January,  1800 ;  and  that  a  lease  may  be  executed  accordingly. 

The  defendants  Willan  and  Harley,  Knapp  being  dead,  by 
their  answer  stated,  that  the  indenture  of  the  23rd  of  February, 
1792,  contained  the  following  proviso :  "  That  if  the  said  John 
Whettam,  his  executors  or  administrators,  shall  or  do  at  any 
time  during  this  demise,  let,  set,  assign,  dispose  of,  or  part  with 
this  present  indenture  of  lease,  or  the  said  messuages,  lands,  and 
hereditaments  demised,  or  any  part  thereof,  for  the  whole,  or  any 
part  of  the  said  term  hereby  demised  to  any  person  or  persons 
whomsoever,  without  the  licence  and  consent  of  the  said  Thomas 
Atkinson,  his  heirs  or  assigns,  in  writing  under  his  or  their 
hand  or  hands  for  that  purpose  first  had  and  obtained,  then  and 
from  thenceforth,  and  in  either  of  the  said  cases,  this  present 
indenture  of  lease,  and  the  term  and  estate  thereby  granted,  shall 
cease,  determine,  and  be  void  :  and  thereon  it  shall  and  may  be 
lawful  to  and  for  the  said  Thomas  Atkinson,  his  heirs  or  assigns, 
into  and  upon  the  said  demised  premises,  or  any  part  thereof,  in 
the  name  of  the  whole,  wholly  to  re-enter,  and  the  same,  and 
every  part  thereof,  to  have  again,  repossess,  and  enjoy,  as  in  his 
or  their  first  and  former  estate  and  estates :  this  indenture,  or 
any  thing  *herein  contained  to  the  contrary  thereof  in  any  wise 
notwithstanding ;  and  that  he  the  said  John  Whettam,  his 
executors,  or  administrators,  shall  not,  nor  will  at  any  time 
during  the  said  term  hereby  granted,  let,  set,  sell,  assign,  dispose 
of,  or  part  with,  this  indenture  of  lease,  or  the  premises  hereby 
demised,  or  any  part  thereof,  for  the  whole,  or  any  part  of  the 
term  hereby  demised,  to  any  person  or  persons  whomsoever, 

B  B  2 


Weatheh- 

ALL 

r. 

GEEBIN(4. 


[  '^o^  ] 


37a 


1806.    CH.    12  YESET,  507—508. 


[b.r. 


Wbather. 

ALL 

r. 
Gbbbikg. 


without  the  licence  and  consent  of  the  said  Thomas  Atkinson,  his 
heirs  or  assigns,  under  his  or  their  hands  in  writing  first  had  and 
obtained  for  that  purpose." 

The  answer  also  stated  a  similar  proviso  in  the  lease  of  the 
27th  of  September,  1794 ;  and  submitted,  that  the  defendants 
are  not  compellable  to  grant  any  such  lease  :  Whitear  being,  and 
having  acknowledged  himself  to  be,  wholly  incapable  of  fulfilling 
the  said  agreement  on  his  part ;  and,  in  all  events,  they  are  not 
compellable  to  grant  any  such  lease  to  the  plaintiff. 


Mr,  Ricliards  and  Mr.  Johnson,  for  the  plaintiff : 

This  is  an  express  undertaking  to  demise  to  a  man,  his 
executors,  administrators,  and  assigns.  The  lessee  therefore, 
supposing  the  lease  made,  is  entitled  to  assign  by  the  terms  of 
the  contract :  but  upon  the  subsequent  passage,  providing,  that 
the  lease  must  be  subject  to  the  same  covenants,  provisoes,  and 
agreements,  in  the  two  subsisting  indentures  of  lease  it  is 
contended,  that  the  agreement  must  be  considered,  as  if  the  pro- 
viso against  assignment  without  licence  was  inserted  in  the 
agreement.  The  question  is  upon  the  construction  of  the 
proviso,  whether  the  defendants  have  a  right  to  refuse.  When  a 
party  takes  a  lease  to  him,  his  executors,  administrators,  and 
[  *^08  ]  assigns,  he  takes  an  ^interest  expressly,  that  he  may  assign  ;  as 
a  man  having  an  estate  to  him,  his  heirs  and  assigns,  has  the 
whole  dominion ;  and  a  covenant,  tending  to  abridge  that 
dominion,  cannot  affect  it ;  but  is  absolutely  void.  So  the  terms 
of  this  engagement  import  complete  dominion ;  and  this  covenant 
cannot  prevent  that ;  but  is  absolutely  void,  as  being  repugnant 
to  the  interest ;  which  is  as  large,  having  regard  to  the  nature  of 
the  subject,  as  a  fee  :  and  the  power  of  alienation  therefore  can 
no  more  be  restrained  in  the  one  case  than  the  other.  In  the 
case  of  bankruptcy  the  assignees  must  have  a  right  to  assign, 
independent  of  consent.  The  assignee  under  an  Insolvent 
Debtors  Act  is  in  the  same  situation,  bound  to  apply  the  property 
for  the  benefit  of  all  the  creditors.  Admitting  such  cases  as 
WiUingliajn  v.  Joyce, \  now,  notwithstanding  some  old  cases,  the 
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assignees  can  dispose  of  every  species  of  interest  in  the  bankrupt ; 
and  restraint  of  alienation  does  not  affect  an  assignee  by  law. 
The  plaintiff  is  entitled  by  circuity  at  least,  if  not  directly. 

Mr.  Alexander  and  Mr.  Owen  for  the  defendants : 

Supposing  the  argument  correct  in  point  of  law,  that  Whitear 
might,  if  he  had  a  lease,  have  assigned,  the  plaintiff  is  not 
entitled  to  a  specific  performance,  which  is  always  in  the  dis- 
cretion of  the  Court ;  involving  many  circumstances  beyond  the 
consideration  of  the  mere  legal  right ;  if  he  had  a  lease.  The 
proviso  is,  that  if  the  lessee  shall  let,  set,  assign,  dispose  of,  or 
part  with,  in  the  most  general  terms,  without  licence,  the  lease 
shall  be  void ;  with  the  addition  of  a  covenant  in  one  of  the 
leases.  A  construction  must  be  made,  that  will  give  effect  to  the 
whole  instrument.  *The  fair  effect  is,  that  such  assigns  are 
intended,  as  upon  the  whole  instrument  the  lessee  might  law- 
fully have:  viz.  assigns  by  licence,  or  by  law:  assignments, 
which  this  general  language  cannot  prevent.  The  effect  as  to  the 
new  lease  must  be  the  same.  The  Court  will  not  grant  a  specific 
performance;  if  the  act,  being  done,  would  amount  to  a  for- 
feiture. 

The  distinction  between  a  purchase  and  a  lease  has  been  often 
acknowledged.  In  the  case  of  a  purchase,  there  is  no  conveyance 
without  the  money;  and  it  is  indifferent  to  the  vendor,  from 
whom  he  receives  it ;  but  the  relation  of  landlord  and  tenant 
continuing,  there  are  many  circumstances,  which  it  is  very 
important  for  the  lessor  to  consider.  There  is  no  instance  of  a 
voluntary  assignee  by  agreement  prevailing  upon  the  Court  to 
grant  a  specific  performance.  The  assignee  may  not  understand 
the  management  of  a  farm,  and  may  in  other  respects  be  such  a 
person  as  the  lessor  would  not  have  contracted  with.  Lord 
Eldon  refused  to  act  upon  a  suggestion  of  doubts  as  to  the 
solvency  of  the  lessee,  t  In  a  case  I  much  stronger,  and  more 
directly  applicable.  Lord  Bedesdalb  took  a  very  strong  line: 
holding,  that  there  should  be  no  specific  performance,  except  to 
the  person,  with  whom  the  agreement  was  made ;  putting  it  upon 
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that  ground  merely,  that  the  plaintiff  was  not  the  person,  with 
whom  the  contract  was  made.  He  has  always  his  remedy  at  law. 
In  Brooke  v.  Heivitt\  there  were  many  circumstances :  and  Lord 
BossLYN,  declining  to  decide  such  a  question  upon  demurrer, 
said,  a  strong  case  must  be  made  for  ^relief  at  the  hearing :  and 
the  case  there  cited,  Drake  v.  The  Mayor  of  Exeter, I  is  against 
such  relief. 

Mr.  Richards,  in  reply : 

The  object  of  these  restraints  upon  the  power  of  assignment  is, 
not  to  enable  the  lessor  to  extort  a  fine,  but  to  give  him  the 
opportunity  of  approving  of  the  tenant.  The  distinction  of  this 
case  arises  from  the  terms,  that  are  used ;  declaring  in  effect, 
that  the  lessor  does  not  look  to  the  personal  qualifications  of  the 
tenant :  the  limitations  going  to  executors  and  administrators. 
The  plaintiff  is  entitled  to  a  lease ;  unless  it  can  be  shewn,  that 
he  is  not  a  fit  person  to  have  it :  but  there  is  no  suggestion,  that 
he  is  not  capable  of  performing  the  covenants ;  or  that  he  is  in 
any  respect  unfit. 

The  Master  of  the  Rolls: 

According  to  the  argument,  used  in  the  reply,  there  never  was 
a  good  covenant  against  assigning.  In  a  number  of  cases,  that 
have  occurred,  the  covenant  has  been  shaped,  as  this  is,  extend- 
ing to  executors  and  administrators. 

I  wish  to  consider  a  little  farther  the  latter  part  of  the  case,  as 
to  this  circuitous  equity :  I  have  very  little  doubt  upon  the 
former. 

The  Master  of  the  Eolls  : 

In  this  case  the  objection  to  grant  the  lease  arises  chiefly  upon 
the  proviso  against  assignment.  The  defendants  ^say,  if  a  lease 
had  been  executed  to  Whitear,  he  could  not  have  assigned  it 
without  licence  from  them;  and  therefore  he  could  not  assign 
the  benefit  of  this  equitable  agreement  for  a  lease.  The  plaintiff 
endeavours  to  repel  that ;  insisting,  first,  that  there  is  no  valid 
provision  against  assignment ;  that  the  agreement  is  for  a  lease 
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to  Whitear,  his  executors,  administrators,  and  assigns ;  and  the 
proviso  was  repugnant.  There  is  no  more  repugnance  in  this 
proviso,  than  in  an  estate  to  a  man  and  his  heirs,  with  a  subse- 
quent restriction  to  heirs  of  a  particular  description.  The 
assigns  must  be  understood  to  be  such  as  upon  the  whole,  taken 
together,  the  lessee  may  lawfully  have :  viz.  assigns  with  licence ; 
and,  upon  looking  into  books  of  conveyancing,  that  appears  to  be 
the  form,  in  which  these  leases  are  made,  viz.  to  assigns ;  with  a 
proviso,  that  neither  the  lessee  nor  his  assigns  shall  assign  with- 
out licence. 

It  is  then  said,  in  the  event  there  is  an  end  of  the  proviso ;  for 
it  does  not  extend  to  the  legal  assignment  under  an  Insolvent 
Debtors  Act,  or  under  a  commission  of  bankruptcy :  the  right 
therefore  passes  to  the  assignee  under  the  Insolvent  Debtors  Act, 
but  subject  to  the  agreement  with  the  plaintiff.  There  is  no  such 
equity;  and  the  plaintiff  cannot  claim  to  have  a  lease  made  in 
his  favour  either  through  or  against  the  assignees.  It  would 
be  very  doubtful,  supposing  bankruptcy  out  of  the  question, 
whether  Whitear  himself  could  maintain  a  bill  for  a  specific 
performance,  after  an  act,  amounting  to  a  forfeiture  of  the  lease, 
if  a  lease  had  been  executed;  having  absolutely  assigned,  as 
far  as  he  had  any  interest,  without  the  licence  of  the  landlord. 
But,  waiving  that,  what  is  the  effect  of  an  agreement  to  assign, 
where  the  lease  is  not  assignable  without  licence  ?  If  the  land- 
lord does  not  give  the  licence,  the  agreement  cannot  be  carried 
into  execution.  The  lessee  *may  subject  himself  to  an  action ; 
but  that  is  all.  A  court  of  equity  cannot  consider  that  as 
done,  which,  if  done,  would  extinguish  the  very  subject  of  the 
contract. 

Then  how  does  the  bankruptcy  give  operation  and  effect  to  this 
inefficient  contract?  The  effect  would  be  singular,  that  the 
bankruptcy  of  the  debtor  should  increase  the  value  of  the 
security ;  converting  what  was  waste  paper  into  a  valid  mort- 
gage ;  and  that  against  the  assignees  a  trust  should  arise,  to 
which  the  lease  was  not  liable  in  the  hands  of  the  bankrupt.  It 
is  a  great  stretch  to  give  to  general  assignees  what  the  bankrupt 
himself  could  not  have  conveyed  :  but  that  stretch  is  made  only 
in    their    favour,  and    for    general    creditors.     In  Goring  v. 
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Warner \y  that  decision  waB  made  by  Lord  Macclesfield  in 
opposition  to  the  opinion  of  Sir  Joseph  Jekyll,  and  the  tendency 
of  all  the  old  cases ;  and  upon  a  strange  ground ;  that  the  statute 
supersedes  the  agreement.  How  can  that  be,  if  the  agreement 
was  legal :  By  saying,  the  statute  supersedes  the  agreement. 
Lord  Macclesfield  admitted,  that  the  true  meaning  of  the 
agreement  was  to  exclude  assignees  of  all  kinds ;  and  that  is  de- 
termined to  be  legal ;  for  by  a  slight  variation  of  the  phrase  it  is 
competent  to  a  landlord  to  prevent  the  lease  passing  to  legal 
assignees.  But  that  is  determined ;  and  it  must  be  held,  that, 
if  there  had  been  a  lease,  it  would  have  passed  to  the  general 
assignees. 

But  that  is  determined  in  favour  of  general  creditors  only,  not 
for  particular  assignees.  The  law  interferes  against  the  landlord 
for  one  purpose,  not  for  another.  There  would  be  iaji  incon- 
sistency in  saying,  *the  purpose,  for  which  it  does  interpose,  is 
not  the  purpose  it  was  to  answer :  but  that  is  another  purpose ; 
for  which  it  would  not  interpose ;  that  the  reason  it  interposes 
is,  that  there  were  creditors :  but  then  it  interposes,  not  to  satisfy 
them,  but  to  execute  a  previous  contract ;  into  which  the  bank- 
rupt may  have  voluntarily  entered.  In  Doe  ex  dem,  Mitchinson 
V.  Carter,  I  the  distinction  between  voluntary  acts  and  those,  that 
pass  in  invitum,  was  adopted. 

The  truth  is,  that  the  situation,  in  which  a  lessee,  restrained 
from  assigning  without  licence,  is  placed,  is,  that  he  can  have 
assigns  only  of  two  sorts:  either  an  assign  approved  by  the 
landlord,  or  an  assign  by  appointment  or  designation  of  law: 
whereas  the  argument  in  this  case  goes  to  this;  that  he  may 
have  an  assign  of  his  own  appointment ;  and  has  only  to  get  an 
act  of  bankruptcy  committed,  to  give  effect  to  his  own  assign- 
ment, in  opposition  to  the  landlord's  right,  and  to  his  own  legal 
assignment.  That  is  impossible;  for  the  effect  is  to  set  it  up 
against  his  general  assignees. 

Supposing,  however,  that  this  is  wrong,  still  the  question 
remains,  whether  in  this  case  the  plaintiff  is  entitled  to  a  specific 
performance  of  that,  which  rests  only  in  agreement.  First,  he 
must  maintain,  that  Geering  himself  could  enforce  a  specific 
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performance;  which  is  very  disputable.  The  proposition,  that 
the  assignee  of  a  bankrupt  can  compel  a  landlord  specifically  to 
perform  an  agreement  to  grant  a  lease  to  the  bankrupt,  has 
never  been  determined.  The  utmost  extent  of  Brooke  v.  Hewitt\ 
is,  that  Lord  Bosslyn  would  not  say,  it  was  impossible ;  acknow- 
ledging, that  the  assignee  *would  have  great  difficulty  to  establish 
it  at  the  hearing.  I  should  think  that  difficulty  insurmountable. 
But  there  was  no  proviso  against  assignment.  What  then  would 
the  Court  say,  where  there  is  a  proviso  against  assignment? 
Would  the  Court  in  direct  opposition  to  that  proviso  execute  such 
a  covenant  ? 

In  any  view  of  the  case,  the  plaintiff  cannot  maintain  his 

claim. 

The  bill  must,  therefore^  be  dismissed. 
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A  factor  cannot  pledge  the  goods  of  his  principal  by  indorsement  and 
delivery  of  the  bill  of  lading,  anymore  than  by  the  delivery  of  the  goods 
themselves;  though  the  indorsee  knew  not  that  he  was  factor.  And 
where  goods  were  consigned  on  the  joint  account  of  the  consignors  and 
consignee,  and  a  bill  of  lading  was  sent  to  deliver  the  goods  to  the 
consignee  or  his  assigns ;  who  afterwards  indorsed  and  delivered  it  to 
the  defendants  upon  condition  of  ^their  making  an  advance  to  him  on  it, 
which  they  failed  to  do,  but  claimed  to  retain  it  as  a  security  for  prior 
advances ;  held  that  such  indorsement  and  delivery  of  the  bill  of  lading 
did  not  divest  the  consignor's  right  to  stop  the  goods  in  transitH  upon 
the  insolvency  of  the  consignee,  who  had  not  paid  for  them.f 

In  trover  for  certain  barrels  of  beef  and  certain  other  barrels 
of  pork,  it  appeared  at  the  trial  before  Lord  EUenborough, 
Ch.  J.  at  the  sittings  after  last  Trinity  Term  at  Guildhall,  that 
the  plaintiffs  were  Irish  merchants  residing  at  Cork,  and  were 
used  to  consign  provisions  to  Mathew  Church,  a  merchant  of 
London.  The  beef  in  question  was  shipped  on  board  the  Nancy 
by  the  plaintiffs  in  December,  1802,  and  consigned  on  their 
own  account  to  Church  as  their  factor  for  sale;  and  the  bill 
of  lading,  signed  by  the  captain,  and  dated  "Cork,  17th 
December,  1802,"  was  to  deliver  "to  order  or  assigns,"  and 
was  indorsed  by  Newsom,  and  transmitted  to  Church.  The 
pork  was  shipped  on  board  the  Russell  in  May,  1803,  and 
•18  ]  consigned  *by  the  plaintiffs  on  the  joint  account  of  themselves 
and  Church ;  and  the  bill  of  lading  signed  by  the  captain,  and 
dated  "  Cork,  20th  May,  1808,"  was  to  deUver  "  to  Mathew 
Church  or  his  assigns."  The  plaintiffs  at  the  same  time  drew 
a  bill  on  Church  for  half  the  amount  of  the  latter  shipment, 
but  it  was  never  paid  nor  even  presented,  in  consequence  of 

t  See  note  at  end  of  the  case. — B.  C. 
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the  sabeequent  bankruptcy  of  Church.  Soon  after  the  arrival  Newsom 
of  the  bill  of  lading  for  the  beef  in  December,  Church  being  Thornton. 
in  embarrassed  circumstances  obtained  from  the  defendants  a 
loan  of  200Z.,  which  they  agreed  to  advance  him  on  having  the 
bill  of  lading  of  the  beef  deposited  with  them  ;  and  accordingly 
the  bill  of  lading  was  indorsed  by  Church  to  the  defendants 
and  deposited  with  them  as  a  security  for  that  advance :  but  it 
did  not  appear  that  the  defendants  knew  that  the  beef  had  been 
consigned  to  him  only  as  factor.  Church  still  continuing  to  be 
embarrassed,  previous  to  his  departure  for  Ireland,  about  the 
12th  of  May,  1803,  having  before  sent  an  order  for  the  pork, 
agreed  with  the  defendants  in  consideration  of  a  further  advance, 
to  leave  with  them  an  order  upon  one  Cole,  who  was  his  clerk, 
to  indorse  and  deliver  to  them  the  bill  of  lading  for  the  pork 
when  it  arrived.  And  in  consequence,  upon  his  departure,  he 
left  word  with  Cole  that  in  case  money  was  wanted  during  his 
absence  he  should  apply  to  the  defendants  for  it,  and  was  to 
indorse  and  deliver  to  them  the  bill  of  lading  when  it  arrived. 
After  Church's  departure,  Cole,  who  had  received  the  bill  of 
lading,  applied  to  the  defendants  for  an  advance  of  500L  and 
upwards  for  Church,  which  they  refused,  but  nevertheless 
contrived  to  obtain  from  him  the  bill  of  lading  with  his  indorse- 
ment, he  not  being  fully  apprised  of  the  agreement  between 
them  and  his  master,  and  understanding  from  them  that 
immediately  *previous  to  Church's  departure  for  Ireland  they  [  *19  ] 
had  made  another  advance  to  him  upon  the  promise  of  this 
assignment.  Church  stopped  payment  the  latter  end  of  June, 
and  was  soon  after  declared  a  bankrupt,  not  having  paid  for 
either  the  beef  or  pork.  In  the  mean  time,  before  he  was 
declared  a  bankrupt,  the  pork  having  arrived,  and  the  plaintiffs 
having  been  apprised  of  the  insolvency  of  Church,  they  gave 
notice  to  the  captain  of  the  Rudsell  to  stop  the  delivery  of  it  to 
Church  or  to  the  defendants,  and  tendered  him  the  freight  and 
charges :  the  captain  however  delivered  the  pork  to  the  defen- 
dants upon  the  production  of  the  bill  of  lading,  and  taking  their 
indemnity.  And  by  means  of  the  other  bill  of  lading  they  had 
previously  obtained  the  possession  of  the  beef,  of  which,  as  well 
as  of  the  pork,  the  freight  and  other  charges  were  tendered  to 
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Newbom  the  defendants,  which  they  refused  to  accept  or  to  return  the 
THOBSToir.  goods.  It  was  also  proved,  that  the  usual  credit  for  provisions 
of  this  description  sent  from  Ireland  is  three  months,  and 
therefore  that  a  bill  of  lading,  within  that  date,  conveys  to 
persons  conversant  in  the  trade,  as  the  defendants  were,  intima- 
tion that  the  goods  were  probably  not  paid  for  by  the  consignee. 
Lord  Ellenbobough,  in  his  direction  to  the  jury,  distinguished 
between  the  beef  and  the  pork;  that  the  first  having  been 
consigned  to  Church  as  a  factor,  gave  him  no  authority  to  pledge 
the  goods,  but  only  to  sell  them  for  his  principal ;  and  that  by 
the  same  rule  he  had  no  authority  to  pledge  the  bill  of  lading, 
which  was  the  mere  emblem  of  the  goods  themselves.  That  as 
to  the  pork  which  was  consigned  to  Church  on  the  joint  account 
of  himself  and  the  plaintiffs,  though  he  had  a  right  to  pledge  it 
as  a  joint  owner,  yet  having  agreed  to  pledge  it  to  the  defendants 
only  on  condition  of  a  further  advance  from  them,  and  they 
[  *2()  ]  having  ^obtained  possession  of  the  bill  of  lading  from  his  clerk, 
with  his  indorsement,  in  the  absence  of  Church,  without 
complying  with  that  condition,  they  had  no  right  to  retain  the 
goods  against  the  plaintiffs,  who  had  applied  in  time  to  stop  the 
delivery  of  them  while  in  transitu,  and  were  therefore  entitled  to 
recover  the  value  of  the  pork  as  well  as  of  the  beef.  And  the 
jury  accordingly  found  a  verdict  for  the  plaintiffs  for  the  whole 
value  of  both  parcels. 

It  was  moved  in  the  last  Term  to  set  aside  the  verdict,  on  the 
ground  that  the  indorsement  and  delivery  of  a  bill  of  lading  of 
goods  in  transitu  transferred  the  legal  property  in  them  to  the 
indorsee,  the  bill  of  lading  being  a  negotiable  instrument  by  the 
custom  of  merchants,  according  to  the  authority  of  lAckbarrow 
V.  Mason  A 


I  26  ]               Gihhs,  Park,  and  Marryat  shewed  cause  against  the  rule. 

*    *    * 

t  The  reporter  (Mr.  East)  here  of  Lords.  A  brief  report  of  Lick- 
Beta  forth  in  a  note  a  report  of  barrow  y.  MawUf  with  a  note  explain- 
Lickharrow  y.  Mason,  containing  the  ing  why  it  is  unnecessary  to  report 
reasons  communicated  to  him  by  the  case  or  the  reasons  of  Mr.  J. 
Mr.  Justice  Buller,  giyen  by  that  Bulleb  more  at  length,  will  be 
learned  judge  in  advising  the  House  found  in  1  B.  B.  426,  427. — ^E.  C. 
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Erskine  and  GarroWy  contra.     *     *     *  Nbwbom 

Thornton. 
LoBD  Ellenborough,  Ch.  J. :  [  40  ] 

There  are  two  subjects  of  consideration,  the  bill  of  lading  for 
the  pork,  and  that  for  the  beef.    First,  as  to  the  pork ;  as  there 
was  no  consideration  paid  for  that  bill  of  lading  by  the  defen- 
dants, they  not  having  in  fact  made  any  advance  upon  it  as  they 
had  engaged  to  do,  and  upon  the  faith  of  which  it  was  agreed 
to  be  deposited  with  them,  there  was  nothing  to  devest  the 
original  right  subsisting  in  the  consignors  to  stop  the  goods 
in  transitu,  upon  the  insolvency  of  the  consignee  who  remained 
debtor  for  them.    Then  as  to  the  beef ;  1 1  should  be  very  sorry 
if  any  thing  fell  from  the  Court  which  weakened  the  authority 
of  Lickharrow  v.  Ma^on^l  as  to  the  right  of  a  vendee  to  pass  the 
property  of  goods  in  transitu  by  indorsement  of  the  bill  of  lading 
to  a  bond  fide  holder,  *for  a  valuable  consideration,  and  without         •41  ] 
notice.    For  as  to  Wright  v.  Campbell,^  though  that  was  the 
case  of  an  indorsement  of  a  factor,  it  was  an  outright  assignment 
of  the  property  for  value;  Scott  the  indorsee  was  to  sell  the 
goods,  and  indemnify  himself  out  of  the  produce  the  amount 
of  the  debt  for  which  he  had  made  himself  answerable.    The 
factor  at  least  purported  to  make  a  sale  of  the  goods  transferred 
by  the  bill  of  lading,  and  not  a  pledge.    Now  this  was  a  direct 
pledge  of  the  bill  of  lading,  and  not  intended  by  the  parties  as  a 
sale.    A  bill  of  lading  indeed  shall  pass  the  property  upon  a 
b(md  fide  indorsement  and  delivery,  where  it  is  intended  so  to 
operate,  in  the  same  manner  as  a  direct  delivery  of  the  goods 
themselves  would  do,  if  so  intended.    But  it  cannot  operate 
further.    Now  if  the  factor  had  been  in  possession  of  the  goods 
themselves,  and  had  purported  to  sell  them  to  the  defendants 
bond  fide,  the  property  would  have  passed  by  the  delivery :  but 
not  if  he  had  only  meant  to  pledge  them,  because  it  is  beyond 
the  scope  of  a  factor's  authority  to  pledge  the  goods  of  his 
principal.    The  symbol  then  shall  not  have  a  greater  operation 
to  enable  him  to  defraud  his  principal  than  the  actual  possession 

t    Beferred  to  by  Lord  Black-         t  See  1  B.  B.  425,  and  the  various 
BXJBN,  Sewell  V.  Burdicky  H.  L.  (1884)      reports  there  referred  to. — E.  C. 
10  App.  Ca.  101.  §  4  Burr.  2046. 
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Newsom  of  that  which  it  represents.  The  principal  who  trusts  his  factor 
Thornton,  with  the  power  to  sell  absolutely  shall  so  far  be  bound  by  his 
act :  but  the  defendants  shall  not  extend  the  factor's  act  beyond 
what  was  intended  at  the  time;  and  here  only  a  pledge  was 
intended,  which  he  had  no  authority  to  make.  I  consider  the 
indorsement  of  a  bill  of  lading,  apart  from  all  fraud,  as  giving 
the  indorsee  an  irrevocable,  uncountermandable  right  to  receive 
the  goods,  that  is,  where  it  is  meant  to  be  dealt  with  as  an 
assignment  of  the  property  in  the  goods,  but  not  where  it  is  only 
meant  as  a  deposit  by  one  who  had  no  authority  to  do  so  ;  and 
[  •^a  ]  having  been  dealt  with  *in  this  case  only  as  a  deposit,  it  cannot 
be  made  into  a  sale  in  order  to  give  it  effect. 

Grose,  J. : 

I  agree  entirely  with  what  my  Lord  has  said  respecting  the 
two  bills  of  lading  of  the  pork  and  beef.  With  respect  to  the 
latter,  it  would  be  very  extraordinary  that  a  bill  of  lading  sent 
to  a  factor  should  be  able  to  confer  upon  him  more  power  over 
the  property  than  the  possession  of  the  thing  itself.  It  is 
admitted  that  a  factor  cannot  pledge  the  goods  of  his  principal 
by  delivery  of  the  goods  themselves ;  then  is  it  not  inconsistent 
to  say  that  he  may  do  so  by  delivery  of  the  bill  of  lading  ?  If 
his  delivery  of  the  goods  themselves  as  a  pledge  will  not  pass 
the  property,  much  less  shall  his  delivery  of  the  bill  of  lading 
operate  in  that  manner. 

Lawrence,  J. : 

The  question  is.  Whether  if  a  factor  have  no  property  in  the 
goods  of  his  principal  so  as  to  dispose  of  them  otherwise  than 
according  to  the  authority  delegated  to  him,  namely,  by  sale, 
he  can  have  a  greater  disposing  power  over  them  by  means  of 
his  possession  of  the  instrument  which  gives  him  authority  to 
receive  them,  than  the  possession  of  the  goods  themselves,  when 
received,  would  give  him?  In  Wright  v.  Campbell  the  Court 
only  said,  that  if  it  were  a  bond  fde  sale,  it  should  bind  the 
principal :  they  did  not  go  the  length  of  saying  that  a  factor 
could  pawn  the  bill  of  lading  received  from  his  principal.  In 
the  case  of  Lickbarrmv  v.  Mason^  some  of  the  Judges  did  indeed 
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liken  a  bill  of  lading  to  a  bill  of  exchange,  and  consider  that  the  Kewsom 
indorsement  of  the  one  did  convey  the  property  in  the  goods  in  thobntox. 
the  same  manner  as  the  indorsement  of  the  other  conveyed  the 
sum  for  which  it  was  drawn.  But  when  the  case  was  before  the 
Exchequer  *Chamber  there  was  much  argument  to  shew,  that  [  *is  ] 
in  itself  the  indorsement  of  a  bill  of  lading  was  no  transfer  of 
the  property,  though  it  might  operate  as  such  in  the  same 
manner  as  other  instruments  may  be  evidence  of  the  transfer  of 
property.  As  if  goods  be  sold  by  a  merchant  abroad  to  his 
correspondent  here,  and  the  bill  of  lading  be  sent  to  him  indorsed 
to  deliver  the  goods  to  the  vendee  or  his  order;  there  the 
transfer  of  the  goods  may  be  evidenced  by  such  indorsement. 
And  if  the  vendee  part  with  the  property  in  the  goods  while 
they  are  yet  in  transitu,  and  before  his  property  in  them  is 
devested  by  the  vendor's  stopping  them  in  transitu,  and  which 
assignment  of  the  vendee's  property  may  be  evidenced  in  like 
manner  by  his  indorsement  to  another,  then,  according  to 
Lickbarrow  v.  Mason,  the  original  vendor's  right  to  stop  them  in 
transitu  would  be  devested.  Therefore  all  that  that  case  seems 
to  have  decided  is,  that  where  the  property  in  the  goods  passed 
to  a  vendee,  subject  only  to  be  devested  by  the  vendor's  right  to 
stop  them  while  in  transitu,  such  right  must  be  exercised,  if  at 
all,  before  the  vendee  has  parted  with  the  pro^^erty  to  another 
for  a  valuable  consideration,  and  bond  fide,  and  by  indorsement 
of  the  bill  of  lading  given  him  a  right  to  recover  them.  And  in 
this  case  there  is  no  ground  to  complain  of  the  defendants' 
having  been  deceived  by  means  of  the  bill  of  lading ;  for  it  would 
have  been  very  easy  for  them  to  have  inquired  for  the  letter  of 
advice  which  brought  it,  which  would  have  shewn  that  Church 
held  it  as  a  factor,  and  not  as  vendee  of  the  goods;  and  if 
persons  will  neglect  all  precaution,  and  advance  money  on  goods 
without  inquiring  whether  the  party  had  any  right  to  dispose  of 
them  or  not,  they  must  bear  the  loss,  if  it  turn  out  that  he  had 
no  authority  so  to  do. 

Le  Blanc,  J. :  '■     ^ 

I  do  not  know  that  the  trade  of  the  country  will  suffer  much 
risk  by  our  holding,  that  in  a  case  where  if  the  goods  themselves 
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Newsom      had  come  into  the  factor's  hands  he  could  not  pledge  them,  he 

Mm 

Thosnton.  8^9.11  not  be  able  to  pledge  them  by  means  of  the  instrument 
which  gives  him  authority  to  receive  the  goods.  Some  of  the 
cases  indeed  state  the  opinion  of  the  Judges  generally,  that  an 
indorsement  of  a  bill  of  lading  will  pass  the  property,  but  that 
must  be  taken  with  reference  to  the  circumstances  of  the  case, 
and  is  not  to  be  applied  to  the  case  of  a  factor  pledging  the 
goods  of  his  principal,  but  to  that  of  a  vendor  selling  goods  in 
which  he  has  a  property.  The  cases  shew  indeed,  that  where 
either  vendee  or  factor  intend  to  sell  the  goods,  the  indorsement 
of  the  bill  of  lading  for  that  purpose  will  bind  the  vendor  or 
principal.  The  case  of  Wright  v.  Campbell  appears,  I  think,  to 
be  that  of  a  sale ;  for  it  was  agreed  that  Scott  the  indorsee  of 
the  bill  should  sell  the  goods.  But  at  least  we  may  say  of  it, 
that  it  is  not  an  authority  for  holding  that  a  factor  may  pledge 
the  bill  of  lading,  though  he  could  not  pledge  the  goods  them- 
selves. And  our  now  determining  that  a  factor  cannot  make 
such  a  pledge  will  not  break  in  at  all  upon  the  doctrine  of  Lick- 
hari'oio  v.  Mason,  that  the  indorsement  of  a  bill  of  lading  upon  the 
sale  of  the  goods  will  pass  the  property  to  a  bond  fide  indorsee, 
the  property  being  intended  to  pass  by  such  indorsement. 

Ride  discharged. 


Note. — This  case  is  retained  as  an  authority  in  regard  to  the 
use  and  legal  efiTect  of  a  bill  of  lading,  apart  from  the  statutory 
provisions  of  the  Factors  Acts.  The  case  is  referred  to  as  an 
authority  in  Lord  Blackburn's  judgment  in  Sewell  v.  Burdick 
(1884)  10  App.  Ca.  74,  93,  101,  54  L.  J.  Q.  B.  156,  52  L.  T.  445. 
See  now  the  Factors  Act,  1889,  sections  2,  9.  The  former 
section,  embodying  a  provision  introduced  in  1842,  would  alone 
have  been  sufficient  to  alter  the  result  in  the  actual  case,  so  far 
as  relates  to  the  beef. — E.  C. 
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LAWRENCE    and  Others    v.   SYDEBOTHAM.  JSos. 

Jan.  25. 
(6  East,  4o— 55 ;  S.  C.  2  Smith,  214—220.)  

A  policy  of  insurance  on  a  ship  on  a  certain  commercial  voyage,  with  [  ^5  ] 

or  without  letters  of  marque,  giving  leave  to  the  assured  to  chase, 
capture,  arid  man  prizes,  however  it  may  warrant  him  in  weighing 
anchor,  while  waiting  at  a  place  in  the  course  of  the  commercial  voyage 
insured,  for  the  purpose  of  chasing  an  enemy  who  had  before  anchored 
at  the  same  place  in  sight  of  him,  and  was  then  endeavouring  to  escape, 
will  not  warrant  him  after  the  capture,  and  in  the  course  of  the  further 
prosecution  of  the  voyage  in  shortening  sail  and  laying  to  in  order  to 
let  the  prize  keep  up  with  him  for  the  purpose  of  protecting  her  as  a 
convoy  into  port  in  order  to  have  her  condemned;  though  such  port 
were  within  the  voyage  insured. 

This  was  an  action  on  a  policy  of  insurance  on  the  ship  Tamer, 
with  or  without  letters  of  marque,  valued  at  6,000?.,  and  on 
slaves  and  goods  as  interest  might  appear,  "  at  and  from  Liver- 
pool to  the  coast  of  Africa,  during  her  stay  and  trade  there,  and 
at  and  from  thence  to  her  port  or  ports  of  sale,  discharge,  and 
final  destination  in  the  British  and  foreign  West  Indies  and 
America,  with  leave  to  chase,  capture,  and  man  prizes."    The 
plaintiff  declared  upon  a  loss  by  the  perils  of  the  seas  ;   to  which 
the  general  issue  was  pleaded.    The  cause  was  tried  before 
Graham,  B.  at  the  last  Lancaster  assizes,  and  the  material 
question  now  was.  Whether  the  policy  were  avoided  by  a  devia- 
tion in  the  course  of  the  voyage  ?    As  to  which  it  appeared  in 
evidence  that  the  ship  sailed  from  Liverpool  upon  the  voyage 
insured,  and  arrived  on  the  14th  of  August,  1803,  off  the  entrance 
of  the  Congo  river,  on  the  coast  of  Africa,  where  she  found  La 
Braave^  a  French  trading  vessel,  with  a  brig  and  tender,  and 
anchored  within  six  miles  distance  of  them.    The  next  morning 
the  Tamer  got  under  weigh,  and  came  within  three  miles  of  the 
French  vessel,  which  soon  after  stood  out  to  sea,  and  was  pur- 
sued for  about  30  miles,  and  engaged  and  captured  by  the  Tamer ^ 
which  carried  18  guns.    After  this  the  Tamer  returned  to  the 
coast  of  Africa  with  her  prize,  and  finished  her  trading  there, 
and  proceeded,  on  the  15th  of  October,  with  her  cargo  and  the 
prize  in  company,  on  her  voyage  to  the  West  Indies,  in  the 
course  of  which  she  leaked  very  considerably,  and  after  making 
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Lawrence    more  and  more  water  from  time  to  time,  she  finally  ^foundered  at 
Stdebo.      sea,  and  the  crew  were  saved  by  the  prize  La  Braave,  which  kept 
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her  company  all  the  voyage  till  she  sunk.  On  this  point  the 
captain  deposed  at  the  trial,  that  he  received  instructions  from  his 
owners  before  the  voyage  to  take  any  ship  he  might  capture 
under  his  protection ;  in  consequence  of  which  he  continued  with 
his  prize,  and  not  with  a  view  of  receiving  from  her  any  protec- 
tion against  the  risk  of  the  leak  of  his  own  ship.  That  several 
times  during  the  voyage  he  shortened  sail  and  lay  to  in  order  to 
give  the  prize  time  to  come  up,  and  in  order  to  keep  company 
with  her,  and  particularly  on  one  occasion  when  the  prize  had 
carried  away  her  fore-top-mast.  It  was  objected  by  the  defen- 
dant's counsel,  that  the  ship  had  deviated  from  the  voyage 
insured  in  two  respects  ;  1st,  in  weighing  anchor  off  the  mouth 
of  the  Congo  river,  for  the  sole  purpose  of  pursuing  and  taking 
the  prize ;  2ndly,  in  shortening  sail  during  the  voyage  to  the 
West  Indies,  for  the  purpose  of  convoying  the  prize ;  neither  of 
which,  it  was  contended,  was  warranted  by  the  liberty  given  in 
the  policy  "  to  carry  letters  of  marque,"  and  "  to  chase,  capture, 
and  man  prizes.*'  But  the  learned  Judge's  opinion  inclining  in 
favour  of  the  plaintiff  upon  the  construction  of  the  policy  in  both 
respects,  he  directed  the  jury  accordingly,  and  they  found  a 
verdict  for  the  plaintiffs. 

The  letters  of  marque  recite  an  order  by  the  King  in  Council, 
''  that  all  ships  that  shall  be  commissioned  by  letters  of  marque 
and  general  reprisals,  &c.  shall  and  may  lawfully  seize  and  take 
the  ships,  vessels,  and  goods  belonging  to  the  French  Republic, 
&c.  and  bring  the  same  to  judgment  in  the  High  Court  of 
Admiralty  of  England,  or  in  any  of  the  Courts  of  Admiralty  within 
the  King's  dominions,  for  proceedings  and  adjudication  and  ♦con- 
demnation to  be  thereupon  had,"  &c. :  and  then  reciting  that  the 
captain  of  the  Tamer  had  "given  suflScient  bail,  with  sureties,  to 
the  King  in  the  High  Court  of  Admiralty,  according  to  instructions 
made  the  17th  of  May,  1808,  a  copy  of  which  was  given  to  "  the 
captain,  it  proceeds  to  authorize  the  captain  to  set  forth  the  ship 
Tamer  in  a  warlike  manner,  to  seize  and  take  the  ships,  &c.  of  the 
French  Republic,  &c.  "  and  to  bring  the  same  to  such  port  as  shall 
be  most  convenient,  in  order  to  have  them  legally  adjudged  in  the 
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High  Court  of  Admiralty  of  England,  or  before  the  Judges  of 
such  other  Admiralty  Court  as  shall  be  lawfully  authorized  within 
the  King's  dominions ;  which  ships,  &c.  being  finally  condemned, 
it  shall  be  lawful  for  the  captain  to  dispose  of  them,"  &c. 

The  instructions  therein  referred  to  contain  clauses  of  the 
same  import  for  seizing  and  taking  the  enemy's  ships,  and  for 
bringing  them  into  such  port  of  England  or  some  other  port  of 
the  King's  dominions  as  shall  be  most  convenient  for  the  captors, 
in  order  to  have  the  same  legally  adjudged.  And  article  3 
directs,  "  that  after  such  ships,  &c.  shall  be  taken  and  brought 
into  any  port,  the  taker,  or  one  of  the  chief  officers,  or  some 
other  person  present  at  the  capture,  shall  be  obliged  to  bring  or 
send,  as  soon  as  possibly  may  be,  three  or  four  of  the  principal 
of  the  company  (whereof  the  master  and  mate  or  supercargo  to 
be  alway  two)  of  every  ship  so  brought  into  port  before  the  Judge 
of  the  Admiralty,  &c.  to  be  examined  upon  interrogatories  con- 
ceming  the  interest  and  property  of  such  ship,"  &c.  Art.  5 
directs,  ''  that  if  any  ship,  &c.  of  the  King  or  his  subjects  shall 
be  found  in  distress  or  taken  by  the  enemy,  &c.  the  commanders, 
&c.  of  such  merchant  ships  as  shall  have  letters  of  marque  and 
reprisals  shall  use  their  best  endeavours  to  succour  and  free  the 
*8ame,"  &c. ;  and  by  art.  11  and  14,  **  If  any  commander  of  a 
ship,  having  a  letter  of  marque  and  reprisals,  shall  act  contrary 
to  these  instructions,  he  shall  forfeit  his  commission,  and, 
together  with  his  bail,  be  proceeded  against  according  to  law, 
and  be  condemned  in  costs  and  damages,  and  be  severely  pun- 
ished," &c. ;  and  by  art.  15,  ''  security  and  bail  are  to  be  taken 
in  l,500i."  for  a  vessel  of  this  description. 

In  Michaelmas  Term  last  an  application  was  made,  and  rule 
nisi  granted,  for  setting  aside  the  verdict  and  granting  a  new 
trial,  on  the  ground  of  the  two  deviations  insisted  upon  at  the 
trial.    Against  which 
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Park,  Topping,  and  Wood,  now  shewed  cause : 

This  case  is  distinguishable  from  Parr  v.  Anderson,  now  in 
judgment,  t  for  here  there  is  not  only  permission  given  to  carry 

t  Judgment  was  delivered  in  this      Term,  vide  post  p.  461,  (6  East.  202) 
case  on  a  subsequent   day  of   the      when  a  new  trial  was  awarded. 
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letters  of  marque,  but  an  express  liberty  to  "  chase,  capture,  and 
man  prizes."  This  necessarily  includes  a  liberty  to  deviate  for 
those  purposes  when  in  sight  at  least  of  an  enemy  or  a  vessel 
supposed  to  be  such.  1.  A  liberty  to  chase  must  include  every 
act  necessary  for  chasing,  such  as  the  weighing  anchor  was,  in 
this  case,  where  both  the  captor  and  her  prize  were  previously 
lying  at  anchor  near  to  each  other.  The  anchor  was  not  weighed, 
nor  the  ship  carried  out  to  sea  upon  a  cruise  to  look  for  prizes, 
but  the  whole  was  done  in  the  actual  chase  of  a  prize  before  in 
sight,  and  endeavouring  to  escape.  Then,  2ndly,  The  captor 
was  warranted  by  the  directions  of  his  letters  of  marque  and 
instructions  to  accompany  his  prize  to  a  port  where  she  might 
be  condenmed;  for  that  is  necessary  *in  order  to  perfect  the 
capture  which  he  was  at  liberty  to  make.  Such  a  liberty 
includes  every  act  necessary  or  proper  to  give  it  effect  which 
either  the  general  marine  law  or  the  laws  of  the  captor's  country 
enable  him  to  do.  When  letters  of  marque  are  taken  out,  it  is 
no  longer  optional  to  capture  enemy's  property  or  not  which  is 
within  the  belligerent's  power  to  do ;  the  master  binds  himself 
under  a  penalty  to  capture  or  destroy  the  enemy's  ships  when- 
ever he  can ;  and  in  case  of  capture  he  is  directed  to  take  his 
prize  into  port  in  order  to  have  it  legally  adjudged.  Then  when 
liberty  is  given  to  carry  letters  of  marque,  the  underwriter 
virtually  consents  to  incorporate  in  the  policy  all  the  directions 
contained  in  them  and  in  the  accompanying  official  instructions. 
The  captor  cannot  insure  the  possession  of  his  prize  so  well  as 
by  keeping  her  company  on  the  voyage,  and  he  thereby  also  adds 
to  the  security  of  his  own  ship.  The  act  done  is  for  the  benefit 
of  the  underwriter  as  well  as  of  all  other  parties  concerned  in 
the  safety  of  the  ships  and  crews.  The  shortening  sail  was 
therefore  no  more  than  a  necessary  act  for  insuring  the  safety  of 
the  prize,  and  ultimately  of  the  captors  themselves.  If  a  ship 
were  to  shorten  sail  in  order  to  relieve  another  in  distress,  that 
could  not  be  deemed  a  deviation ;  and  this  was  done  in  order  to 
lessen  the  risk  of  distress,  and  for  the  purpose  of  conducting 
another  ship  into  a  place  of  safety. 
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CockeUy  Serjt.  and  LittUdale,  contra  : 

The  evidence  in  the  case  does  not  support  the  argument  built 
on  a  supposed  case  of  distress,  which  may  perhaps  be  an  excuse 
for  deviation ;  for  the  captain  disavowed  having  shortened  sail 
from  any  apprehension  of  danger  to  his  own  ship  if  he  left  the 
prize,  but  that  he  did  it  solely  for  the  purpose  of  protecting  *his 
prize  according  to  the  instructions  which  he  had  received  from 
his  owners.    Neither  was  the  prize  supposed  to  be  in  any  dan- 
ger from  the  seas.    By  taking  upon  him  therefore  to  convoy  the 
prize,  and  in  so  doing  to  delay  his  own  voyage,  he  plainly 
increased  the  risk  of  the  underwriters  beyond  the  terms  of  the 
liberty  given  in  the  policy,  which  are  to  chase,  capture,  and  man. 
Neither  of  these  include  a  liberty  to  •  convoy.     So  far  as  the 
underwriter's  risk  is  increased  by  any  deviation  which  happens 
in  chasing  and  making  the  capture,  that  he  agrees  to ;   and  so 
far  as  any  delay  is  incurred  in  the  voyage  insured  by  those  acts, 
or  by  the  act  of  manning  the  prize  afterwards,  he  consents  to  it : 
but  it  is  a  necessary  condition  implied  in  every  policy  that  the 
ship  shall  proceed  on  her  voyage  with  all  reasonable  expedition ; 
and  therefore  after  the  delay  incurred  within  the  terms  of  the 
liberty  given  by  manning  the  prize,  the  assured  were  not  entitled 
to  create  further  delay  by  convoying  the  prize.     The  very  liberty 
given  to  man  the  prize,  while  on  the  one  hand  it  lessens  the 
force  of  the  captor,  supposes  that  he  is  not  to  be  encumbered 
with  the  further  care  of  it,  but  that  a  sufficient  number  of  men 
will  be  put  on  board  to  navigate  and  take  care  of  both  vessels  : 
and  the  owner  who  knows  the  nature  of  the  adventure,  and  that 
he  may  be  required  to  draft  off  some  of  the  crew,  is  bound  to 
provide  for  such  a  contingency,  at  the  risk  of  his  policy  if  he 
eave  his  own  ship  without  a  sufficient  crew.    Neither  the  com- 
mission nor  the  instructions  imply  that  the  captor  is  to  accom- 
pany his  prize  into  a  port  of  condemnation,  but  only  that  the 
prize  shall  be  brought,  that  is,  brought  by  those  put  on  board  to 
take  the  management  of  it,  into  port,  in  order  to  be  adjudged. 
Whatever  liberties  however  may  be  given  to  deviate  or  delay  for 
particular  purposes,  they  must  be  *strictly  confined  to  those 
purposes,  and  subject  to  those  the  principal  object  of  the  in- 
surance is  still  the  safe  prosecution  of  the  voyage  insured  with 
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As  where  there  was  a  liberty  to  cruize  six  weeks,  it  was  holden  to 
mean  six  successive  weeks,  and  not  to  cover  a  cruizing  for  that 
time  at  intervals,  t  If  the  captor  were  at  liberty  to  convoy  every 
prize  into  port,  the  voyage  might  be  indefinitely  prolonged  by 
his  making  successive  captures  before  he  reached  his  ultimate 
destination.  It  might  be  even  considered  to  be  most  convenient 
to  return  with  every  prize  to  the  port  from  whence  he  sailed. 

Lord  Elleisdorougii,  Ch.  J. : 

The  question  is  reduced  to  this,  whether  acting  as  convoy  to  a 
prize,  and  slackening  sail  in  the  course  of  the  voyage  insured,  in 
order  to  make  the  rate  of  sailing  of  the  capturing  ship  conform  to 
that  of  the  prize,  be  within  the  meaning  of  the  terms  introduced 
into  the  policy,  giving  the  assured  **  leave  to  chase,  capture,  and 
man  prizes."  These  terms  clearly  gave  them  liberty  to  do  every 
thing  of  a  hostile  nature  within  the  scope  of  them  to  overcome  the 
resistance,  and  to  take  possession  of  the  prize  by  sending  part  of  the 
crew  of  the  captors  on  board  the  prize.  But  liberties  of  this  sort, 
without  giving  them  an  expansion  beyond  what  the  parties  can 
be  supposed  to  have  contemplated,  cannot  be  extended  beyond 
the  plain  meaning  of  the  words,  as  applied  to  the  subject  matter, 
by  adapting  them  to  other  circumstances  of  a  voyage  known  by 
appropriate  terms,  and  which  are  not  included  in  the  policy.  I 
shall  give  no  opinion  at  *pre£ent  upon  the  effect  of  the  general 
leave  to  carry  a  letter  of  marque :  it  is  enough  to  say,  that  in  this 
case  the  parties  themselves  to  the  contract  have  defined  what 
their  own  meaning  was,  namely,  to  '^  chase,  capture,  and  man 
prizes;  "  and  upon  the  principle  that,  cxp^'essio  unius  est  exclusio 
alteriuSy  that  will  not  include  a  leave  to  convoy.  I  would  how- 
ever observe,  that  the  words  in  the  letter  of  marque  which  have 
been  most  relied  on,  directing  the  captor  to  bring  the  prize  into 
port  to  be  condemned,  does  not  mean  an  actual  bringing  of  it  in 
by  the  master  himself,  but  causing  it  to  be  brought  into  port 
would  fully  satisfy  those  words,  that  is,  by  putting  a  competent 
number  of  men  on  board  the  prize  for  that  purpose.    I  must  not 

t  Syers  v.  Bridgf,  Dougl.  627. 
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be  understood  by  this  to  say,  that  under  such  a  liberty  given  to 
man  prizes  the  captor  may  devest  his  own  ship  of  the  number  of 
men  necessary  to  conduct  her  safely  to  her  port  of  destination  ;  but 
that  under  it  he  may,  without  laying  himself  open  to  exception 
on  that  account,  sever  some  of  the  men  from  his  crew  in  order  to 
man  the  prize.  On  the  short  point  of  the  case  my  opinion  is,  that 
a  liberty  to  chase,  capture  and  man,  cannot  be  extended  beyond 
what  is  necessary  for  the  performance  of  those  acts,  and  that  the 
convoying  of  the  prize  afterwards  does  not  necessarily  arise  out 
of  such  a  liberty.  This  does  not  affect  the  question  how  far 
slackening  sail  from  motives  of  humanity,  to  succour  another  ship 
in  distress,  is  allowable ;  nor  is  it  necessary  to  touch  upon  it. 
Perhaps  when  such  a  case  does  arise,  it  may  be  found  to  be  for 
the  general  benefit  of  all  insurers,  (and  amongst  others  conse- 
quently for  the  benefit  of  those  who  may  raise  such  an  objection) 
to  allow  such  succour  to  be  given  without  imputing  deviation  to 
the  succouring  ship.  It  is  not  however  necessary  now  to  give 
any  opinion  on  that  point.  In  this  case  the  ^slackening  sail  for 
the  purpose  of  convoying  the  prize  was  a  deviation  which  annuls 
the  policy. 

Gbose,  J. : 

The  question  is,  whether  the  ship  insured  has  done  more  than 
she  had  liberty  to  do.  She  had  liberty  to  chase,  capture,  and 
man  prizes,  and  she  did  chase,  capture,  and  man  a  prize.  But 
it  appears  that  afterwards  she  pursued  her  voyage,  not  in  the 
most  expeditious  manner  that  she  might  have  done,  but  she 
stopped  and  delayed  her  voyage  in  order  to  convoy  her  prize  into 
port,  and  thereby  increased  the  dangers  of  the  voyage  insured 
and  the  risk  of  the  underwriters.  Now  a  liberty  to  chase, 
capture,  and  man,  does  not  imply  a  liberty  to  wait  for  and  convoy 
prize.  If  it  had  been  so  intended,  another  appropriate  expression 
in  daily  use  would  have  been  used,  and  leave  would  have  been 
given  in  terms  to  convoy  the  prize  into  port.  The  words  alluded 
to  in  the  letter  of  marque,  i.  e.  "  bring  into  port,"  as  applied  to 
this  policy,  may  very  well  mean  "  properly  manning  the  prize  in 
order  to  bring  her  into  port."  That  the  dangers  of  the  voyage 
were  increased  to  the  ship  insured  by  convoying  the  prize  cannot 
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be  doubted.  It  appeared  in  evidence,  that  day  after  day  she 
shortened  sail,  and  thereby  protracted  the  duration  of  the 
voyage.  This  therefore  not  being  covered  by  the  liberty  given 
amounts  to  a  deviation  and  avoids  the  policy. 


Lawrence,  J. : 

I  am  of  the  same  opinion  as  to  the  construction  of  the  policy. 
What  the  captain  stated  at  the  trial  was  true,  that  he  did  not 
wait  for  the  prize  under  any  idea  that  her  presence  was  necessary 
to  insure  his  own  safety ;  but  it  was  in  order  to  give  her  protec- 
tion. Then  the  question  is,  whether,  imder  a  liberty  which 
r  *^-^  ]  *extended  the  rights  of  the  assured  beyond  the  common  terms  of 
indemnity  in  the  policy,  namely,  **  to  chase,  capture,  and  man 
prizes,"  the  assured  had  a  still  further  liberty  to  convoy  whatever 
prize  he  took.  It  is  argued  that  the  object  of  the  voyage  insured 
by  the  policy  could  not  be  effected  without  it :  but  there  is  the 
fallacy.  For  though  the  parties  contemplated  that  the  prizes 
taken  were  to  be  brought  into  port,  that  was  provided  for  by  the 
liberty  to  man  the  prizes  :  it  was  not  necessary  that  the  captur- 
ing ship  should  itself  convoy  its  prize  into  port ;  it  was  enough 
that  the  captors  put  a  sufficient  number  of  men  on  board  to  bring 
her  in.  And  for  this  purpose,  every  ship  sailing  upon  such  an 
adventure  should  carry  a  sufficient  supernumerary  crew  to  be 
able  to  man  its  prize,  and  to  retain  a  proper  number  of  men  for 
itself.  Though  perhaps  the  liberty  to  man  prizes  may  extend  so 
far  as  to  excuse  some  reduction  of  the  original  ship's  crew  rather 
below  what  they  would  otherwise  have  had  on  board  ;  for  other- 
wise it  seems  not  necessary  to  stipulate  for  such  a  liberty.  But 
this  does  not  extend  to  give  liberty  to  convoy  the  prize.  As  to 
deviations  for  the  purpose  of  succouring  ships  at  sea  in  distress, 
it  is  for  the  common  advantage  of  all  persons,  underwriters  and 
others,  to  give  and  receive  assistance  to  and  from  each  other  in 
distre8s.t  But  that  was  not  the  case  here.  The  prize  was  in  no 
distress  so  as  to  make  it  necessary  to  keep  her  company  on  that 
account;  nor  was  that  the  motive  of  keeping  with  her.     The 

t  See  this  dictum  referred  to  in      295,  300,  49  L.  J.  C.  P.  674,  42  L.  T. 
the  judgment  of  Cookbttrn,  Ch.  J.,  in      840.— E.  C. 
Scarama7}ga  v.  Stamp  (1880)  5  C.  P.  D. 
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only  accident  which  befell  her  was  carrying  away  her  topmast, 
which  the  crew  on  board  replaced  without  any  assistance  from 
the  captor's  ship. 

Le  Blanc,  J. : 

This  is  not  a  case  where  two  ships  kept  in  company  with  each 
other  for  the  sake  of  mutual  protection,  or  where  the  one  stood  in 
need  of  humane  assistance  from  the  other.  Therefore  it  is  not  like 
a  case  where  one  ship  kept  company  with,  or  slackened  sail  for 
the  purpose  of  assisting  another  vessel,  which  might  otherwise 
be  in  danger  of  foundering,  and  seeing  her  into  a  place  of  safety : 
but  it  is  the  case  of  a  ship  wilfully  loitering,  and  not  using  that 
dispatch  to  arrive  at  her  port  of  destination,  which  she  might 
have  done,  in  consequence  of  previous  instructions  to  convoy  into 
port  any  ship  she  might  capture.  Then  is  that  liberty  neces- 
sarily to  be  inferred  from  the  terms  of  the  policy,  which 
authorized  the  capturing  ship  to  have  a  letter  of  marque,  and  to 
chase,  capture,  and  man  prizes  ?  It  appears  to  me  that  neither 
the  particular  words  of  the  policy,  nor  the  terms  and  conditions 
of  the  letter  of  marque,  nor  the  instructions  given  with  it,  require 
the  capturing  ship  to  convoy  her  prize  into  port ;  but  she  was 
onlj  required  to  put  men  on  board  the  prize  to  carry  her  into 
port  to  be  condemned.  The  ship  being  shewn  to  have  loitered 
on  the  voyage,  it  was  incumbent  on  the  assured  to  shew  a  good 
reason  for  it ;  but  the  only  reason  appearing  is,  that  she  loitered 
in  consequence  of  previous  instructions  received  by  the  captain 
from  the  assured  to  keep  with  his  prize  and  carry  her  into  port ; 
and  that  is  no  excuse  within  the  terms  of  the  liberty  given  by 
the  policy. 

Rule  absolute. 
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1806.       WILLIAM    HOLWELL    CAER,   an  Infant,  v.  THE 
—  EARL    OF    ERROLL  and  Others. 

[  58  ]  (6  East,  58—76 ;  S.  C.  2  Smith,  575—591.) 

One  deviBed  lands  to  tnistees  in  fee  (subject  to  the  usee  of  a  certain 
term  of  1,000  years),  to  the  use  of  W.  H.  for  life,  second  son  of  the 
devisor's  daughter  Lady  E.,  subject  to  the  proyiso  after  mentioned, 
remainder  to  trustees  to  preserve  contingent  uses  during  W.  11. 's  life, 
but  to  permit  him  to  take  the  rents,  &c. ;  and  after  his  decease  to  the 
use  of  his  first  and  other  sons  successively  in  tail  male,  subject  to  the 
same  proviso,  &c.  and  in  default  of  such  issue,  remainder  to  the  use  of 
the  third  and  other  sons  of  Lady  E.  successively  in  tail  male,  subject  to 
the  same  proviso,  &c. ;  and  in  default  of  such  issue,  with  like  remainders, 
to  the  second  son  of  Lady  E.'s  eldest  son,  &c. ;  and  in  default  of  such 
issue,  to  the  use  of  the  devisor's  granddaughter  C.  H.  for  life,  subject 
to  the  proviso,  &c. ;  remainder  to  trustees  to  preserve  contingent 
uses,  &c. ;  remainder  to  the  use  of  her  first  son  (the  plaintiff)  in  tail 
male,  with  other  remainders  over;  all  .subject  to  the  same  proviso; 
which  was,  that  if  W.  H.  or  either  of  the  persons  to  whom  the  estate 
was  limited  should  become  Earl  of  E. ,  the  use  limited  to  such  person 
and  his  issue  male  should  cease  and  be  void,  as  if  such  person  were 
dead  without  issue  of  his  body.  The  devisor's  daughter  Lady  E.  at  the 
time  of  his  death  had  only  two  sons,  her  eldest  (afterwards  Lord  E.) 
and  the  said  W.  H.,  but  she  had  afterwards  a  third  who  died  under 
age ;  and  the  said  W.  H.  was  let  into  possession  at  twenty-three,  and 
had  one  son ;  and  held,  that  on  the  death  of  his  eldest  brotiier  without 
issue,  by  which  event  W.  H.  became  Eaxl  of  E.,  the  plaintiff  who  was 
then  next  in  remainder,  supposing  W.  H.  had  in  fact  died  without 
issue,  was  entitled  under  the  will  to  take  a  legal  estate  in  tail  male  in 
possession  subject  to  the  trusts  of  the  term  of  1,000  years. 

Proviso. 

The  following  case  was  directed  by  the  Lord  Chancellor  to 
be  Bent  for  the  opinion  of  this  Court. 

Sir  William  Carr,  Baronet,  by  his  will  duly  executed,  dated 
19th  of  October,  1776,  reciting  that  by  indenture  of  the  2nd  of 
January,  1762,  all  his  real  estates  in  the  county  of  Northumber- 
land were  Umited  to  his  brothers  George  and  Robert  Carr,  their 
executors,  &c.  for  a  term  of  1,000  years,  upon  trusts  which  were 
[  *^>^  ]  then  become  unnecessary,  directed  *that  the  said  term  should 
cease,  and  that  his  brother  Eobert  Carr  (the  surviving  trustee  of 
the  term)  should  after  his  (the  testator's)  decease  surrender  the 
same,  so  that  it  might  be  merged ;  the  sum  of  S,OOOZ.  mentioned 
in  the  said  indenture  having  been  paid,  and  the  provisions  made 
for  his  two  daughters,  the  Countess  of  Erroll  and  Mrs.  Margaret 
Mackay,  on  their  respective  marriages,  and  the  devises  therein- 
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after  made  for  them  being  by  him  intended  to  be  in  lieu  and 
full  satisfaction  of  5,0002.  mentioned  in  the  said  indenture,  and 
also  for  all  estates,  &c.  secured  for  his  said  daughters  by  his 
marriage  settlement.  Then,  after  directing  that  all  his  plate 
and  furniture,  &c.  at  his  mansion-house  at  Etal  (in  Northumber- 
land) should  remain  there  as  heirlooms,  he  devised  the  same  to 
his  said  brother  Bobert  Carr,  and  Henry  Collingwood,  their 
executors,  &c.  upon  trust,  to  permit  the  same  to  go,  together 
with  the  said  mansion-house,  to  such  person  or  persons  as 
should  from  time  to  time,  under  his  will,  become  entitled  to  it, 
for  so  long  time  as  the  rules  of  law  and  equity  would  permit. 
And  desired  that  an  inventory  might  be  taken  of  the  goods  by 
the  trustees.  And  then  devised  all  his  real  estates  whatsoever 
and  wheresoever  unto  Sir  W.  Blackett  and  W.  Trevelyan,  and 
their  heirs,  to  the  use  of  the  said  B.  Carr  and  H.  Collingwood, 
their  executors,  &c.  during  the  term  of  1,000  years,  upon  the 
trusts  after  mentioned,  and  from  and  after  the  end  or  sooner 
determination  of  the  said  term  of  1,000  years,  and  subject  thereto, 
to  the  use  of  his  grandson  William  Hay,  second  son  of  his 
daughter  the  Countess  of  Enroll,  for  life,  without  impeachment 
of  waste,  but  subject  to  the  provisoes  and  conditions  therein- 
after contained :  and  after  the  determination  of  that  estate  in 
his  life,  by  forfeiture  or  otherwise,  to  the  use  of  the  trustees  and 
their  heii's  during  the  life  of  William  Hay,  in  *trust,  to  preserve 
the  contingent  uses  thereinafter  limited  ;  but  to  permit  William 
Hay,  during  his  life,  to  take  the  rents  and  profits :  and  after  the 
decease  of  William  Hay,  to  the  use  of  the  first  son  of  the  body 
of  the  said  William  Hay,  and  of  the  heirs  male  of  the  body  of 
such  son ;  but  subject  to  the  provisoes  and  conditions  therein- 
after contained  :  and  for  default  of  such  issue,  to  the  use  of  the 
second,  third,  fourth,  and  other  sons  of  the  body  of  the  said 
WilUam  Hay,  severally,  successively,  and  in  remainder  one  after 
another,  in  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons;  but  subject  to  the  provisoes  and  conditions  thereinafter 
contained :  and  in  default  of  such  issue,  to  the  use  of  the  third, 
fourth,  fifth,  and  every  other  son  and  sons  of  the  body  of  his 
said  daughter  the  Countess  of  ErroU  lawfully  begotten,  or  to  be 
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begotten,  severally,  successively,  and  in  remainder  one  after 
another,  in  priority  of  birth,  and  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such  son  and 
sons,  but  subject  to  the  provisoes  and  conditions  thereinafter 
contained.  And  in  default  of  such  issue,  to  the  use  of  the 
second  son  of  the  body  of  his  grandson  George  Lord  Hay,  and 
of  the  heirs  male  of  the  body  of  such  second  son ;  but  subject 
to  the  provisoes  and  conditions  therein  contained  :  and  in  default 
of  such  issue,  to  the  use  of  the  third,  fourth,  fifth  and  other  sons 
of  the  body  of  the  said  George  Lord  Hay,  severally,  successively, 
and  in  remainder,  in  priority  of  birth,  and  of  the  several  and 
respective  heirs  male  of  the  body  and  bodies  of  all  and  every 
such  son  and  sons ;  but  subject  to  the  provisoes  and  conditions 
thereinafter  contained.  And  in  default  of  such  issue,  to  the  use 
of  his  grand-daughter  Lady  Charlotte  Hay,  (afterwards  Lady 
C.  Carr,)  for  life,  without  impeachment  *of  waste ;  but  subject 
to  the  provisoes  and  conditions  thereinafter  contained :  and 
after  the  determination  of  that  estate  in  her  lifetime  by  forfeiture 
or  otherwise,  to  the  use  of  the  trustees  and  their  heirs  during 
the  life  of  the  said  Lady  C.  Hay,  in  trust,  to  preserve  the  con- 
tingent uses  thereinafter  limited,  (but  to  permit  her  during  her 
life  to  receive  and  take  the  rents  and  profits :)  and,  after  her 
decease,  to  the  use  of  the  first  son  of  her  body,  and  of  the  heirs 
male  of  the  body  of  such  first  son ;  but  subject  to  the  provisoes 
alid  conditions  thereinafter  contained ;  and  for  default  of  such 
issue,  to  the  use  of  the  second,  third,  &c.  and  other  sons  of  the 
body  of  the  said  Lady  C.  Hay,  severally,  successively,  and  in 
remainder  one  after  another  in  priority  of  birth,  and  of  the 
several  and  respective  heirs  male  of  the  body  and  bodies  of  all 
and  every  such  son  and  sons ;  but  subject  to  the  provisoes  and 
conditions  thereinafter  contained.  And  in  default  of  such  issue, 
to  each  of  the  said  testator's  other  grand-daughters  by  name, 
being  eight  in  number,  (sisters  of  the  said  Lady  Charlotte  Hay) 
for  their  respective  lives,  in  like  manner,  and  with  the  like 
limitations  to  trustees  to  preserve  contingent  remainders,  and 
to  each  of  their  first  and  other  sons  severally  and  successively  in 
tail  male,  with  remainder  in  fee  to  his  said  daughter  the  Countess 
of  ErroU.      And  as  concerning  the  said  term  of  1,000  years 
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so  limited  to  the  said  Bobert  Carr  and  Henry  GoUingwood,  upon 
trust' to  permit  his  said  daughter  the  Countess  of  Enroll  (in  case 
his  said  grandson  Wm.  Hay  and  every  other  person  to  whom  an 
estate  for  life  or  in  tail  was  thereinbefore  limited  should  so  long 
be  under  the  age  of  28  years)  to  occupy  and  receive  for  her  own 
use  the  rents  and  profits  of  his  said  capital  mansion-house,  with 
certain  lands  therein  particularly  described,  she  taking  *care  of 
the  plantations  and  keeping  the  house  in  repair.    And  upon 
further  trust,  that  in  case  his  said  grandson  Wm.  Hay,  or  any 
other  person  to  whom  an  estate  for  life  or  in  tail  was  therein- 
before limited  should  attain  the  age  of  28  years  in  the  lifetime  of 
his  daughter  Lady  ErroU,  then  the  trustees  should  put  the  said 
Wm.  Hay,  or  such  other  person  attaining  the  age  of  23  years 
into  the  possession  and  receipt  of  the  rents  and  profits  of  the  said 
capital  mansion  and  grounds ;  and  that  from  and  after  such  posses- 
sion  taken,  the  said  term  of  1,000  years  should  determine.    And 
in  such  case  he  directed  that  his  grandson  Wm.  Hay,  or  such 
person  as  from  time  to  time  should  be  in  possession  of  his 
real  estates  under  his  will,  should  pay  to  his  daughter  Lady 
ErroU  an  annuity  of  400i.  for  her  life,  to  be  issuing  out  of  all 
his  lands :  and  upon  further  trust,  that  in  case  Lady  Erroll 
should  die  before  his  grandson  Wm.   Hay,  or  other  person 
entitled,  &c.  would  have  attained  the  age  of  23  years,  then  the 
trustees  should  let  the  said  mansion-house  and  grounds  until 
such  event  happened,  and  that  in  the  mean  time  the  rents  and 
profits  should  be  applied  by  the  trustees  in  increase  of  the  funds 
and  for  the  purposes  thereinafter  mentioned.    And  as  to  the  said 
term  of  1,000  years  with  respect  to  all  other  the  testator's  real' 
estates,  upon  trust  that  the  trustees  should,  after  his  decease, 
receive  the  rents  and  profits  thereof  until  by  the  interest  of  the 
rents  and  profits,  and  by  his  ready  money  and  securities,  a  fund 
should  be  raised  sufficient  to  pay  his  debts,  legacies,  and  also 
the  annuities  thereinafter  provided  for  his  daughter  Margaret 
Mackay,  his  sister  Jane  Carr,  and  his  said  grandson  Wm.  Hay ; 
(which  payments  the  trustees  were  directed  to  make)  viz.  to  his 
daughter  Margaret  Mackay  an  annuity  of  860i.,  and  to  his  sister 
Jane  Carr  a  like  annuity  of  50Z.  *for  her  life ;  and  that  there 
should  be  paid  out  of  the  said  fund,  for  the  use  of  his  said 
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Carr  grandson  Wm.  Hay,  the  several  yearly  sums  therein  mentioned 
The*Eari  ^^^^^  ^®  should  attain  the  age  of  28  years.  And  he  further 
OF  Erboll  directed  that  after  a  fund  sufficient  to  pay  his  debts,  &c.  should 
have  been  so  raised,  the  said  trustees,  (in  case  his  daughter  Lady 
Eri:oll  should  be  then  li\dng,  and  his  grandson  Wm.  Hay,  or 
other  person  entitled,  &c.  should  then  be  under  the  age  of  23 
years)  should  permit  Lady  ErroU  to  receive  the  rents  and  profits 
of  the  said  real  estates  until  her  decease,  or  until  his  said 
grandson  or  such  other  person  as  aforesaid  should  attain  the  age 
of  23  years  and  no  longer.  And  that  in  case  at  the  time  when 
a  fund  sufficient  to  pay  his  debts,  legacies,  and  annuities, 
should  have  been  raised,  his  daughter  Lady  ErroU  should  be 
dead,  and  his  grandson  Wm.  Hay,  or  other  person  entitled  as 
aforesaid,  should  be  under  the  age  of  23  years,  then  the 
trustees  should  receive  such  rents  and  profits  until  his  said 
grandson  or  other  person  entitled  as  aforesaid  should  attain  the 
age  of  23  years,  and  place  out  the  money  at  interest,  and  pay 
and  transfer  all  the  said  monies  and  securities  to  his  said  grand- 
son or  such  other  person  as  last  mentioned  at  the  age  of  23 
years ;  provided  also,  that  when  all  the  trusts  of  the  said  term 
of  1,000  years  should  be  performed  then  the  said  term  should 
determine.  The  will  also  contained  a  proviso,  empowering  Wm. 
Hay,  when  in  possession  of  the  estates,,  to  jointure  a  wife  with 
a  rent-charge  not  exceeding  80/.  a  year  for  every  1,000/.  he 
should  receive  with  her.  And  also  another  proviso,  empowering 
Wm.  Hay,  and  Lady  Charlotte  Hay,  and  the  other  tenants  for 
life,  when  in  possession,  to  grant  leases  for  any  term  not  exceed- 
ing 12  years,  at  the  most  improved  yearly  rents,  and  under  such 
r  •€*  ]  conditions  as  therein  *mentioned  ;  and  also  another  proviso, 
declaring  that  the  said  premises  were  so  devised  and  limited  to 
his  said  grandson  Wm.  Hay  for  life,  and  to  his  first  and  every 
other  son,  and  the  heirs  male  of  their  respective  bodies,  and  to 
the  third  and  every  other  son  of  his  daughter  Lady  Erroll,  and 
the  heirs  male  of  their  respective  bodies,  and  to  the  second  and 
every  other  son  of  George  Lord  Hay,  and  the  heirs  male  of  their 
respective  bodies,  and  to  Lady  Charlotte  Hay,  and  to  his  other 
grand-daughters,  (by  name)  for  their  lives,  and  to  their  respec- 
tive first  and  every  other  sons,   and  the  heirs  male  of  the 
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respective  bodies  of  such  sons,  upon  express  condition  that 
within  six  months  after  they  should  respectively  come  into,  and 
while  they  continued  in  possession  of  the  premises,  they  should 
take  the  simame  and  bear  the  arms  of  Garr;  or  the  person 
refusing  or  neglecting  so  to  do  should  not  take  any  benefit, 
estate,  or  interest  under  his  will,  but  the  next  in  remainder 
should  take,  &c.,  as  if  the  person  so  refusing  was  actually  dead ; 
provided  that  such  person  in  remainder,  so  taking,  &c.  should 
assume  and  continue  to  bear  the  sirname  and  arms  of  Garr  in 
manner  aforesaid.  The  will  also  contained  the  following 
proviso  :  "  Provided  further,  and  it  is  my  express  will  and  mean- 
ing, that  in  case  my  grandson  Wm.  Hay,  or  his  first  or  any 
other  son,  or  the  issue  male  of  their  respective  bodies,  or  the 
third  or  any  other  son  of  my  daughter  Lady  ErroU,  or  the  issue 
male  of  their  respective  bodies,  or  the  second  or  any  other  son 
of  G.  Lord  Hay,  or  the  issue  male  of  their  respective  bodies,  or 
my  grand-daughter  Ltidy  Gharlotte  Hay,  &c.  or  their  respective 
first  or  any  other  son,  or  the  issue  male  of  their  respective 
bodies,  or  any  of  them,  shall  at  any  time  hereafter  become 
entitled  in  possession  to  the  premises  hereby  devised  by  virtue 
of  the  limitations  ^aforesaid,  and  the  said  person  or  persons 
become  so  entitled  shall  then  or  at  any  time  afterwards  be  or 
become  entitled  to  the  title  of  Earl  of  ErroU,  or  Gountess  of 
Erroll,  or  any  higher  title  which  my  son-in-law  the  now  Earl  of 
ErroU  or  his  heirs  may  hereafter  become  entitled  to,  then  and 
in  every  such  case  and  from  thenceforth  the  use  and  estate 
hereby  limited  to  every  such  person  or  persons  so  being  or 
becoming  entitled  to  the  said  title,  or  any  higher  title  as  afore- 
said, and  to  his,  her,  or  their  respective  sons  or  issue  male  of 
and  in  the  said  hereby  devised  premises,  and  every  part  thereof, 
shall  cease,  determine,  and  be  utterly  void  to  all  intents  and 
purposes  whatsoever,  as  if  such  person  or  persons  was  or  were 
dead  without  issue  of  his,  her,  or  their  respective  body  or  bodies. 
And  in  every  such  case  the  said  hereby  devised  premises  shall 
go  and  remain  to  and  to  the  use  of,  and  shall  be  immediately 
vested  in,  the  person  or  persons  who  by  virtue  of  the  limitations 
aforesaid  should  be  next  in  remainder  to  such  person  or  persons 
so  becoming  entitled  as  last  mentioned,  in  case  he,  she,  or  they 
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Cabb        was  or  were  dead  without  issue  male  of  his,  her,  or  their  bodies." 
Thb*Eabl    The  testator  appointed  his  daughter  Lady  Erroll  executrix,  and 
OP  Ebboll    Jjq  afterwards  made  a  codicil,  which  did  not  affect  the  disposition 
of  real  estates,  and  died  in  1777,  lea\dng  Lady  Erroll,  who 
proved  the  will,  and  Margaret  Mackay,  now  Farquharson,  his 
daughters  and  coheiresses  at  law.    At  the  time  of  the  date  and 
execution  of  the  will,  and  of  the  death   of  the  testator,  his 
daughter  Lady  Erroll  had  issue  two  sons  and  no  more,  (viz.)  the 
said  George  Lord  Hay,  her  eldest  son,  then  under  age,  and  the 
said  Wm.  Hay ;  but  in  1778  she  had  issue  a  third  son,  James 
Hay,  who  died  in  1797,  at  the  age  of  19  years.    At  the  decease 
[  *<i6  1       of  the  testator,  Wm.  Hay,  the  second  son  of  Lady  Erroll,  *was 
an  infant  five  years  old,  and  consequently  the  trustees  of  the 
term  of  1,000  years,  or  the  Earl  and  Countess  of  Erroll,  with 
their  concurrence,  entered  into  possession   of    the    testator's 
mansion-house,  with  the  heirlooms  therein,  and  into  the  receipt  of 
the  rents  and  profits  of  all  other  the  real  estates  of  which  the 
testator  was  seised  at  the  time  of  his  death,  and  they,  or  one  of 
them,  continued  in  such  possession  and  receipt  until  1795,  when 
Wm.  Hay,  having  attained  his  age  of  28  years,  and  the  several 
sums  directed  to  be  raised  under  the  trusts  of  the  term  of  1,000  years 
having  been  satisfied,  was  let  into  possession  of  the  mansion- 
house,  with    the  heirlooms  and    furniture  therein,   and  into 
receipt  of  the  rents  and  profits  of  all  other  the  testator's  real 
estates.    James  Earl  of  Erroll,  the  husband  of  the  testator's 
daughter.  Lady  Erroll,  died  in  1778,  and  at  his  decease  George 
Lord  Hay,  his  eldest  son  and  heir  at  law,  became  Earl  of  Erroll. 
In  1798  George  Earl  of  Erroll,  the  testator's  grandson,  died 
without  issue,  leaving  Wm.  Hay,  his  brother  and  heir  at  law, 
who  thereupon  became  and  now  is  Earl  of  Erroll.    At  the  death 
of  George  Earl  of    Erroll,    Isabella  Countess  of  Erroll,  the 
testator's  daughter,  not  having  any  issue  male  except  William 
now  Earl  of  Erroll,  and  his  eldest  son  James  Lord  Hay,  Lady 
Charlotte  Hay,  who  had  intermarried  with  WiUiam  Holwell, 
clerk  (who  afterwards  took  the  name  and  arms  of  Carr  by  virtue 
of  his  Majesty's  licence  granted  to  him  and  his  heirs)  claimed 
to  be  entitled  to  the  possession  of  the  estates  by  virtue  of  the  last- 
mentioned  proviso,  in  the  same  manner  as  if  Wm.  Hay  (now  Earl 
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of  Enroll)  was  dead  withoat  issue  male  ;  but  Lady  Charlotte  and 
her  brother,  the  present  Earl,  agreed  that  he  should  continue  in 
the  receipt  of  the  rents  and  profits  of  the  estates,  and  that  the 
rents  should  be  divided  equally  between  them,  and  which  was  so 
done  to  the  time  of  the  ^death  of  Lady  Charlotte  Carr,  which 
happened  in  Feb.  1800,  when  she  left  an  only  son  the  present 
plaintiff,  then  above  a  year  old.    It  being  considered  on  the  part 
of  the  infant  that  by  virtue  of  the  proviso  in  the  testator's  will 
he  became  entitled  on  the  death  of  his  mother  to  the  rents  and 
profits  of  the  estates  as  tenant  in  tail  under  the  limitations  of 
the  will  of  the  testator,  a  bill  in  Chancery  was  filed  in  Easter 
Term,  1801,  in  the  name  of  the  plaintiff  by  his  next  friend, 
against  the  parties,  stating  the  matters  aforesaid,  and  praying 
that  the  plaintiff  might  be  declared,  in  the  events  that  had 
happened,  to  be  entitled  to  the  heirlooms  and  the  real  estates  of 
the  testator  devised  by  his  will ;  and  that  Wm.  Earl  of  ErroU 
might  be  decreed  to  deUver  up  possession  thereof,   and  for 
further    relief.    To     this    bill    the    defendants    put    in    their 
answers,  and  admitted  the  facts  generally  stated  in  the  bill,  and 
particularly  the  will  of  the  testator,  and  the  death  of  George 
Earl  of  ErroU  without  issue,  and  that  thereupon  the  defendant, 
the  present  Earl,  succeeded  to  the  title  and  estate  of  his  brother ; 
but  the  defendant,  the  Earl  of  ErroU,  insisted  that  the  real 
estates  of  the  testator  were  vested  in  the  trustees  to  preserve 
contingent  remainders  for  the  benefit  of  himself  during  his  life. 
A  receiver  was  appointed  to  coUect  the  rents  and  profits  and  pay 
them  into  the  bank  without  prejudice  ;  and  a  case  was  directed 
to  be  made  by  the  Lord  Chancellor  for  the  opinion  of  this  Court 
upon  the  question.  Whether  the  plaintiff,  Wm.  Holwell  Carr, 
was,  under  the  will  of  the  testator  Sir  Wm.  Carr,  entitled  at 
law  to  any  and  what  estate  in  possession  in  the  premises  in 
question  subject  to  the  trusts  of  the  term  of  1,000  years  created 
by  the  will  of  the  testator. 


CARtt 
V, 

The  Kabl 
OF  Erroll 
and  Others . 


[*67] 


Dampier  for  the  plaintiff  contended,  that  the  plaintiff,  in  the 
event  which  had  happened  of  the  title  of  Earl  of  ErroU  having 
devolved  upon  Wm.  Hay,  took  an  estate  taU  in  possession,  such 
devolution  of  the  title  being  by  the  express  terms  of  the  proviso 
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Carb  in  the  will  equivalent  to  the  natural  death  of  Wm.  Hay  without 
Thb  Kabl  issue  male.  Whether  the  trustees  took  a  vested  or  contingent 
and  Others,  remainder  under  the  will,  yet  in  this  event  it  cannot  take  effect 
in  possession,  without  violating  the  whole  intention  of  the 
testator.  What  would  have  been  the  case  if  Wm.  .Hay  had 
determined  his  estate  by  forfeiture  is  another  question.  The 
general  intent  is  plain,  that  no  person  who  was  Earl  of  Erroll 
should  ever  have  any  beneficial  interest  in  the  Garr  estate: 
yet  to  exclude  the  plaintiff's  claim  it  must  be  contended, 
that  though  Wm.  Hay  had  only  a  life  estate  subject  to  be 
defeated  upon  the  devolution  of  the  earldom  of  Erroll  upon 
him,  yet  he  shall  have  the  same  beneficial  interest  now  he  is 
Earl  of  Erroll  which  he  had  before.  The  proviso  says,  that  if 
Wm.  Hay  or  any  other  taker  of  the  estate  under  the  several 
limitations  in  the  will  should  thereafter  become  Earl  of  Erroll, 
the  use  and  estate  limited  to  every  such  person  shall  cease  and 
be  utterly  void  to  all  intents  and  purposes,  as  if  such  person 
were  dead  without  issue,  &c.  Now  if  Wm.  Hay,  the  present 
Earl  of  Erroll,  were  dead  without  issue,  the  trustees  to  support 
the  contingent  remainders  would  not  be  the  next  in  remainder, 
but  the  plaintiff  would  certainly  take ;  then  Wm.  Hay  cannot  be 
dead  to  one  intent,  as  he  must  be  taken  to  be  under  the  proviso, 
and  alive  to  another  intent,  in  order  to  take  under  the  prior 
limitation  to  him :  naturally  dead  as  to  the  cesser  of  his  estate, 
but  not  naturally  dead,  so  as  to  take  the  rents  and  profits.  The 
[  *<59  ]  case  of  Doe  d.  Heneage  v.  *Heneage\  will  be  relied  on  by  the  de- 
fendants, but  it  differs  materially  from  this.  There  one  devised  to 
his  son  George  for  life,  remainder  to  trustees  to  preserve  contin- 
gent remainders,  remainder  to  the  first  and  other  sons  of  George 
in  tail  male,  remainder  over :  with  a  proviso,  that  if  his  son 
George,  or  any  son  or  sons  of  his,  should  succeed  to  his  uncle'e 
estate,  the  limitation  to  him,  or  any  son  or  sons  of  his  so  come 
into  possession,  &c.  should  cease,  and  the  next  in  remainder 
should  take  as  if  his  son  George,  or  any  such  son  or  sons  of  his 
were  dead :  and  upon  George's  succession  to  his  uncle's  estate 
before  he  had  a  son,  it  was  holdcn  that  the  limitation  to  the 
trustees  took  effect  so  as  to  support  the  contingent  remainders 
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daring  George's  life.  Now  there  the  testator's  intention  would 
have  been  wholly  defeated,  and  both  estates  vested  in  the 
eldest  son  of  George  to  the  exclusion  of  his  second  son,  if  the 
limitation  to  the  trustees  had  not  taken  effect.  Whereas  here 
it  appears  that  the  testator's  intent  would  be  defeated  by 
such  a  construction.  The  principles  and  reasoning  of  Lord 
Kbnyon,  in  giving  judgment  in  that  case,  would  also  apply  to 
govern  this;  but  the  circumstance  of  the  Lord  Chancellor's 
sending  this  case  for  the  opinion  of  the  Court  shews  his  own 
doubts  upon  that  doctrine,  and  his  desire  to  have  it  reviewed. 
The  words  too  of  the  proviso  are  stronger  in  this  case  than  in 
the  former  one.  The  devolution  of  the  title  is  not  only  annexed 
to  the  cesser  of  the  estate  in  possession,  but  to  the  vesting  of  the 
succeeding  one.  And  in  Doe  v.  Heneage  the  proviso  was,  that  in 
the  event  contemplated  the  next  in  remainder,  **  according  to 
the  uses  of  this  my  will,"  shall  succeed,  &c. ;  which  words  are 
not  in  the  present  case.  But  it  may  be  said,  that  the  estate  to 
*the  trustees  is  not  made  subject  to  the  proviso.  It  is  not  in 
words  indeed,  but  it  must  be  so  in  effect.  The  whole  will  must 
be  taken  together.  Their  estate  would  have  taken  effect  on  the 
determination  of  Wm.  Hay's  life  estate  by  forfeiture,  or  if  he  did 
not  take  the  name  of  Carr,  or  if  he  did  any  act  inconsistent  with 
the  nature  of  a  life  estate ;  but  the  estate  could  not  vest  in  them 
upon  the  event  of  the  devolution  of  the  title  of  ErroU  on  him, 
because  that  was  to  operate  as  if  he  were  naturally  dead,  and 
their  estate  was  only  limited  for  his  life  ;  therefore  it  must  vest 
in  the  next  in  remainder,  as  in  case  of  his  natural  death  without 
issue  male.  It  is  an  exception  arising  necessarily  from  the 
whole  context  of  the  will,  all  of  which  is  governed  by  the  proviso. 
If  then  in  this  event  Wm.  Hay's  life  estate  be  gone,  it  would  be 
very  absurd  and  inconsistent  to  say  that  the  permission  to  the 
trustees  to  let  him  take  the  rents  and  profits  during  his  life 
applied  to  this  case. 


Gabr 

V. 

The  Eabl 
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[•70] 


(Lb  Blanc,  J. :  It  must  be  argued  on  the  other  side,  that  Wm. 
Hay  loses  the  estate  because  he  is  in  the  same  situation  as  if 
he  were  naturally  dead,  and  yet  that  the  trustees  are  to  take  the 
estate  as  if  he  were  alive.) 
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The  very  trust  annexed  to  the  estate  of  the  trustees,  that  they 
should  permit  him  to  take  the  rents  and  profits  during  his  life, 
shews  that  the  testator  could  not  have  intended  their  estate  to  vest 
in  possession  in  the  event  marked  in  the  proviso  for  the  estate  to 
go  over  to  the  next  in  remainder ;  for  it  could  never  be  meant 
that  Wm.  Hay  should  lose  the  estate  by  the  testator's  own 
condition  annexed  to  it,  and  yet  receive  the  rents  and  profits* 
Besides,  the  estate  of  the  trustees  to  preserve  contingent  re- 
mainders does  not  attach  on  the  estates  tail,  but  only  on  those 
for  life,  and  therefore  if  the  title  of  ErroU  were  to  devolve  on  the 
plaintiff,  it  must  be  admitted  that  his  estate  would  be  devested 
immediately :  *yet  it  cannot  be  supposed  that  the  testator  meant 
that  the  tenants  for  life  should  be  in  a  better  situation  than  the 
tenants  in  tail,  in  respect  of  the  rents  and  profits  of  the  estate. 
It  may  be  said  that  there  are  contingent  remainders  to  the  third, 
fourth,  and  other  sons  of  the  testator's  daughter  the  Dowager 
Countess  of  ErroU,  and  that  the  estate  given  to  the  trustees  was 
necessary  for  the  purpose  of  supporting  those  remainders ;  but 
the  testator  did  not  regard  who  was  next  in  remainder  at  the 
time  of  the  devolution  of  the  title  of  ErroU  on  any  of  the  persons 
to  whom  his  estate  was  limited,  but  only  that  the  estate  should 
in  that  event  go  over  immediately  to  the  next  in  remainder,  who- 
ever  he  might  be. 


Holroyd,  contra  : 

The  question  here  is  not  what  estate  the  Earl  of  ErroU  has, 
but  whether  the  plaintiff  be  entitled  to  recover  possession ;  for  if 
he  be  not,  it  is  immaterial  what  is  to  become  of  the  rents  and 
profits  in  the  hands  of  the  trustees  during  the  life  of  the  Earl, 
that  being  a  question  for  the  Court  of  Chancery  hereafter  to 
determine.  Then  as  to  the  legal  estate,  the  case  of  Doe  v. 
Heneage\  is  directly  in  point  for  the  claim  of  the  trustees.  All 
the  Umitations  to  Wm.  Hay  and  the  other  persons  of  his  fannly 
are  made  subject  to  the  proviso,  but  not  the  limitations  to  the 
trustees  to  preserve  contingent  remainders  during  the  life  of 
each  tenant  for  life ;  which  pointed  omission  shews  plainly  the 
intention  of  the  testator  that  the  estate  of  the  trustees  should  in 
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BO  event  be  subject  to  the  condition  therein  contained:    bat        Cabb 
imless  the  trustees  are  to  take  during  the  life  of  Wm.  Hay,  on    the  'eari. 
whom  the  title  of  Erroll  has  devolved,  all  the  contingent  re-    and^thera^ 
jnainders  will  *be  defeated,  which  it  clearly  was  the  object  of       r  •yg  i 
the  testator  to  uphold :  for  it  is  not  until  default  of  the  issue 
male  of  his  daughter  generally  that  the  estate  is  given  over  to 
Lady  Charlotte  Hay  his  grand-daughter :    but    by  the  con- 
struction contended  for  any  younger  son  of  his  daughter  bom 
after  the  title  devolved  on  Wm.  Hay  would  be  excluded  from 
taking. 

(Lawrence,  J. :  Little  or  no  stress  can  be  laid  on  the  omis- 
sion of  subjecting  to  the  proviso  the  limitations  to  the  trustees ; 
for  it  would  be  absurd  to  suppose  that  the  testator  looked  to  the 
contingency  of  either  of  them  or  their  heirs  becoming  Earls  of 
Erroll. 

Lord  Ellenborough,  Ch.  J. :  It  being  a  peerage  in  fee,  there 
was  only  a  bare  possibility  that  the  title  might  devolve  on  any  of 
the  heirs  of  the  trustees. 

Le  Blanc,  J. :  Suppose  however  that  the  proviso  had  been 
annexed  to  the  limitation  to  the  trustees  as  well  as  to  the  other 
limitations,  what  would  have  been  the  effect  of  it  upon  this 
question  ?) 

Nothing  more  than  to  shew  that  the  testator's  intention  was, 
that  the  limitation  to  them  might  be  forfeited  in  that  event  as 
well  as  the  others.  The  testator  on  the  whole  of  the  limitations 
and  the  proviso  taken  together  had  two  intents,  both  of  which 
cannot  be  carried  into  effect ;  one,  that  the  estate  should  never 
be  possessed  by  any  person  entitled  to  the  Earldom  of  Erroll ; 
the  other,  that  all  the  issue  male  of  his  daughter,  not  Earls  of 
Erroll,  should  be  preferred  before  the  estate  went  over  to  Lady 
Charlotte  Hay  and  her  issue,  which  latter  event  could  not  be 
insured  without  the  intervention  of  that  estate  of  the  trustees 
which  is  now  sought  to  be  defeated.  Supposing  the  title  had 
come  to  Wm.  Hay  soon  after  the  testator's  death,  when  by 
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Cabb  probability  his  daughter  might  afterwards  have  had  other  sons 
The  eakl  bom,  they  would  all  have  been  excluded  according  to  the  plain- 
and^o^ere'  *^^'^  argument,  manifestly  contrary  *to  the  testator's  intent, 
[  •73  ]  And  it  would  be  a  very  strained  construction  of  the  will  to  say, 
that  he  intended  that  the  limitation  to  the  trustees  should  be 
destroyed  by  the  operation  of  the  proviso,  when  the  testator 
anxiously  omits  to  annex  it  to  the  limitation  to  them,  when  it  is 
annexed  expressly  to  the  antecedent  and  subsequent  limitations. 
Then  as  to  the  subsequent  words  relied  on  in  the  proviso,  that 
in  the  event  of  the  devolution  of  the  title  of  ErroU  on  any  person 
to  whom  the  estate  was  limited,  it  should  go  over  as  if  such 
person  were  dead  without  issue ;  as  that  could  not  be  without 
destroying  the  contingent  remainders,  which  it  is  evident  he  meant 
to  preserve  by  the  interposition  of  the  estate  to  the  trustees, 
those  words  must  necessarily  receive  such  a  construction  as  is 
consistent  with  the  other  parts  of  the  will,  and  with  his  declared 
intent  to  preserve  the  contingent  remainders.  In  Roe  d.  Dodson 
V.  Grewy  Lord  C.  J.  Wilmot  t  observes,  that  the  event  of  George 
Grew's  (the  first  taker)  dying  without  issue  male  would  not  vary 
the  construction  of  the  will,  which  was  to  be  considered  in  the 
same  manner  as  if  he  had,  or  might  have  had,  many  sons,  &c. 
So  here  the  will  is  to  be  construed  as  if  the  testator's  daughter 
Lady  ErroU  might  have  had  many  sons  after  the  devolution  of 
the  title  of  Enroll  on  Wm.  Hay,  all  of  whom  it  was  his  intention 
to  prefer  to  Lady  Charlotte  Hay,  which  intent  can  only  be 
secured  by  the  trustees  taking. 

(Lord  Ellenbobouoh,  Gh.  J. :  How  do  you  argue  that  we  are 
to  discover  which  was  the  primary  intention  of  the  testator ; 
whether  that  on  the  devolution  of  the  title  of  ErroU  on  any 
taker  of  the  estate,  it  should  immediately  go  over  to  the  next  in 
remainder  as  if  that  person  were  dead  without  issue,  or  that  it 
[  •yi  ]  should  *in  no  event  go  over  to  Lady  Charlotte  Hay,  so  long  as 
by  legal  possibiUty  his  daughter  might  have  issue  male  capable 
of  taking  ?) 

The  latter  appears  to  be  the  primary  intention,  from  the  caution 
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which  the  testator  has  used  to  exempt  the  limitation  to  the 
trustees  alone  from  the  operation  of  the  proviso,  and  to  avoid  the 
destruction  of  the  contingent  remainders  in  the  event  which  has 
happened.  But  if  the  intent  were  only  doubtful,  there  is 
nothing  left  for  the  Court  but  to  abide  by  the  strict  words :  for 
the  words  of  a  will  must  prevail  unless  the  Court  see  a  plain 
intent  to  the  contrary,  according  to  Ld.  Ch.  J.  Wilmot's  opinion 
in  the  case  last  cited.  This  case  is  even  stronger  in  favour  of 
the  limitation  to  the  trustees  taking  efifect  than  that  of  Doe  v. 
Heneage ;  for  there  the  proviso  in  the  terms  of  it  applied  gene- 
rally to  the  whole  will ;  here  there  is  an  express  distinction  as  to 
the  estate  limited  to  the  trustees. 


Gabr 

V, 
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Daiivpier  in  reply  observed,  that  there  was  no  occasion  to 
subject  the  limitation  to  the  trustees  expressly  to  the  proviso, 
because  if  the  estate  given  to  Wm.  Hay  were  to  go  over  to  the 
next  in  remainder  upon  the  event  of  the  title  of  ErroU  devolving  on 
him,  in  the  same  manner  as  if  he  had  died  naturaUy  without  issue 
male,  the  estate  never  could  vest  in  possession  in  the  trustees  for 
a  moment,  and  therefore  the  proviso  could  not  apply  to  them. 
The  intent  plainly  was  to  substitute  the  devolution  of  the  title 
on  any  possessor  of  the  estate  in  the  case  of  his  natural  death 
without  issue  male,  in  which  event  it  cannot  be  denied  but  that 
the  plaintiff  would  be  entitled. 


Lord  Ellenbobouoh,  Ch.  J.  then  said,  that  the  case  of  Doe  v. 
Heneage  appeared  to  bear  strongly  upon  this,  though  this  case 
was  much  stronger  than  that.  It  was  therefore  proper  out  of 
respect  to  the  very  learned  Judge  by  whose  advice  principally 
that  case  was  decided,  that  they  should  consider  of  the  matter 
before  they  certified  their  opinion. 

The  following  certificate  was  in  this  Term  sent  to  the  Lobd 
Chancellob  : 

''  We  have  heard  this  case  argued:  we  have  considered  it,  and 
are  of  opinion  that  the  plaintiff  William  Holwell  Carr  is,  under 
the  will  of  the  testator  Sir  William  Carr,  entitled  at  law  to  an 
estate  in  tail  male  in  possession  in  the  premises  in  question,  sub- 
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ject  to  the  trusts  of  the  term  of  1,000  years  created  by  the  will 

of  the  said  testator. 

"  Ellbnborouoh. 

"  12th  Feb.  1805.  "  N.  Grosb. 

"  S.  Lawbencb. 

"  S.  Lb  Blanc." 


DOE,   ON    THE   JOINT  AND   SEVERAL  DEMISES    OF   GEORGE 

AND  FRANCES  HIS  Wife,  v.  JESSON. 

(6  East,  80—86;  S.  C.  2  Smith,  236—238.) 

Where  the  ancestor  died  seised,  leaving  a  son  and  daughter  infants, 
and  on  the  death  of  the  ancestor  a  stranger  entered,  and  the  son  soon 
after  went  to  sea,  and  was  supposed  to  have  died  abroad  within  age, 
held  that  the  daughter  was  not  entitled  to  twenty  years  to  make  her 
entry  after  the  death  of  her  brother,  but  only  to  ten  years ;  more  than 
twenty  years  haying  in  the  whole  elapsed  since  the  death  of  the  person 
last  seised. 

This  was  an  ejectment  for  a  house  and  a  small  parcel  of  land, 
which  was  tried  before  Booke,  J.  at  the  last  assizes  at  North- 
ampton ;  and  the  principal  question  was,  whether  the  action 
were  brought  in  time  within  the  2nd  clause  of  exceptions  in  the 
Statute  of  Limitations,  21  Jac.  I.  c.  16.  The  person  last  seised  of 
the  premises,  from  whom  the  lessors  of  the  plaintiff  claimed,  was 
one  Thomas  Jesson,  on  whose  death  in  the  year  1777  David,  his 
elder  brother,  took  possession  of  them  and  transmitted  the  pos- 
session to  the  defendant  his  grandson.  Thomas  Jesson  left  a 
son  John  and  a  daughter  Frances  him  surviving.  John  was 
baptized  in  1767,  and  after  the  death  of  his  father,  being  then 
about  10  years  of  age,  was  put  out  apprentice  to  the  sea  service 
by  the  *parish,  and  was  seen  by  a  witness  on  his  return  from 
his  first  voyage  about  a  year  after  the  father's  death  :  soon  after 
which  he  went  to  sea  again,  and  had  not  been  heard  of  since, 
and  was  believed  to  be  dead.  Frances,  the  daughter,  one  of  the 
lessors  of  the  plaintiff,  was  baptized  on  the  21st  of  May,  1771, 
and  afterwards  married  George  the  other  lessor.  It  was  con- 
tended at  the  trial  by  the  defendant's  counsel  that  the  ejectment 
was  out  of  time ;  for  it  was  uncertain  when  John,  the  son  of 
Thomas  the  ancestor  last  seised,  died,  and  that  the  20  years 
given  by  the  statute  began  to  run  immediately  on  the  death  of 
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Thomas  in  1777,  and  consequently  expired  in  1797 :  or  that  if  Dob 
the  statute  favoured  Frances  the  daughter  till  10  years  after  the  jesson. 
disability  of  her  infancy  was  removed,  at  any  rate  as  she  was  of 
full  age  in  1792,  she  ought  to  have  brought  her  ejectment  in 
1802,  and  consequently  this  ejectment  brought  in  1804  was  too 
late.  On  the  other  hand  it  was  contended  by  the  plaintiffs 
counsel  that  supposing  John  to  have  died  abroad,  the  presump- 
tion of  his  death  could  not  arise  till  seven  years  after  he  was  last 
seen  in  England  previous  to  his  going  to  sea,  which  would  not  be 
till  1785  or  1786,  till  when  the  right  of  entry  of  the  lessor 
Frances  did  not  accrue ;  and  that  she  had  20  years  in  which  to 
bring  her  ejectment  after  that  time ;  the  statute  having  never 
begun  to  run  by  reason  of  the  continuing  disability,  and  conse- 
quently that  this  action  was  well  brought.  The  learned  Judge 
left  it  to  the  jury  to  say  when  and  where  John  died;  and 
observed,  that  it  was  fair  to  presume  he  had  not  died  in 
England,  as  none  of  his  family  ever  heard  of  his  death.  And  as 
to  the  time,  that  it  was  incumbent  on  the  jury  to  find  the  fact  as 
well  as  they  could  under  the  doubt  and  difficulty  of  the  *case ;  t  [  *S2  ] 
that  at  any  time  beyond  the  first  seven  years  they  might  fairly 
presume  him  dead,  but  the  not  hearing  of  him  within  that 
period  was  hardly  sufficient  to  afford  such  a  presumption.  The 
jury  found  a  verdict  for  the  plaintiff,  and  that  John  died  abroad 
about  the  years  1785,  1786,  or  1787,  but  not  before.  In  the  last 
Term  it  was  moved  to  set  aside  the  verdict  and  grant  a  new  trial, 
on  the  ground  that  Frances,  the  daughter,  was  at  most  only 
entitled  to  10  years  for  bringing  her  ejectment  after  she  came  of 
age,  which  was  in  1792,  even  if  she  were  not  bound  to  have 
made  her  entry  within  10  years  from  the  death  of  her  brother, 
from  whom  she  claimed. 

Vauglian,  Serjt.  and  Reader  now  showed  cause : 

The  title  of  the  lessor  of  the  plaintiff,  Frances,  did  not  accrue 
until  the  death  of  her  brother,  which  the  jury  found  was  not 

t  Beference  was  made  to  the  case  whether  the  (General  or  his  daughter 

of  General  Stanwin  and  his  daughter,  surviyed ;    and  to  the  case  of  the 

who   were    drowned  as   they  were  family  who  were  burnt  in  the  great 

going  to  Ireland,  where  Lord  Mans-  fire  in  Comhill. 
PIELD   required   the   jury   to    find 


410  1805.    K.  B.    6  EAST,  82—83.  [r.R. 

Doe  before  1785,  and  the  first  clause  of  the  Statute  of  Limitations  t 
j^'oN.  gives  every  person  20  years  to  make  their  *entry  after  their  title 
r  ^33  n  first  accrued.  The  second  clause  was  evidently  intended  to 
extend  and  not  to  limit  the  time  of  entry  allowed  by  the  first : 
because,  in  the  particular  cases,  it  allows  10  years  notwithstand- 
ing the  said  20  years  be  expired.  The  meaning  therefore  was  to 
allow  every  person  at  least  20  years  after  their  title  accrued,  if 
there  were  a  continuing  disability  from  the  death  of  the  ancestor 
last  seised,  and  10  years  more  to  the  heir  of  the  person  dying 
under  a  disability,  which  10  years  are  in  addition  to  the  20  years 
allowed  by  the  first  clause.  Where  indeed  the  bar  once  begins 
to  run  it  may  be  presumed,  in  analogy  to  the  decision  on  the 
Statute  of  Fines,  4  H.  VII.  c.  24,  settled  in  Doe  d.  Duroure  v. 
JoneSy  I  that  no  subsequent  disability  will  stop  it :  but  here  the 
disability  continued  from  the  death  of  the  person  last  seised 
until  after  the  lessor's  title  accrued,  and  the  time  never  began  to 
run  during  the  brother's  lifetime.  In  another  view  of  the  case  a 
difl&culty  was  imposed  upon  the  jury  without  necessity,  in  requir- 
ing them  to  find  the  exact  period  of  the  death  of  the  brother  of 
the  lessor,  which  they  could  not  properly  do  without  evidence. 

t  21  Jac.  I.  c.  16,  8.  1,  enacts  that  feme  covert,  fion  compos  mentiSy  im- 

**'So  person  shall  make  any  entry  prisoned,  or  beyond  the  seas,  that 

into  lands  but  within  twenty  years  then  such  person  or  persons,  and  his 

next  after  their  right  or  title  which  and  their  heir  and  heirs  shall  or  may, 

shall  first  descend  or  accrue  to  the  notwithstanding    the    said    twenty 

same;  and  in  default  thereof,  such  years  be  expired,  bring  his  action, 

persons  so  not  entering  and  their  or  make  his  entry,  as  he  might  have 

heirs  shall  bo  utterly  excluded  and  done  before  this  Act;   so  as  such 

disabled  from  such  entry  after  to  be  person  and  persons  or  his  or  their 

made.'*  heir  and  heirs  shall,  within  ten  years 

Sect.  2.   •*  Provided  nevertheless,  next  after  his  and  their  full  age, 

that  if  any  person  or  persons  entitled  discoverture,  coming  of  sound  mind, 

to  such  writ,  or  that  shall  have  such  enlargement  out  of  prison,  or  coming 

right  or  title  of  entry  shall  be,  at  into  this  realm,  or  death,  take  benefit 

the  time  of  the  said  right  or  title  first  of  and  sue  forth  the  same,  and  at  no 

descended,  accrued,  come,  or  fallen,  time  after  the  said  ten  years.^ft 

within  the  age  of  twenty-one  years,  J  2  R.  E.  390  (i  T.  B.  300). 

tt  The  more  modem  statutes  3  &  4  authority  upon  the  construction  of 

W.  ly.  c.  27,  s.  16,  and  37  &  38  Yict.  the  former  statute,  and  as  one  of  the 

c.  57,88.  3, 9,  are  more  explicit  in  the  train  of  authorities  on  the  general 

sense  established  by  the  judgments  principles  of  real  property  limita- 

in  this  case ;  but  it  seems  useful  to  tion. — E.  C. 
retain  the  report  as  an  important 
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It  would  have  been  sufficient  for  them  to  have  found  that  he  con-        doe 
tinned  abroad  till  his  death,  and  that  he  died  within  10  years      jebsok. 
before  the  ejectment  brought.     And  if  there  were  sufficient 
evidence  before  them  to  have  raised  that  presumption,  the  Court 
*will  not  send  the  cause  to  a  new  trial  when  the  same  verdict       [  *^^  ] 
ought  to  be  found. 

Clarke  and  Bramston  were  to  have  supported  the  rule,  but 
the  Court  thought  that  at  any  rate  there  must  be  a  new  trial. 

Lord  Ellenborouqh,  Gh.  J. : 

The  time  allowed  by  the  statute  for  making  an  entry  might  be 
indefinitely  extended  if  the  construction  contended  for  by  the 
plaintiff  were  to  be  admitted.  There  is  no  calculating  how  far  it 
might  be  carried  by  parents  and  children  dying  under  age,  or 
continuing  under  other  disabilities  in  succession.  The  brother, 
John,  through  whom  the  lessor  of  the  plaintiff,  Frances,  claims, 
being  under  the  disability  of  nonage  at  the  time  of  his  father's 
death,  when  his  title  first  accrued,  and  dying  under  that  dis- 
ability, it  appears  to  me  that  the  proviso  in  the  second  clause  of 
the  statute  (where  resort  is  to  be  had  to  extend  the  period  for 
making  an  entry  beyond  the  20  years,)  required  the  lessor 
Frances,  as  heir  to  her  brother,  to  make  her  entry  within  10 
years  after  his  death :  and  that  not  having  done  so,  this  eject- 
ment was  brought  too  late.  The  word  death  in  that  clause  must 
mean  and  refer  to  the  death  of  the  person  to  whom  the  right 
first  accrued,  and  whose  heir  the  claimant  is :  and  the  statute 
meant  that  the  heir  of  every  person,  to  which  person  a  right  of 
entry  had  accrued  during  any  of  the  disabihties  there  stated, 
should  have  10  years  from  the  death  of  his  ancestor,  to  whom 
the  right  first  accrued  during  the  period  of  disability,  and  who 
died  under  such  disability,  (notwithstanding  the  20  years  from 
the  first  accruing  of  the  title  to  the  ancestor  should  have  before 
*expired.)  As  to  the  period  when  the  brother  might  be  supposed  t  "ss  ] 
to  have  died,  according  to  the  statute  19  Car.  II.  c.  6,  with 
respect  to  leases  dependent  on  lives,  and  also  according  to  the 
Statute  of  Bigamy,  (1  Jac.  I.  c.  11,)  the  presumption  of  the  dura- 
tion of  life,  with  respect  to  persons  of  whom  no  account  can  be 
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Dob  given,  ends  at  the  expiration  of  seven  years  from  the  time  when 
JE880N.  they  were  last  known  to  be  living.  Therefore  in  the  absence  of 
all  other  evidence  to  show  that  he  was  living  at  a  later  period 
there  was  fair  groond  for  the  jury  to  presume  that  he  was  dead 
at  the  end  of  seven  years  from  the  time  when  he  went  to  sea  on 
his  second  voyage,  which  seems  to  be  the  last  account  of  him. 
That  was  about  the  year  1778,  which  would  carry  his  death  to 
about  1785. 

Lawkbncb,  J. : 

Upon  the  death  of  the  father  Thomas  Jesson,  in  1777,  the 
right  descended  to  John,  the  son,  then  under  age,  who  died 
under  that  disability.  The  lessor  Frances  is  the  heir  of  John ; 
and  the  statute  gives  to  the  party  to  whom  a  right  of  entry 
accrues,  and  who  is  under  a  disability  at  the  time,  10  years 
after  the  disability  removed,  notwithstanding  the  20  years 
should  have  elapsed  after  his  title  first  accrued  ;  and  to  his  heir 
the  statute  gives  10  years  after  the  death  of  such  party  dying 
under  the  disability.  Here  more  than  10  years  had  elapsed 
after  the  death  of  the  brother  before  this  ejectment  was  brought. 
It  appears  probable  enough  upon  looking  into  the  case  of 
StaweU  V.  Lord  Zouch,^  that  the  word  death  was  introduced  into 
the  statute  of  James  in  order  to  obviate  the  difficulty  which  had 
r  «gg  1  arisen  *in  that  case  upon  the  construction  of  the  Statute  of 
Fines,  4  H.  VII.  c.  24,  for  want  of  that  word. 

Grose  and  Le  Blanc,  Justices,  assenting, 

Rule  absolute* 
t  Plowd.  355. 
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EOE,  ON  THE  Demise  op  the  EAEL  OF  BEEKELEY       wos. 
V.  THE    AECHBISHOP    OP    YORK.  '^—^' 

(6  East,  88—109;  8.  C.  2  Smith,  166—194.)  [  86  ] 

The  mere  cancelling  in  fact  of  a  lease  is  not  a  surrender  of  the  term 
thereby  granted  within  the  Statute  of  Frauds,  which  requires  such 
surrender  to  be  by  deed  or  note  in  writing,  or  by  act  or  operation  of 
law.  Nor  is  a  recital  in  a  second  lease,  that  it  was  gr&nted  in  part 
consideration  of  the  surrender  of  a  prior  lease  of  the  same  premises,  a 
surrender  by  deed  or  note  in  writing  of  such  prior  lease,  it  not  purport- 
ing in  the  terms  of  it  to  be  of  itself  a  surrender  or  yielding  up  of  the 
interest ;  though  in  some  instances  the  acceptance  of  a  second  lease  for 
part  of  the  same  term  before  demised  may  be  a  surrender  of  such  prior 
term  by  operation  of  law;  and  this,  even  though  the  second  lease  be 
Toidable,  if  it  be  not  merely  void.  But  where  tenant  for  life  with  a 
special  power  of  leasing  reserving  the  best  rent,  in  consideration  {inter 
alia)  of  the  surrender  of  a  prior  term  of  ninety-nine  years  (of  which 
above  fifty  were  unexpired),  granted  a  new  lease  of  the  premises 
for  ninety-nine  years  by  virtue  of  the  power  reserved  to  her,  or  any 
other  power  vested  in,  or  in  any  wise  belonging  to  her ;  and  this  new 
lease  was  void  as  not  authorised  by  the  power,  for  want  of  reserving 
the  best  rent: — held  that  the  new  lease  did  not  operate  in  law  as  a 
surrender  of  the  prior  term;  and  that  (however  the  new  lease  might 
have  operated  by  way  of  estoppel  against  the  lessor  during  her  life),  the 
prior  term  might  be  set  up  by  the  tenant  of  the  premises  in  bar  to  an 
ejectment  by  the  remainder-man  after  the  death  of  tenant  for  life. 

This  ejectment  was  brought  for  a  messuage  and  appur- 
tenances in  the  parish  of  St.  George,  Hanover- Square,  in  the 
county  of  Middlesex ;  and  at  the  trial  before  Lawrence,  J.  at  the 
sittings  at  Westminster  a  special  verdict  was  found,  stating  in 
substance  as  follows : 

John  Lord  Berkeley  of  Stratton  being  seised  in  fee  of  the 
premises  in  question,  by  indenture  dated  the  19th  of  May,  1748, 
demised  the  same  to  J.  Lumley,  his  executors,  &c.  for  a  term  of 
98  years  from  Lady-day,  1741,  at  a  yearly  rent  (after  the  first 
two  years  of  the  term)  of  921.  payable  quarterly  on  the  four 
most  usual  feast  days,  free  of  all  taxes,  &c.  J.  Lumley  at  the 
same  time  executed  a  counterpart  of  the  indenture,  and  delivered 
it  to  Lord  Berkeley.  *By  virtue  of  this  demise  J.  Lumley  entered  [  *87  ] 
into  and  was  possessed  of  the  premises  ;  and  afterwards  assigned 
the  term  for  a  valuable  consideration  to  the  Archbishop,  the 
defendant.  John  Lord  Berkeley,  by  his  will  dated  the  21st  of 
May,  1772,  devised  the  reversion  of  the  premises  to  the  use  of 
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Roe  (lem.     Mrs.  Aiine  Egerton  and  her  assigns  for  her  life,  or  till  she 

Bebkelkt    should  marry;    and    after    several    intermediate  remainders, 
Ahchbishop  I'emainder  to  the  use  of  the  lessor  of  the  plaintiff  for  life,  with 

OP  York,  other  remamders  over.  The  will  also  contained  a  power  to  the 
several  tenants  for  life,  when  they  should  be  respectively  in  the 
actual  possession  of  the  messuages,  lands,  &c.  devised  to  them, 
to  lease  the  same  by  indenture  to  any  person  who  should  be 
willing  to  build  or  to  repair  any  of  the  same  messuages,  for  any 
term  of  years  not  exceeding  99  years  in  possession,  but  not  in 
reversion  or  by  way  of  future  interest,  so  as  upon  every  such 
lease  there  should  be  reserved  the  best  and  most  improved 
yearly  rent  that  at  the  time  of  making  thereof  could  be 
reasonably  had  or  gotten  for  the  same,  without  taking  any  fine 
or  income  for  making  any  such  lease  ;  and  so  as  in  every  such 
lease  there  should  be  contained  the  like  clauses,  covenants,  and 
agreements  as  were  usual  in  building  or  repairing  leases.  John 
Lord  Berkeley  died  without  altering  or  revoking  his  will.  And 
on  the  14th  of  May,  1784,  Mrs.  Anne  Egerton,  being  by  virtue 
of  the  said  devise  seised  for  life  of  the  reversion  and  freehold  of 
the  premises  in  question,  executed  a  certain  indenture  of  that 
date,  whereby  it  was  witnessed  that  for  and  in  consideration  of 
the  surrender  of  the  said  first-mentioned  indenture,  and  also  in 
consideration  of  the  great  charges  and  expenses  which  the  said 
Archbishop  had  been  and  might  be  at  in  repairing  and  improv- 
ing the  said  premises,  and  of  the  rent  and  covenants  therein 
reserved  and  contained,  and  thereby  covenanted  to  be  paid  and 
[  *88  ]  performed  *on  the  part  of  the  said  Archbishop,  his  executors, 
&c.  she  the  said  Anne  Egerton,  by  virtue  and  in  execution  of  the 
power  and  authority  therein  stated  to  be  given  and  reserved  to 

*  her  in  and  by  the  said  will  of  John  Lord  Berkeley  of  Stratton, 

deceased,  or  any  other  power  in  the  said  Anne  vested,  or  to  her 
in  any  wise  belonging,  demised  the  said  premises  to  the  said 
Archbishop,  his  executors,  &c.  habendum,  &c.  from  Lady-day 
then  last,  for  the  term  of  99  years,  at  the  yearly  rent  of  862.  4«. 
payable  quarterly,  and  clear  of  all  taxes,  &c.,  payable  to  her  for 
her  Ufe ;  and  after  her  decease  to  those  in  remainder  during  the 
term.  The  Archbishop  accepted  the  last-mentioned  lease,  and 
executed  a  counterpart  thereof  by  signing  and  sealing  the  same ; 
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and  at  the  time  of  the  execution  of  the  said  last-mentioned  lease,     Rob  dem. 
the  said  first-mentioned  lease,  and  the  coonterpart  thereof  were    Berkeley 
cancelled  and  exchanged,  i.e.  the  original  lease  was  cancelled  and  j^^^chbishop 
deUvered  by  the  Archbishop  to  Mrs.  Anne  Egerton,  and  now     of  Yobk. 
remains  cancelled  in  the  hands  of  the  said  Earl,  and  the  counter- 
part thereof  was  cancelled  and  delivered  by  Mrs.  Anne  Egerton 
to,  and  now  remains  cancelled  in  the  hands  of  the  Archbishop. 
The  jury  then  found  that  the  indenture  of  the  14th  of  May,  1784, 
was  not  a  lease  warranted  by  the  said  power  in  the  will  of  John 
Lord  Berkeley  of  Stratton,  the  rent  reserved  thereon  not  being 
the  best  that  could  be  gotten,  according  to  the  terms  of  the  power. 
In  May,  1803,  Mrs.  Anne  Egerton  died.    The  special  verdict 
then  stated  the  entry  of  the  lessor  of  the  plaintiff,  the  eviction 
of  the  defendant,  and  the  demise,  &c.    But  whether,  &c. 

This  case  was  argued  in  Trinity  Term  last  by  Freere  for 
the  plaintiff,  and  Holroyd  for  the  defendant ;  and  again  in 
Michaelmas  Term  last  by  Bayley,  Serjt.  for  the  plaintiff,  and 
Gibhs  for  the  defendant. 

[The  case  having  been  elaborately  argued,! 

Lord    Ellekboroxjoh,  Gh.  J.  now  delivered  judgment  (after       l^^l 
stating  the  special  verdict) : 

The  question  upon  this  special  verdict  is.  Whether  the  lease 
of  the  19th  of  May,  1748,  was  determined  and  put  an  end  to  by 
that  of  the  14th  of  May,  1784  ?  The  affirmative  of  this  propo- 
sition *has  been  contended  for  upon  the  part  of  the  plaintiff  on  !^  *^^^  1 
three  grounds.  1st,  That  the  acceptance  of  the  second  lease 
was  an  implied  surrender  of  the  former  lease.  2ndly,  That  the 
cancelling  of  the  first  lease  amounts  of  itself  to  a  surrender  of 
the  term  thereby  granted.  And  Srdly,  That  the  execution  of 
the  counterpart  of  the  lease  of  1784  is  a  surrender  of  that  of 
1743  within  the  provision  of  the  Statute  of  Frauds.  Upon  the 
two  last  of  these  grounds  the  Court  never  entertained  any 
doubt ;  for,  as  it  is  enacted  by  the  Statute  of  Frauds,  that ''  no 
lease  of  any  lands  or  houses  shall  be  surrendered  unless  by  deed 
or  note  in  writing  signed  by  the  party  or  his  agent  thereunto 
lawfully  authorized  by  writing,  or  by  act  and  operation  of  law," 
the  act  of  cancellation,  which  can  in  no  allowable  sense  of  the 
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Roe  dem.  words  be  considered  as  either  a  deed  or  a  note  in  writing," 
Bebkelet  cannot  since  that  statute  be  a  surrender ;  nor  can  the  connter- 
Abchbishop  P^^*  ^'  *^®  second  lease  enure  as  such,  unless  it  does  so  by 
OF  YoBK.  operation  of  law,  inasmuch  as  it  does  not  purport  in  its  terms  to 
be  of  itself  a  surrender,  having  no  words  in  it  which  denote  or 
can  amount  to  a  yielding  or  rendering  up  of  the  interest  of  the 
Archbishop  to  Mrs.  Egerton ;  but  merely  recites  that  the  grant 
of  the  new  lease  is  partly  in  consideration  of  the  surrender  of 
the  first  indenture :  (which  surrender  however,  if  any  such  had 
in  fact  been  made,  ought  to  have  been  specially  found  by  the 
jury ;)  and  which  fact  of  previous  surrender  this  recital  by  no 
means  necessarily  imports ;  for  the  statement  in  the  counterpart 
will  be  sufficiently  accurate,  if  the  acceptance  of  the  second  lease 
would  by  operation  of  law  be  a  surrender  of  the  former.  And 
indeed  this  point  was  not  much  pressed  by  either  of  the  gentle- 
men who  very  ably  argued  this  case  on  behalf  of  Lord  Berkeley. 
[  •102  ]  But  the  material  ground  on  which  *they  contended,  that  the 
acceptance  of  the  second  lease  was  a  surrender  of  the  first  is 
this,  that  Mrs.  Egerton  having  a  life  estate,  it  was  competent  to 
her  to  make  leases  by  virtue  of  such  interest  independent  of  the 
power  given  to  her  by  the  will  of  Lord  Berkeley  of  Stratton,  and 
that  the  lease  of  1784  being  a  good  lease  capable  of  taking  effect 
out  of  her  life  estate  was  not  void  ab  initio^  but  passed  an 
interest ;  and  being  accepted,  worked  a  surrender  of  the  first 
lease,  inasmuch  as  the  two  leases  could  not  stand  together.  In 
support  of  this  position  Co.  Lit.  45,  was  cited,  where  it  is  laid 
down  as  to  ecclesiastical  leases,  that  though  not  warranted  by  the 
1st  and  13th  Eliz.  they  are  good  against  the  lessor,  if  a  sole 
corporation,  and,  during  the  life  of  the  head,  if  made  by  an 
aggregate  one.  And  Whitley  v.  Oougliy  Dyer,  140 — 6,  (where  a 
husband  and  his  wife  being  seised  of  an  estate  tail  the  husband 
made  a  lease  for  18  years  to  one,  who  had  in  the  lands  demised 
a  term  of  99  years ;  the  acceptance  of  which  lease  was  holden  to 
be  a  surrender  of  the  prior  term,  though  the  wife  after  the  death 
of  her  husband  avoided  the  lease  made  by  him ;)  was,  together 
with  various  other  cases  cited  to  shew,  that  the  acceptance  of  a 
voidable  lease  is  a  surrender,  though  the  acceptance  of  a  void 
lease  is  not ;  which  position  the  counsel  for  the  defendant  did 
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not  dispute.  On  the  other  side  it  was  contended  that  as 
between  the  plaintiff,  the  Earl  of  Berkeley,  and  the  defendant, 
the  Archbishop,  the  lease  must  be  taken  to  be  void  a&  initio, 
whatever  it  might  be  as  between  the  Archbishop  and  Mrs. 
Egerton :  for  that  the  same  instrument  may  at  different  times 
have  a  different  operation.  As  a  lease  by  a  tenant  for  life,  and 
him  in  remainder  is,  during  the  life  of  the  tenant  for  life,  his 
lease,  and  the  confirmation  of  the  remainder-man  ;  and  after 
the  death  *of  the  tenant  for  life  the  lease  of  the  remainder-man 
and  the  confirmation  of  the  tenant  for  life.  That  according  to 
the  authority  of  Wilson  and  Seivell,  4  Burr.  1945,  and  1  Black. 
Bep.  617,  and  of  Davison  v.  Stanley,  4  Burr.  2210,  unless  the 
second  lease  passed  an  interest  according  to  the  contract,  it 
could  not  operate  as  an  implied  surrender :  and  that  those  cases 
further  prove,  that  it  is  no  surrender  unless  the  lessee  take  all 
the  interest  which  the  second  lease  purports  to  grant ;  which 
under  Mrs.  Egerton's  lease  the  Archbishop  certainly  did  not  do. 
In  support  of  which  position  a  case  from  2  BoUe's  Abr.  495, 
letter  F,  p.  7,  was  relied  on,  where  it  was  laid  down  that  a  lease 
by  a  dean  and  chapter,  not  warranted  by  the  stat.  18th  of  Eliz., 
is  not  a  surrender  of  a  prior  lease,  it  being  void :  and  yet, 
according  to  the  doctrine  of  Lord  Coke,  1  Inst.  45  a,  it  is  clearl}'^ 
good  during  the  life  of  the  dean.  But  we  do  not  think  this  last 
case  from  BoUe's  Abr.  an  authority  for  such  a  position  :  for 
although  there  may  be  now  no  question,  but  that  such  lease 
would  be  good  during  the  life  of  the  dean,  yet  it  appears  not  to 
have  been  so  understood  in  the  time  of  Lord  BoUe,  according  to 
the  MS.  note  of  Lord  Hale,  cited  by  the  plaintiff's  counsel  from 
the  notes  in  Mr.  Hargreave's  edit,  of  Go.  Litt.  p.  45,  note  4,  and 
from  the  case  of  Sonthzvell  College  and  the  Bishop  of  Lincoln,  1 
Mod.  205,  where  Ellis,  J.  said  that  Mr.  Justice  Jones  in  the 
case  of  Lloyd  and  Gregory  denied  Hunt  and  Singleton's  case, 
which  is  the  authority  referred  to  by  Lord  Coke  in  support  of 
his  opinion  given  in  1  Inst.  45.  According  to  the  argument 
used  on  behalf  of  the  plaintiff  he  is  entitled  to  recover  the 
messuage  in  question,  because  the  lease  of  Mrs.  Egerton  not 
having  been  made  in  compliance  with  the  condition  in  the 
leasing  power,  which  requires  the  best  *and  most  improved  rent 
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Roe  dem.     that  can  be  got  at  the  time  of  making  the  lease  to  be  reserved, 

BEBEELsr    would  not  operate  as  an  appointment  of  an  interest  to  the  Arch- 
arch  BISHOP  ^^^^OP  ^i^der  that  power,  and  that  therefore  he  took  no  estate 

OP  York,  under  the  will  of  Lord  Berkeley  of  Stratton  :  and  though  the 
lease  be  void  on  this  account  as  to  the  Archbishop  i.e.  as  an 
appointment  under  the  power,  yet  that  it  is  not  void  in  toto  as  to 
him,  for  that  it  passed  an  interest  out  of  Mrs.  Egerton's  life 
estate,  and  operated  as  to  him  as  a  demise  for  years  by  a  tenant 
for  life,  which  would  pass  an  interest  for  so  many  years  as  her 
life  should  endure.  For  this  last  position  no  authority  was 
cited  in  the  argument  but  the  passage  in  Lord  Coke,  of  which  I 
have  taken  notice,  where  he  says,  that  a  lease  made  by  an 
ecclesiastical  person,  not  according  to  the  provisions  of  the 
restraining  statutes,  is  good  during  his  life.  But  that  it  must 
be  remembered  is  the  case  of  a  lease,  which  but  for  the  disabling 
statutes  would  be  good  for  the  whole  period  contained  in  it,  and 
which  could  only  take  effect  in  one  way,  namely  out  of  the 
estate  of  the  lessor :  and  that  the  question  there  did  not  properly 
turn  on  the  effect  of  the  instrument  but  on  the  construction  of 
the  disabling  statutes,  i.e.  whether  they  made  it  void  ab  initio,  or 
only  void  as  against  the  successor ;  leaving  the  lease  to  have  the 
effect  and  operation  it  had  prior  to  the  statutes  for  so  long  time 
as  it  did  not  prejudice  the  rights  which  those  statutes  were  made 
to  protect.  But  the  provisions  in  Lord  Berkeley's  will  did  not 
contemplate  nor  had  in  any  manner  for  their  object  the 
restraint  of  any  faculty  or  ability  to  demise,  which  Mrs.  Egerton 
would  have  in  virtue  of  her  life  estate.  One  of  the  first  rules 
for  the  construction  of  deeds  is  *' verba  intentioni,  et  non  e  contra^ 
debent  inservire.''     Sheph.  Touchstone,  86.    And  in  the  case  of 

[  *io:>  ]  Gybson  and  Searle,  Cro.  Jac.  176,  *the  rule  was  recognized  in  the 
case  of  a  surrender ;  where  "  the  Court  resolved  unanimously 
that  it  was  not  a  surrender,  for  that  ought  to  be  the  intent  of 
the  parties ;  and  it  appears  that  there  was  not  any  intent  of  the 
parties,  but,"  &c. ;  and  afterwards,  ''this  lease  was  made  with  an 
intendment  to  his  benefit,  and  not  to  his  hindrance,  as  it  should 
be  if  it  should  be  construed  a  surrender,"  &c.  And  in  Goodtitle 
V.  Bailey,  Gowp.  600,  Lord  Mansfield  lays  it  down,  that  deeds 
shall  be  so  construed  as  to  ''operate  according  to  the  intention  of 
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the  parties,  if  by  law  they  may ;  and  if  they  cannot  operate  in     Bob  dem. 
one  form,  they  shall  operate  in  that  which  by  law  will  efifectuate     Berkeley 
the  intention."    And  such  was  the  law  in  the  time  of  Lord  Coke   xbchbishop 
as  to  conveyances  by  the  common  law ;  though  the  same  rule  did     ^^  Yobk. 
not  hold  as  to  conveyances  by  the  Statute  of  Uses,  which  in 
many  cases  were  not  allowed  to  operate  in  any  way  but  that  in 
which  the  party  intended  they  should  operate.    For  it  is  laid 
down  in  1  Inst.  49,  ''  that  where  a  man  has  two  ways  to  pass 
lands,  and  both  by  the  common  law,  and  he  intends  to  pass 
them  by  one  of  the  ways ;  yet,  ut  res  magis  raleat,  it  shall  pass  by 
the  other ;   but  where  a  man  might  pass  lands  either  by  the 
common  law  or  by  raising  a  use,  in  many  cases  it  is  held 
otherwise."    And  even  where  a  conveyance  might  operate  in 
one  of  two  ways  under  the  Statute  of  Uses,  as  the  intent  of  the 
parties  was  considered  as  working  much  in  the   raising  and 
direction  of  uses,  it  has  been  holden  that  if  a  man  intended  to 
pass  land  one  way,  it  should  not  pass  another  way  contrary  to 
his  intent.    To  this  effect  is  the  case  of  Samon  v.  Jones^  2  Vent. 
818,  determined  in  the  House  of  Lords.    And  although,  as  it  is 
said  in  Osman  v.  Sheaf e,  8  Lev.  870,  ''  the  Judges  have  in  later 
times  had  more  consideration  to  the  substance,  to  wit,  the 
passing  the  estate  according  to  the  intent  of  the  parties,  *than      [  *106  ] 
the  shadow  and  manner  of  passing  it ; "  and  where  the  intent  of 
the  parties  is  apparent  to  pass  a  thing  one  way  or  another,  a 
deed  may  be  good  either  way,  and  may  enure  to  divers  purposes, 
and  he  to  whom  the  deed  is  made  shall  have  his  election  which 
way  to  take  it,  and  may  take  it  that  way  which  is  most  for  his 
advantage ;  yet  there  is  no  case  or  authority,  which  says  that  if 
a  conveyance  cannot  operate  in  the  way  intended  to  pass  the 
estate  intended,  that  it  shall  operate  in  another  way  to  pass  an 
estate,  which  was  not  intended,  and  not  within  the  contempla- 
tion of  the  parties.     ''  And  though  the  manner  of  passing  an 
estate  is  not  to  be  regarded,"  yet  ''  the  intent  is  to  be  regarded 
what  estate  is  to  pass  and  to  whom."    And  so  it  is  laid  down 
by  Lord  Ch.  J.  Willbs  in  his  Reports,  687. 

Let  us  then  examine  and  see  what  was  the  intent  of  the 
parties  in  this  case.  Was  it  to  take  an  interest  under  the  power 
only,  or  to  take  an  interest  out  of  Mrs.  Egerton's  life  estate,  in 
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^K  dem.     case  the  lease  could  not  operate  as  an  appointment  under  the 

BsBKELET    power  ?    As  to  this  point  it  is  impossible  to  doubt.    At  the  time 
ABGHBI6H0P  ^^  ^^^  ^^^  leB.se  the  Archbishop  had  55  years,  the  unexpired 

OP  YoBK.  remainder  of  a  term  of  98  years  in  the  messuage  in  question,  an 
interest  of  greater  value  than  an  estate  for  any  single  life ;  for 
this  interest  he  could  not  mean  to  substitute  a  lease  during  Mrs. 
Egerton's  life  only.  The  lease  itself  also  by  its  terms  shews  the 
intention  of  the  parties  to  be  only  an  appointment  under  the 
power ;  for  Mrs.  Egerton  professes  to  make  the  lease  by  virtue  of 
and  in  execution  of  the  power  and  authority  given  and  reserved 
to  her  by  the  will  of  Lord  Berkeley  of  Stratton,  Thus  she  in 
most  distinct  terms  refers  the  act  she  was  then  doing  to  that 
power,  and  does  not  in  the  slightest  degree  shew  any  intention 
of  granting  an  interest  by  way  of  demise,  as  owner  of  the  life 

r  •107  ]  estate :  for  though  *the  lease  after  referring  to  the  power  goes 
on  with  some  words  more  general,  as  "  any  other  power,"  &c. 
yet  technically  speaking,  power  does  not  apply  to  the  sort  of  in- 
terest which  the  ownership  gives ;  for  which  there  is  the  authority 
of  Lord  Thurlow,  in  8  Bro.  Chan.  Cas.  85,  if  any  authority  on 
this  head  were  wanting.  The  reddendum  is  consistent  with  the 
same  intent,  and  proper  for  a  lease  made  in  pursuance  of  the 
power ;  for  it  makes  the  rent  payable  to  Mrs.  E.  herself  for 
life,  and  afterwards  to  those  in  remainder ;  who,  had  she  intended 
a  demise  oiit  of  her  life  estate,  would  have  had  no  claim  to  any 
rent  to  be  reserved  under  it.  And  the  rent  is  exclusively  reserved 
to  those  in  remainder,  without  any  alternative  provision  for 
payment  of  an  apportioned  part  of  it,  in  case  of  Mrs.  Egerton's 
death,  to  which  her  representatives  would  be  entitled  in  the  event 
of  her  dying  between  two  rent  days,  and  which  would  have  been 
proper,  if  a  demise  by  her  as  tenant  for  life  had  in  any  event 
been  intended.  From  hence  it  appears  unquestionably  clear  what 
was  her  intention,  what  the  interest  she  meant  to  convey,  and 
what  the  act  she  meant  to  execute.  The  other  party  to  the  deed, 
the  Archbishop,  by  executing  the  counterpart,  as  distinctly  shews 
on  his  part  what  he  meant  to  accept,  which  could  be  only  what 
by  the  lease  Mrs.  Egerton  meant  to  grant :  his  object  unques- 
tionably being  to  come  in  under  Lord  Berkeley's  will,  and  not 
under  Mrs.  Egerton,  and  to  acquire  an  interest  which  might 
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precede  and  take  place  of  all  the  estates  subsequent  to  Mrs. 
Egerton's  which  were  limited  by  Lord  Berkeley's  will,  and  were 
thereby  also  made  subject  to  the  power ;  and  not  in  any  event  to 
let  in  the  interest  of  the  remainder-men  on  the  death  of  the 
tenant  for  life,  to  his  own  prejudice  and  to  the  destruction  of  the 
interest  he  had  in  the  premises.  If  the  new  lease,  *be  a  surrender 
of  the  old  one,  it  must  so  operate  by  construing  the  Archbishop's 
acceptance  of  it  to  be  an  assent  on  his  part  to  take  a  demise  from 
Mrs.  Egerton  as  owner  of  the  estate,  contrary  to  the  plain  mean- 
ing and  purport  of  the  deed,  to  the  manifest  disadvantage  of 
himself ;  and  this,  though  he  now  expressly  disclaims,  and  at  no 
time  appears  to  have  claimed  any  interest  which  Mrs.  Egerton 
could  give  him  independent  of  the  power.  In  Sir  E.  Clere's  case, 
6  Coke  Bep.  18,  it  is  laid  down,  that  if  a  man  make  a  feof&nent  to 
the  use  of  such  persons  as  he  should  appoint  by  will,  and  until 
appointment  to  the  use  of  himself  in  fee ;  and  he  afterwards 
devise  the  land  without  any  reference  to  his  power ;  he  shall  be 
considered  '*  as  declaring  his  intent  to  devise  the  land  as  owner, 
and  not  to  hmit  an  use  according  to  his  authority."  So  here 
vice  versa,  as  the  lease  expressly  refers  to  the  power,  and  reserves 
the  rent  to  the  persons  in  remainder,  the  parties  have  declared 
their  intent  that  this  deed  should  operate  as  an  appointment,  and 
not  as  the  demise  of  the  tenant  for  life.  In  Hobart,  159,  it  is 
laid  down,  "  That  if  your  act  may  work  two  ways,  both  arising 
out  of  your  interest,  election  is  given  to  the  patient  to  use  it  either 
way :"  on  the  other  hand,  "  if  the  act  will  work  two  ways,  the 
one  by  an  interest,  and  the  other  by  an  authority  or  power,  and 
the  act  be  indifferent,  the  law  will  attribute  it  to  the  interest,  and 
not  to  the  authority :"  and  lastly,  "where  interest  and  authority 
meet,  if  the  party  declare  clearly,  that  his  will  is,  that  this  shall 
take  effect  by  his  authority  or  power,  then  it  shall  prevail  against 
interest ;  for  viodus  et  conventio  vincunt  legem*'  Now  in  this  case 
the  parties  have  declared  most  clearly  and  unequivocally,  that 
their  will  is  that  this  shall  take  effect  by  the  authority  or  power. 
Whether  or  not  this  lease  would  operate  as  between  *the  parties 
to  it  by  estoppel  is  not  material  for  the  present  purpose  to  enquire; 
it  is  sufficient  to  warrant  us  in  deciding  for  the  defendant  if  it 
did  not  pass  an  interest ;  which  we  are  of  opinion  it  did  not.  As 
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Roe  dem.  in  this  case  our  judgment  is  formed  upon  this  ground,  viz.  That 
Bebkeley  Mrs.  Egerton  having  a  power  to  appoint,  and  an  estate  also  which 
abchbishop  ^'^al^led  her  to  demise  independent  of  her  power,  both  parties 
OF  York,  intended  an  appointment  under  the  first,  and  not  a  grant  out  of 
the  latter ;  and  that  the  deed  shall  not  be  allowed  to  operate 
contrary  to  such  their  intention;  it  will  not  be  necessary  to 
examine  the  cases  of  Wilson  and  Sewell,\  and  Davison  v.  Stanley ^X 
where  the  lessees  could  have  but  one  thing  in  their  contempla- 
tion, viz.  a  demise  out  of  the  interests  which  the  lessors  in  those 
cases  either  had  or  were  supposed  to  have  in  the  premises  demised. 
It  may  however  be  observed,  that  the  general  reasoning  to  be  found 
in  those  cases  applies  most  strongly  to  the  present.  The  effect 
of  our  opinion  will  be,  that  the  period  of  the  Earl  of  Berkeley 
coming  into  possession  of  the  estate  will  not  be  postponed  to  any 
later  time  than  was  in  the  immediate  contemplation  of  the 
devisor  ;  that  the  Archbishop  will  acquire  no  advantage,  and  only 
not  suffer  a  loss  by  what  was  probably  the  mistake  of  some  less 
cautious  or  skilful  adviser :  and  this  result  is  what  one  cannot 
but  feel  to  be  the  real  justice  of  the  case ;  and  it  would  have  been 
a  circumstance  to  be  regretted  if  the  law  had  been  found  to  be 

otherwise. 

Judgment  for  the  defendant. 


1805.       DOE  ON  THE  Demise  OF  STEICKLAND  and  Another 
•^^JL!^-  v.   SPENCE  and  Another. 

[  120  1  (6  Ea48t,  120—126 ;  S.  C.  2  Smith,  255—259.) 

Under  an  agreement  by  a  tenant  of  a  farm  '*  to  enter  on  the  tillage 
land  at  Candlemas,  and  on  the  house  and  all  other  the  premises  at 
Lady-day  following,  and  that  when  he  left  the  farm  he  should  quit  the 
same  according  to  the  times  of  entry  as  aforesaid ; "  and  the  rent  was 
reserved  half  yearly  at  Michaelmas  and  Lady-day :  held,  that  a  notice 
to  quit  delivered  half  a  year  before  Lady-day,  but  less  than  half  a  year 
before  Candlemas,  was  good ;  the  taking  being  in  substance  from  Lady- 
day,  with  a  privilege  for  the  incoming  tenant  to  enter  on  the  arable 
land  at  Candlemas  for  the  sake  of  ploughing,  &c. 

This  was  an  ejectment  on  a  demise  laid  the  day  after  Old 
Lady-day  last,  brought  to  recover  a  farm  in  Yorkshire,  part  of 

t  4  Burr.  1975  and  1  Blac.  627.  %  4  Burr.  2210. 


VOL.  Tin.]         1805.    K.  B.    6  EAST,  120—121.  423 

certain  estates  vested  in  trustees  for  charitable  uses,  of  which  the  Dob 
defendants  were  tenants  from  year  to  year  :  and  the  single  ques-  spence. 
tion  was,  whether  they  had  received  a  legal  notice  to  quit.  The 
tenancy  commenced  at  Old  Lady-day,  and  the  defendants  by  a 
written  agreement,  dated  17th  of  July,  1777,  between  them  and 
the  trustees,  agreed  to  become  tenants  under  the  trustees  for  the 
farm,  which  was  described  as  being  then  in  their  own  occupation, 
*'  and  to  enter  on  the  same  premises  as  follows,  namely,  on  the 
tillage  land  at  Candlemas  last  past,  and  on  the  house  and  all 
other  the  premises  at  Lady-day  following;  and  that  whenever 
they  (the  defendants)  left  the  said  farm,  they  should  quit  the 
same  according  to  the  times  of  entry  as  aforesaid."  The  defen- 
dants also  agreed  to  pay  the  rent  (11^  Ids.)  half  yearly,  at 
Michaelmas  and  Lady-day.  The  notice  to  quit  was  dated  and 
served  on  the  28rd  of  August,  1808,  to  quit  at  the  end  of  the 
year,  and  a  receipt  for  half  a  year's  rent  due  at  Old  Lady-day, 
1804,  was  proved  to  have  been  taken  by  the  defendants.  On  this 
evidence  the  defendants'  counsel  contended  for  a  non-suit  at  the 
trial  before  Chambre,  J.  at  the  last  York  assizes,  on  the  ground 
that  the  period  between  the  28rd  of  August  when  the  notice  to 
quit  was  served,  and  either  New  or  Old  Candlemas,!  the  time 
for  quitting  the  tillage  land  *was  less  than  half  a  year.  It  was  [  *i2i  ] 
settled  however  that  the  plaintiff  should  take  a  verdict  with 
liberty  for  the  defendants  to  apply  to  enter  a  nonsuit.  Such 
application  was  accordingly  made  in  Michaelmas  Term  last,  and 
a  rule  nisi  obtained ;  against  which 

Park  and  W.  Walton  now  shewed  cause,  and  relied  upon  the 
case  of  Doe  d.  Dagget  v.  Snowdonl  as  in  point ;  where  the  tenant 
having  entered  on  the  farm,  on  an  agreement  to  hold  the  arable 
land  from  Old  Candlemas,  the  pasture  from  Old  Lady-day,  and 
the  meadow  from  Old  May-day,  the  rent  being  reserved  half- 
yearly  at  Old  Michaelmas  and  Lady-days;  a  notice  delivered 
before  Old  Michaelmas  to  quit  at  Old  Lady-day  was  holden  to  be 
sufficient.  It  was  indeed  said  in  the  argument  of  Doe  v.  Calvert,^ 
that  the  case  of  Doe  v.  Snowdon  had  been  questioned  by  Lord 

-f  Old  Candlemas  is  now  the  14th         t  2  Blac.  Eep.  1224. 
of  Febniary.  §  6  E.  E.  451  (2  East,  382,  4). 
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Doe  Ebnyon  in  an  ejectment  tried  before  him  at  Stafford  in  1788, 
Sp^ce.  upon  the  demise  of  Lord  Grey  de  Wilton ;  but  a  distinction  was 
noticed  by  the  Court  between  the  two  cases  cited  in  giving  judg- 
ment in  the  principal  case,  that  it  did  not  appear  in  Lord  Grey 
de  Wilton^s  case  whether  the  notice  to  quit  were  given  half  a 
year  before  Lady-day  when  the  rent  was  payable,  or  not,  so  as  to 
bring  it  within  the  rule  laid  down  in  Doe  v.  Snowdon.  Now  here 
the  notice  was  given  above  half  a  year  before  Old  Lady-day, 
though  not  half  a  year  before  Old  Candlemas.  In  Doe  v.  Snowdon 
the  Court  said,  that  the  true  conBtruction  of  such  an  agreement 
as  this  was,  that  it  was  an  holding  from  Lady-day  to  Lady-day, 
with  a  licence  to  the  incoming  tenant  to  enter  the  arable  land  at 
Candlemas  to  prepare  it  for  the  Lent  corn :  and  that  the  requiring 
[  •122  ]  so  *early  a  notice  to  quit  to  be  given  as  on  the  18th  of  August 
would  be  only  giving  the  tenant  an  opportunity  to  injure  the 
land  by  taking  a  second  crop  of  hay  from  the  meadows.  And 
they  referred  to  a  case  of  Doe  d.  Earl  of  Egreinont  v.  Clayton,  at 
York  summer  assizes  1798,  where  Mr.  Justice  Booke  held,  that 
a  notice  to  quit  given  conformably  to  the  rule  laid  down  in  Doe  v. 
Snowdon  was  sufficient. 

CockeU,  Serjt.  in  support  of  the  rule : 

The  case  of  Doe  v.  Snowdon  turned  upon  the  custom  of  the 
country,  which  may  be  let  in  as  evidence  of  the  holding  where  no 
express  contract  appears,  but  cannot  govern  a  case  like  the  pre- 
sent where  the  parties  have  committed  the  precise  agreement 
between  them  to  writing,  which  must  speak  for  itself.  Here 
there  is  no  ambiguity  in  the  contract ;  for  the  tenants  were  not 
only  to  enter  on  the  different  parts  of  the  p'remises  at  different 
times,  which  must  therefore  constitute  a  distinct  holding  of  the 
respective  parts  from  the  respective  times  ;  but  it  was  expressly 
stipulated  "  that  whenever  the  tenants  left  the  said  farm,  they 
should  quit  the  same  according  to  the  times  of  entry  as  aforesaid." 
The  whole  forms  one  entire  contract,  and  no  part  can  be 
expunged  :  neither  can  it  be  controlled  by  any  supposed  custom 
of  the  country  in  direct  opposition  to  the  terms  of  the  con- 
tract :  in  this  respect  also  it  is  distinguishable  from  the  former 
case. 
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(Lord  Ellenborough,  Gh.  J. :  The  agreement  to  quit  according        |Doe 
to  the  times  of  entry  is  no  more  than  what  t)ie  law  would  have      spenoe. 
implied  if  it  had  not  been  so  expressed,  and  therefore  cannot 
differ  this  case  from  that  of  Doe  v.  Snowdon. 

Le  Blanc,  J. :  The  custom  of  the  country  would  not  make  the 
tenant  quit  at  a  different  time  from  that  at  which  he  entered.) 

The  custom  is  not  regular  or  general :  it  is  different  in  different 
parts  of  Yorkshire.   It  *is  considered  merely  in  the  nature  of      [  *123  j 
a  privilege  to  enter  on  the  arable  before  the  rest  of  the  farm ;  but 
here  it  is  stipulated  for,  and  forms  part  of  the  contract. 

Lord  Ellenborough,  Gh.  J. : 

The  rule  of  law  originally  was,  that  reasonable  notice  to  quit 
should  be  given  where  notice  was  necessary  between  landlord  and 
tenant.  What  notice  shall  be  deemed  reasonable  has  received  a 
construction  so  long  ago  as  the  reign  of  Hen.  VIII.  in  a  case 
in  the  Year  Books,!  that  it  shall  be  half  a  year's  notice.  Then 
the  case  of  Doe  v.  Snowdon  has  decided,  that  the  notice  to  quit 
shall  refer  to  the  substantial  day  of  entry  of  the  tenant,  though 
he  may  have  before  entered  on  the  arable  land  for  the  benefit  of 
ploughing  and  preparing  it ;  and  that  the  incoming  tenant  may 
have  the  privilege  of  entering  upon  him  for  the  same  purpose 
antecedent  to  the  time  of  the  notice.  And  there  is  a  particular 
convenience  in  having  it  so ;  for  if  the  landlord  were  bound  to 
give  his  notice  in  August  upon  a  Lady-day  taking,  the  tenant 
would  be  warned  of  it  time  enough  to  enable  him  to  lay  up  his 
pasture  ground  after  the  first  cutting,  and  take  a  second  crop  of 
hay,  which  would  be  very  injurious  to  it,  and  which  inconvenience 
will  be  avoided  by  the  tenant's  not  having  notice  till  Michaelmas 
of  his  tenancy  being  meant  to  be  put  an  end  to.    Therefore  on 

t   13  Hen.  VIII.   15  5,  16.     This  of  the  note  of  Lord  Mansfield's  judg- 

is  referred  to  in  the  MS.  note  of  ment  in  the  MS.  is  '*  13  Hen.  VIII. 

Throgmorion     on     the     demise     of  15  &,  half  a  year's  notice  so  ancient 

Woadhy    v.    Whelpdale,  B.  R.  Hil.  as  Henry  Vlllth's  time.     Lodgings 

9  Geo.  m.  from  whence  the  short  three  months*  notice  sufficient."  And 

note  of  that  case  mentioned  in  Bui.  vide  Bight  y.  Darby ,   1  E.  E.  169 

Ni.  Pri.  96  is  taken,  which  does  not  (1  T.  R.  162-3). 
mention  that  point.    The  conclusion 
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Doe  the  authority  of  that  case  we  may  consider  that  the  substantial 
Spenge.  time  of  entry  by  the  tenant  on  the  farm  was  at  Lady-day,  from 
[  ^124  ]  whence  the  rent  *was  made  payable ;  with  a  privilege  to  the 
tenant  on  the  one  hand  to  enter  on  the  arable  land  before  that 
period  for  the  purpose  of  preparing  it,  and  on  the  other  hand  a 
stipulation  by  him  when  he  quits  the  farm  to  allow  the  same 
privilege  to  the  incoming  tenant.  Such  appears  to  have  been  the 
general  rule  of  construction  laid  down  with  respect  to  takings  of 
this  sort ;  and  being  convenient  in  itself  it  is  better  to  abide  by 
it.  The  particular  terms  of  the  agreement  at  first  struck  me  as 
raising  a  distinction  between  this  and  the  case  of  Doe  v. 
Snowdon ;  but  upon  further  consideration  I  think  they  mean  in 
effect  the  same  thing,  that  the  substantial  time  of  entry  with 
respect  to  the  duration  of  the  tenancy  was  at  Lady-day,  from 
whence  the  rent  was  to  begin  running,  and  not  on  the  day  which 
is  anticipated  by  the  privilege  for  entering  on  the  arable  land. 

Gbose,  J. : 

The  entry  of  the  incoming  tenant  on  the  arable  lands  at 
Candlemas  is  merely  for  the  privilege  of  ploughing  at  a  time  of 
the  year  when  the  land  is  of  no  use  to  the  outgoing  tenant ;  that 
is  a  known  fact :  and  the  case  of  Doe  v.  Snowdon  has  put  a  legal 
construction  upon  this  sort  of  agreement,  so  useful  and  reasonable 
that  I  should  be  sorry  to  disturb  it,  especially  after  so  long  an  ac- 
quiescence, when  it  has  become  the  known  rule  of  the  country. 
And  upon  such  a  subject  it  is  most  important  that  there  should  be 
some  fixed  reasonable  rule  to  guide  landlords  and  tenants. 

Lawbbnce,  J. : 

The  rule  of  law  is  that  reasonable  notice  to  quit  shall  be  given 
in  order  to  determine  a  tenancy  from  year  to  year.  The  question 
is,  what  is  reasonable  notice,  and  that  was  long  ago  decided  to  be 
[  ^125  ]  half  a  year  *with  respect  to  houses  and  farms.  And  it  has  been 
further  considered  as  a  substantial  notice  for  half  a  year,  if  given 
with  reference  to  the  time  of  entry  on  the  house  and  principal 
part  of  the  farm,  from  which  time  the  rent  is  calculated,  though 
it  were  agreed  that  the  incoming  tenant  should  enter  before  on 
the  arable  land  at  a  time  when  the  actual  tenant  of  the  premises 
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could  not  be  prejudiced  by  it :  from  Candlemas  to  Lady-day  being  Doe 
considered  as  a  time  when  such  land  is  of  no  use  to  the  out-going  spence. 
tenant,  but  only  to  the  incoming  tenant  who  is  to  prepare  it  for 
the  future  crop.  Then  considering  the  case  as  the  Court  of  C. 
B.  did  in  Doe  v.  Snotvdon,  the  agreement  is  no  more  than  securing 
a  liberty  for  the  incoming  tenant  to  enter  on  the  ploughing  land 
at  Candlemas,  the  substantial  taking  and  time  of  entry  of  the 
tenant  being  from  and  at  Lady-day.  There  is  nothing  in  the 
terms  of  the  contract  about  the  time  for  notice  to  quit  to  be 
given ;  that  question  arises  out  of  the  true  construction  of  the 
contract  taken  altogether.  I  know  that  in  some  counties  it  is 
stated  in  the  agreement  that  the  incoming  tenant  shall  have 
liberty  to  enter  at  such  a  time  to  plough  the  land,  and  perhaps 
that  is  the  more  cautious  way  of  wording  the  contract ;  but  the 
terms  here  used,  though  not  so  accurately  worded,  mean,  I 
think,  the  same  thing. 

Le  Blanc,  J. : 

This  case  falls  directly  within  the  rule  of  construction  laid 
down  in  Doe  v.  Snowdon ;  and  if  there  were  conflicting  cases  I 
should  abide  by  that  as  the  most  useful  in  experience,  and  not 
contrary  to  law.  According  to  that  case  then  the  Court  will  look 
to  the  substantial  time  of  the  holding,  which  is  from  Lady-day, 
the  rent  being  payable  at  Michaelmas-day  and  Lady-day; 
though  for  ^convenience  sake  the  incoming  tenant  is  to  enter  on  [  *i26  ] 
the  arable  land  at  Candlemas.  Such  land  from  Candlemas  to 
Lady-day  is  not  in  a  condition  to  yield  profit  to  the  out-going 
tenant ;  and  the  only  sense  of  requiring  previous  notice  to  be 
given  him  to  determine  his  tenancy  is  that  he  may  not  be 
injured  and  deprived  of  his  profits  by  being  turned  out  on  a 
sudden  or  on  short  notice :  but  it  is  no  injury  to  him  for  the 
incoming  tenant  to  come  in  upon  the  arable  lands  at  Candlemas. 

Rule  discharged. 
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1805.  THE    KING  V.  SOUTHEETON,   One,  &c. 

^^'  (6  East,  126—143 ;  S.  C.  2  Smith,  305—316.) 

[  126  ]  Threatening  by  letter  or  otherwise,  to  put  in  motion  a  prosecution  by 

a  public  officer  to  recoyer  penalties  for  selling  Fiyar's  Balsam  without  a 
stamp  (which  by  stat.  42  Geo.  TIT,  c.  56,  is  prohibited  to  be  vended 
without  a  stamped  label),  for  the  purpose  of  obtaining  money  to  stay 
the  prosecution,  is  not  such  a  threat  as  a  firm  and  prudent  man  may 
not  be  expected  to  resist,  and  therefore  is  not  in  itself  an  indictable 
offence  at  common  law,  although  it  be  alleged  that  the  money  was 
obtained ;  no  reference  being  made  to  any  statute  which  prohibits  such 
attempt. 

But  where  a  letter  making  such  a  threat  is  written  for  such  a  purpose 
by  an  attorney  of  the  Court,  it  is  an  improper  practice  for  which  he 
may  be  struck  off  the  rolls. 

This  was  an  information  filed  by  the  Attorney-General  against 
the  defendant,  an  attorney  of  this  court,  upon  which  he  was  tried 
and  convicted  at  th*^  last  assizes  for  the  county  of  Somerset  upon 
the  fourth  and  subsequent  counts.  The  fourth  count  charged 
that  the  defendant,  on  the'  23rd  of  August,  1808,  wickedly  and 
corruptly  intending  to  abuse  the  laws  made  for  the  protection  of 
his  Majesty's  revenue  and  support  of  his  government,  to  the 
oppression  of  the  subject,  and  to  his  own  corrupt  gain,  and 
thereby  to  bring  the  same  laws  into  hatred  and  contempt,  and 
[  *127  ]  without  any  purpose  of  causing  the  same  to  be  *carried  into  legal 
execution  for  the  good  of  the  realm,  sent  a  letter  of  that  date  to 
E.  and  W.  Allen,  to  the  tenor  and  effect  following,  viz.  "  Sirs,  I 
(the  defendant)  am  applied  to  to  prosecute  an  information  against 
jK)u  (the  Aliens)  for  selling  certain  medicines  without  stamps. 
I  have  told  the  parties  that  all  such  informations  must  now  be 
prosecuted  by  the  public  officer,  and  have  advised  them  to  let  me 
write  you  on  the  subject  and  hear  what  you  have  to  say.  If  I 
can  be  of  any  service  to  you  in  stopping  them,  you  will  write  me 
accordingly,  and  I  will  get  the  best  terms  I  can ;  "  (signed  by 
the  defendant)  with  intent  to  extort  and  procure  money  from  the 
said  E.  and  W.  Allen,  for  the  purpose  of  preventing  the  said 
prosecution  in  the  said  letter  alleged  to  be  intended  against  the 
said  E.  and  W.  Allen  from  being  commenced;  to  the  great 
damage,  &c.,  and   against  the  peace,  &c.    The  fifth  count,! 

t  This  and  the  subsequent  counts  varied  from  the  4th,  in  not  stating  the 
letter. 
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charged  that  the  defendant,  for  his  own  corrupt  advantage,  un-  The  Kino 
lawfully,  wilfully,  and  corruptly,  did  attempt  to  extort  and  souther. 
procure  from  E.  and  W.  Allen  101.  by  threatening  them  that  a  '^^^' 
'  prosecution  should  be  commenced  against  them  under  and  by 
virtue  of  the  statutes  in  that  case  made,  for  having  sold  a  certain 
medicine,  viz.  Fryar's  Balsam,  without  a  stamp,  unless  they 
should  pay  101.  for  the  purpose  of  preventing  such  prosecution 
from  taking  place;  with  intent  to  gain  corrupt  advantage  to 
himself,  to  the  great  vexation  and  oppression  of  the  subject,  and 
thereby  to  bring  the  laws  for  the  support  and  protection  of  the 
revenue  into  hatred  and  disrepute,  &c.  and  against  the  peace,  &c. 
The  sixth  count  was  for  threatening  the  Aliens  that  they  should 
be  prosecuted  under  the  statutes  in  that  case  made  for  having 
*8old  medicines  without  stamps,  with  intent  to  obtain  and  extort  [  *128 
money  from  them,  under  pretence  of  putting  a  stop  to  such 
prosecution,  against  the  peace,  &c.  There  were  other  similar 
counts  for  threatening  other  persons  in  the  same  manner  and 
with  the  like  intent.  The  fourteenth  count  stated  that  the  de- 
fendant, with  intent  to  abuse  the  revenue  laws,  &c.  (as  before) 
and  without  any  purpose  of  causing  the  same  to  be  carried  into 
legal  execution  for  the  public  good,  unlawfully,  &c.  threatened  E. 
Pratchett  with  the  prosecution  of  an  information  against  him  for 
selling  certain  medicines  without  stamps,  with  intent  to  extort 
money  from  him  to  induce  the  defendant  to  prevent  any  such 
prosecution  from  being  commenced  against  the  said  E.  P.  and  to 
procure  corrupt  gains  to  himself,  to  the  great  oppression,  &c.  and 
against  the  peace,  &c.  The  fifteenth  count  contained  the  sam% 
allegations  as  the  last,  and  added  further  that  the  defendant 
then  and  there  unlawfully  received  from  E.  Pratchett  101.  for  the 
purpose  of  preventing  such  prosecution  from  being  commenced 
against  him ;  to  the  great  oppression  of  the  subject,  &c.  and 
against  the  peace,  &c.  None  of  the  counts  concluded  against  the 
statute. 

Burrough  in  Michaelmas  Term  last  moved  to  arrest  the  judg- 
ment, observing  that  if  the  indictment  were  supportable  at  all,  it 
must  be  so  upon  the  principle  laid  down  in  Rex  v.  Scqfield,^ 

t  Cald.  397,  403. 
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The  Kino    that  an  attempt  by  any  act  done  to  commit  a  misdemeanor,  though 
SouTHBB-     not  completed,  is  itself  a  misdemeanor.    ♦    *    * 

TON. 

[  130  ]  The  Attorney-General  was  heard  against  the  rule  on  the  last 

day  but  one  of  last  Term ;  but  for  want  of  time  the  case  was 
ordered  to  stand  over  for  further  argument  till  this  Term. 

The  Court  then  expressed  great  doubt  whether  the  sort  of 
threat  contained  in  the  letter  stated  in  the  4th  count,  and  stated 
generally  in  the  other  counts,  were  such  as  was  indictable  at 
common  law,  being  no  more  than  a  threat  to  bring  an  action  of 
debt  for  penalties  under  a  statute,  which  a  firm  man  might  well 
be  presumed  to  resist.  They  desired,  therefore,  that  the  case 
might  be  argued  on  this  general  principle.  And  observed 
further,  that  the  indictment  was  not  framed  on  the  stat.  18-  Eliz. 
c.  5,  s.  4,  which  goes  the  length  of  prohibiting,  under  certain 
penalties  and  disabilities,  any  person,  either  under  colour  or 
L  *i3i  ]  pretence  of  process,  or  without  process,  upon  colour  or  *pretence 
of  .any  matter  of  offence  against  any  penal  law,  from  taking  any 
money  or  reward  or  promise  of  reward,  without  consent  of  Court. 
Nor  was  it  framed  on  the  stat.  80  Geo.  II.  c.  24,  which  makes  the 
sending  of  any  letter,  threatening  to  accuse  any  person  of  any 
crime  punishable  by  law  with  death,  transportation,  pillory,  or 
other  infamous  punishment,  with  intent  to  extort  or  gain  money, 
&c.  an  offence.  And  they  asked  whether  before  the  last  men- 
tioned statute  there  were  any  case  in  the  books  of  an  indictment 
at  common  law  for  such  a  threat,  even  where  money  was  ob- 
tained, unless  where  the  threat  were  of  personal  violence,  or 
calculated  to  create  such  fear  as  might  be  supposed  to  operate  in 
constantem  virum,  so  as  to  constitute  robbery,  or  unless  the 
offence  were  laid  in  conspiracy.  They  also  noticed  that  the 
several  counts  alleged  that  the  threat  was  made  with  intent  to 
extort  money;  but  that  extortion  meant  properly  the  illegal 
obtaining  of  money  from  another  under  pretence  of  right. 

The  Attorney-General,    Gibbs,  Lens   Serjt.   and   Dampier, 
shewed  cause  against  the  rule  in  this  Term.     *    *    ♦ 

[  139  ]  Burrough,  contra,  was  stopped  by  the  Court. 
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Lord  Ellenbobouoh,  Gh.  J. :  The  King 

V, 

To  obtain  money  under  a  threat  of  any  kind,  or  to  attempt  to  Southeb- 
do  it  is  no  doubt  an  immoral  action ;  but  to  make  it  indictable 
the  threat  must  be  of  such  a  nature  as  is  calculated  to  overcome 
a  firm  and  prudent  man.  Now  the  threat  used  by  the  defendant 
at  its  utmost  extent  was  no  more  than  that  he  would  charge  the 
party  with  certain  penalties  for  selling  medicines  without  a 
stamp.  That  is  not  such  a  threat  as  a  firm  and  prudent  man 
might  not  and  ought  not  to  have  resisted.  I  do  not  say  that  if 
the  last  count  had  concluded  against  the  statute,  it  would  not 
have  brought  the  case  within  the  stat.  18  Eliz.  and  the  defendant 
have  been  exposed  to  an  ignominous  punishment.  Had  the 
•indictment  been  so  framed  it  might  have  been  sustained  ;  but  it 
is  laid  as  an  ofifence  at  common  law.  The  other  counts  state  no 
more  than  an  attempt  by  the  defendant  to  charge  the  several 
parties  with  a  statutable  offence,  for  which,  if  guilty,  they  would 
have  been  liable  to  certain  penalties.  Then  what  authority  is 
there  for  considering  these  as  offences  at  common  law  ?  The 
principal  case  relied  on  is  that  of  The  Queen  v.  Woodward  and 
others,!  which  was  where  the  defendants,  having  another  man  in 
their  actual  custody  at  the  time,  threatened  to  carry  him  to  goal 
upon  a  charge  of  perjury,  and  obtained  money  from  him  under 
that  threat  in  order  to  permit  his  release.  Was  not  that  an 
actual  duress,  such  as  would  have  avoided  a  bond  given  under 
the  same  circumstances  ?  But  that  is  very  unlike  the  present 
case,  which  is  that  of  a  mere  threat  to  put  process  in  a  penal 
action  in  force  against  the  party.  The  law  distinguishes  between 
threats  of  actual  violence  against  the  person,  or  such  other 
threats  as  a  man  of  common  firmness  cannot  stand  against,  and 
other  sorts  of  threats.  Money  obtained  in  the  former  *ca8es  [  •Hi  ] 
under  the  influence  of  such  threats  may  amount  to  robbery,  but 
not  so  in  cases  of  threats  of  other  kinds.  In  the  case  in  Latch  I 
there  were  circumstances  of  deception ;  though  it  does  not 
exactly  appear  by  what  means  the  imposition  was  practised.  It 
might  have  been  a  case  of  cozenage  and  deceit.  Such  was  the 
case  of  Mackarty  and  Fordenbourgh  considered.  §     The  wine 

t  11  Mod.  137  and  6  East,  133  n.        Fordenhourghy  2  Ld.  Baym.   1179; 
t  Serleaietra  Ca*e,  Latch,  202.  3  Ld.  Raym.  487. 

S  The    Queen    v.   Mackarty    and 
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Thb  King    there  given  in  exchange  was  an  onwholesome  commodity,  not  fit 
SouTUEB.    for  man  to  drink.    But  this  is  a  case  of  threatening  and  not  of 


TON. 


deceit :  and  it  must  be  a  threat  of  such  a  kind  as  will  sustain  an 
indictment  at  common  law,  according  to  one  case,  either  attended 
with  duress,  or  according  to  others,  such  as  may  overcome  the 
ordinary  free  will  of  a  firm  man,  and  induce  him  from  fear  to  part 
with  his  money.  The  present  case  is  nothing  like  any  of  those ; 
it  is  a  mere  threat  to  bring  an  action  which  a  man  of  ordinary 
firmness  might  have  resisted. 

Gbose,  J. : 

The  case  of  The  Queen  v.  Woodward  and  others  was  the  only 
one  cited  that  weighed  on  my  mind,  and  I  have  had  some 
difficulty  to  distinguish  it  from  the  present  in  principle.  But 
what  has  been  said  of  it  by  my  lord  does,  I  think,  sufficiently 
distinguish  it.  This  is  a  mere  threat  of  procuring  a  penal  action 
to  be  brought  against  the  party  without  any  circumstance  of 
duress  accompanying  it.  And  therefore  this  is  not  an  indictment 
for  an  attempt  to  commit  a  misdemeanor,  for  it  does  not  appear 
to  us  on  this  record  that  any  misdemeanor  was  intended. 

Lawrence,  J. : 

The  question  is,  whether  the  oiffence  of  which  the  defendant 
has  been  convicted  be  cognizable  by  the  laws  of  this  country  ? 
[  •H2  ]  It  was  argued  to  be  an  oflfence,  *by  insisting  that  this  was  an 
attempt  by  the  defendant  to  intercept  the  penalty  incurred  under 
the  Act  of  Parliament  from  coming  into  the  public  purse  :  but, 
in  order  to  shew  that,  it  must  have  appeared  that  the  Aliens,  &c. 
were  guilty ;  and  if  that  had  been  shewn,  I  do  not  say  that  this 
would  not  have  been  an  indictable  oiBfence.  For  I  agree  that 
there  is  no  difference  in  the  respect  contended  for  between  an 
attempt  to  commit  an  offence  at  common  law  and  one  which  is 
created  by  statute.  They  must  both  be  governed  by  the  same 
considerations.  But  I  think  that  the  indictment  is  defective  in 
not  shewing  that  the  defendant  attempted  to  commit  a  mis- 
demeanor. This  applies  as  well  to  the  15th  count,  which  charges 
the  facts  therein  stated  as  a  common  law  offence  ;  for  it  is  not 
laid  to  be  against  the  statute.  If  it  had  been  so  laid  it  would 
then  have  appeared  to  be  an  attempt  to  commit  a  misdemeanor. 
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The  question  then  is,  Whether  it  be  an  offence  at  common  law  to    Tub  King 
threaten  another  that  he  will  procure  a  public  officer  to  prosecute     southsb- 
him,  unless  he  give  him  money  ?    It  has  been  decided  in  many        ^^^' 
cases,  that  even  where  money  has  been  fraudulently  obtained, 
yet  it  is  not  indictable ;  as  in  12.  v.  Jones,^  where  the  defendant 
obtained  money  of  another  by  pretending  that  he  was  sent  by  a 
third  person  for  it.    One  of  the  judges  in  that  case  said  that  one 
man  cannot  be  indicted  because  another  has  been  a  fool.    The 
case  of  The  Queen  v.  Hannonl  is  to  the  same  purpose.    It  is 
otherwise  where  money  is  obtained  by  such  means  as  common 
prudence  and  firmness  cannot  guard  against.    The  same  dis- 
tinction was  adopted  by  the  old  law  with  respect  to  such  as  were 
deterred  by  threats  from  making  entries  into  lands  which  they 
claimed.   *  The  threats  must  be  such  as  will  deter  virumfortem  et      [  *l^3  ] 
eonstantem  from  entering  on  the  land  in  order  to  render  it 
sufficient  for  him  to  go  as  near  to  it  as  he  safely  may  for  the 
purpose  of  asserting  his  claim.    But  there  must  be  a  fear  of 
personal    violence.      Co.  Litt.  253  b.    And  it    is  there    said 
that  "it  seemeth  that  fear  of  imprisonment  is  also  sufficient, 
for  such  a  fear  sufficeth  to  avoid  a  bond  or  a  deed."    And  that 
shews  the  ground  of  the  decision  in  The  Qmen  v.  Woodward  and 
others :  that  was  not  a  case  of  mere  threat,  but  the  man  was  in 
actual  duress  at  the  time,  and  was  threatened  to  be  taken  to 
Newgate ;  and  one  cannot  say  that  that  might  not  be  such  a 
threat  as  a  man  of  ordinary  firmness  could  not  resist.  §    But 
here,  when  the  defendant  threatened  to  prosecute  the  party  for 
the  penalties,  a  man  of  ordinary  firmness  might  have  well  said 
to  him  that  he  was  not  guilty  of  the  offence  charged,  and 
therefore  he  might  prosecute  him  at  his  peril  if  he  pleased. || 

Judgment  arrested. 

Lord  Ellenbobouoh,  Gh.  J.  then  said,  that  enough  appeared 
to  the  court  to  satisfy  them  that  the  defendant  was  a  very 
improper  person  to  remain  as  an  attorney  on  the  Bolls  of  the 
Court.  Therefore  he  desired  the  Master  to  inquire  and  report 
whether  the  defendant  was  still  upon  the  Boll  of  Attomies  of  this 

t  1  Salk.  379.  2  East's  P.  C.  732. 

X  6  Mod.  311.  II  Le  Blanc,  J.  was  absent  from 

§  Vide  Rex  v.  Wood  and  Knewland,  indisposition. 

B.R. — ^VOL.  vin.  P  P 
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The  KiKa     Court.    And  the  Master  having  certified  to  the  Court  in  the 

fiouTHKE.     afiBrmative  on  a  subsequent    day,  a  rule  was  made  on  the 

^°^*        defendant  to  shew  cause  why  he  should  not  be  struck  off;  which 

the  defendant  yielded  to ;  and  his  name  was  accordingly  struck 

off  the  Boll,  his  counsel  admitting  that  he  could  not  resist  it. 


1805.  HAERISON  V.   PAEKEE  and  Another. 

^^-  (6  East,  164—162;  S.  C.  2  Smith,  262—270.) 

r  J54  1  A.  grants  liberty,  licence,  power  and  authority  to  B.  and  hin  heirs  to 

build  a  bridge  on  his  land,  and  £.  covenants  to  build  the  bridge  for 
public  use,  and  to  repair  it,  and  not  to  demand  toll.  The  property  in 
the  materials  of  the  bridge  when  built  and  dedicated  to  the  public  still 
continues  in  £.,  subject  to  the  right  of  passage  by  the  public,  and  when 
severed  and  taken  away  by  a  wrong-doer  he  may  maintain  trespass  for 
the  asportation. 

In  trespass,  the  first  count  of  the  declaration  stated  that  the 
defendants  broke  down  and  damaged  the  battlements,  &c.  and 
other  erections  and  buildings  of  the  plaintiff's  bridge,  situate  at 
Stockport  in  the  county  of  Chester,  and  took  and  carried  away 
the  materials,  stones,  &c.  and  converted  the  same  to  their  own  use. 
The  2nd  count  was  for  similar  trespasses  alleged  to  be  done  to 
a  moiety  of  the  bridge.  The  8rd  was  for  similar  trespasses 
done  to  certain  walls,  &c.  of  the  plaintiff,  erected  at  Stockport, 
but  not  described  as  belonging  to  any  bridge.  The  4th  was  for 
taking  and  carrying  away  certain  goods  and  chattels  of  the 
plaintiff,  and  converting  them  to  the  defendants'  own  use.  Plea, 
the  general  issue.  At  the  trial  at  the  last  assizes  at  Chester,  the 
jury  found  a  verdict  for  the  plaintiff,  with  21.  2«.  damages,  subject 
to  the  opinion  of  this  Court  upon  the  following  case  : 

In  the  year  1785  the  plaintiff  being  lord  of  the  manor  of 
Brinnington,  and  owner  of  certain  land  there  adjoining  the  river 
Goit,  running  between  and  separating  the  manors  of  Brinning- 
ton and  Stockport,  and  Sir  Geo.  Warren  being  then  lord  of  the 
manor  of  Stockport,  and  owner  of  certain  land  in  Stockport, 
adjoining  the  river  Goit  and  opposite  to  the  land  of  the  plaintiff, 
contracted  with  Sir  G.  Warren  for  the  liberty  of  erecting  a  bridge 
[  'iss  ]  over  the  river  *Goit.  And  accordingly,  by  indenture  of  the  12th 
of  December,  1785,  between  Sir  George  and  the  plaintiff.   Sir 
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George,  in  consideration  of  1,5002.  granted  to  the  plaintiff  the    Habbisok 

several  premises,  rights,  and  privileges  set  forth  in  the  said      pabkkb. 

indenture  after  mentioned.    The  plaintiff  also  gave  a  bond,  of 

the  same  date,  to  Sir  George,  in  the  penalty  of  5,000Z.  conditioned 

for  the  performance  of  the  covenants  and  agreements,  &c.  in  the 

said  indenture.     1,500Z.  was  accordingly  paid  by  the  plaintiff  to 

Sir  George,  and  the  plaintiff  afterwards  built  the  bridge,  at  his 

own  expense,  for  1,296{.  with  materials  purchased  by  him :  and 

since  that  time  it  has  been  and  is  a  public  bridge,  but  has  never 

been  repaired  by  the  county.    In   May,  1808,  the  defendants 

were  owners  of  a  house  in  Stockport  at  the  foot  of  this  bridge, 

and  took  down  the  upper  stones  of  the  battlements  at  the  Stockport 

end  of  the  bridge,  opposite  their  house,  for  the  length  of  ten  feet, 

and  carried  away  the  stones,  and  laid  them  between  their  house 

and  the  street  leading  from  the  bridge,  on  land  not  in  their 

possession,  from  whence,  after  several  days,  they  were  taken 

away  by  the  defendants,  who  used  them  in  building  a  wall.    The 

question  for  the  opinion  of  the  Coubt  was,  whether  the  plaintiff 

were  entitled  to  recover  ?    If  he  were,  the  verdict  to  stand ;  if 

not,  a  nonsuit  to  be  entered. 

By  the  indenture  of  the  12th  December,  1785,  between  the 
plaintiff  and  Sir  G.  Warren,  the  latter,  in  consideration  of 
1,500Z.,  granted,  confirmed,  and  assured  to  the  plaintiff  and  his 
heirs  free  liberty  and  licence,  power  and  authority  to  build  a 
bridge  from  a  certain  close  of  the  plaintiff  in  Brinnington, 
across  the  river  Goit,  into  a  certain  close  of  Sir  George,  in 
Stockport,  communicating  with  a  new  street  intended  to  be 
made  in  Stockport  by  Sir  George.  And  also  free  liberty  and 
licence,  &c.  to  the  plaintiff,  his  *heirs,  &c.  to  lay  and  build  [  •ise  ] 
proper  foundations,  walls,  &c.  for  one  end  of  the  new  bridge 
upon  his,  Sir  George's,  said  close  in  Stockport,  and  to  lay 
materials  upon  the  said  close  while  it  remained  unbuilt  upon, 
for  the  purpose  of  building  the  said  bridge,  (the  plaintiff  making 
recompense  for  all  damage  thereby  done,  &c.)  together  with  the 
free  use  and  enjoyment  to  and  for  the  plaintiff,  his  heirs,  &c., 
and  his  and  their  tenants,  &c.,  and  all  other  persons  resorting  to 
or  from  the  township  of  Brinnington  aforesaid,  to  and  from  the 
said  town  of  Stockport  or  elsewhere,  of  a  sufficient  carriage 

F  F  2 
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Harbison    road,  &c.  out  of  and  into  the  market  place  in  Stockport  to  and 
Pabkeb.     Icom.  the  said  new  bridge  :  habendum  the  said  liberties,  powers, 
and  privileges  granted  to  the  plaintiff  and  his  heirs,  subject  to 
the  covenants,  conditions,  <&c.  and  agreements  after  mentioned. 
And  the  plaintiff  covenanted  that  he,  his  heirs  and  executors 
should,  at  his  and  their  own  expense,  build   the  bridge  in 
question  and  render  it  fit  for  carriages,  &c.  before  September, 
1786,  and  would  from  time  to  time  when  necessary  rebuild,  sup- 
port, and  maintain  the  same  in  repair,  and  would  also  keep  in 
repair  a  road  from  the  said  bridge  into  the  public  highway  in 
Brinnington,  and  also  a  road  on  the  Stockport  side  of  the 
bridge  ;  and  that  such  bridge  and  the  roads  leading  to  and  from 
the  same  when  built  and  finished  as  aforesaid  should  for  ever 
remain  as  pubUc  highways  for  all  persons  travelling  to  and  from 
Stockport,  without  being  liable  to  the  payment  of  any  toll  for 
passing   over    the    same  bridge  or    roads.      Sir  George  also 
covenanted  to  keep  in  repair  certain  new-intended  streets  in 
Stockport  communicating  with  the  bridge,  and  that  they  should 
be  enjoyed  as  public  highways.    And  he  also  covenanted  that  he 
and  all  persons  lawfully  claiming  any  estate,  right,  title,  &c.  in 
[  *157  ]      and  to  the  said  close  in  Stockport,  (on  part  of  which  *one  end  of 
the  new-intended  bridge  was  to  be  built)  or  in  or  to  any  other 
the  premises,  upon,  in,  or  through  which  any  of  the  liberties, 
powers,  and  privileges,  thereby  granted,  conveyed,  and  assured, 
would  from  time  to  time  thereafter,  at  the  request  of  the  plain- 
tiff, his  heirs,  &c.  do,  acknowledge,  levy,  suffer,  and  execute  all 
such  further  lawful  .acts,  conveyances,  and  assurances,  for  more 
effectual  granting  and  assuring  the  same,  by  fine,  recovery,  &c. 
as  should  be  reasonably  advised.     And  lastly,   (after   other 
covenants  and  agreements)  it  was  agreed  that  the  said  lands  of 
Sir  George  on  the  Stockport  side  of  the  river  should  not  be  used 
or  occupied  by  the  plaintiff,  his  heirs,  &c.  for  any  other  purpose 
except  the  building  the  said  bridge. 

Littledale  for  the  plaintiff: 

The  exclusive  property  of  the  bridge  is  in  the  plaintiff,  and  he 
may  maintain  trespass  against  a  wrong-doer  for  any  injury  done 
to  it,  without  having  an  exclusive  property  in  the  soil,  which  it 
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is  not  necessary  to  contend  passed  by  the  grant ;  though  the  use  Habbibon 
of  the  land  was  meant  to  be  conveyed  to  the  plaintiff  and  his  pabkeb. 
heirs  for  the  purpose  of  the  bridge ;  for  the  grant  excludes  any 
use  or  occupation  for  other  purposes.  If  the  plaintiff  had  no 
property  in  or  possession  of  the  bridge  he  could  not  comply  with 
the  covenant  to  make  it  a  public  bridge  or  to  keep  it  in  repair ; 
and  thus  the  very  object  of  the  grant  would  be  defeated.  No 
property  in  the  bridge  was  conveyed  to  the  inhabitants  of  the 
county,  but  only  a  mere  delegation  of  the  liberty  of  passage. 
They  are  no  corporation.  The  law  indeed  throws  the  onus  of 
repair  of  a  public  bridge  upon  them  where  no  other  person  is 
chargeable ;  but  that  does  not  give  them  the  property  of  it :  and 
here  the  county  have  never  in  fact  *repaired  it.  So  public  high-  [  •loS  ] 
ways  are  repaired  by  the  parish,  though  the  property  in  the  soil 
remains  in  the  individual  owners,  who  may  maintain  trespass 
for  breaking  it  up.  Lade  v.  Sliepherd,^  and  The  Mayor,  dtc,  of 
Northampton  v.  WardX  are  in  point.  It  is  no  answer  to  say  that 
the  civil  remedy  is  merged  in  the  public  nuisance  ;  for  the  same 
objection  would  have  applied  to  Lade  v.  Shepherd ;  but  the 
indictment  only  lies  if  the  right  of  passage  be  endangered  or 
impeded :  and  there  is  no  merger  of  civil  rights  in  case  of  mis- 
demeanor as  in  case  of  felony.  The  party  injured  may  both 
indict  and  bring  his  action  of  trespass  for  the  same  assault.  An 
action  cannot  indeed  be  brought  by  an  individual  for  a  public 
nuisance  affecting  him  only  in  the  same  degree  as  it  affects  the 
public  at  large,  in  order  to  prevent  a  multiplicity  of  actions  ;  but 
that  cannot  apply  to  a  case  like  the  present,  where  a  man's  pro- 
perty is  injured.  In  this  case  special  damage  is  not  necessary 
to  be  shown ;  the  law  implies  a  damage  from  the  infringement 
of  the  right.  At  any  rate  however,  after  the  stones  were  severed 
from  the  bridge,  the  exclusive  property  in  them  reverted  to  the 
builder ;  after  which  there  was  a  distinct  trespass  and  asporta- 
tion. 

(Lord  Ellbnbobough,  Ch.  J. :  You  cannot  avail  yourself  of  that 
in  this  case ;  for  the  jury  have  only  assessed  general  damages, 
and  not  severally  on  each  count ;  you  must  therefore  sustain  all 

t  2  Stra.  1004.  X  lb.  1238,  and  1  Wils.  107. 
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HABBiaoir    the  counts ;  otherwise  the  case  must  go  down  again  for  the  jury 
Pabkeb.     to  assess  several  damages.    The  fair  question  however  meant  to 
be  submitted  to  us  is  whether  the  plaintiff  is  entitled  to  recover 
at  all.) 

YateSy  contra  : 

It  is  not  necessary  to  inquire  whether  in  consequence  of  the 
[  *159  ]  plaintiff's  covenant  to  repair  he  could  ^maintain  an  action  on 
the  case  for  the  special  damage  done  to  the  bridge ;  it  is  suffi- 
cient for  this  case  that  no  such  property  passed  to  him  in  the 
bridge  as  will  enable  him  to  maintain  trespass.  To  maintain 
trespass  either  the  soil  must  have  passed  to  the  plaintiff,  or  the 
exclusive  right  to  the  bridge.  There  is  nothing  in  the  grant  to 
pass  the  soil.  It  is  not  a  conveyance  by  lease  or  release,  or 
other  mode  of  conveyance  used  to  pass  land,  but  it  is  merely  a 
grant  of  a  liberty,  licence,  power,  and  authority  to  erect  a  bridge 
upon  another  man's  land,  and  to  lay  out  and  repair  a  highway 
leading  to  it,  for  the  benefit  of  the  public.  There  is  no  grant  of 
the  soil ;  and  there  is  even  a  covenant  against  laying  on  a  toll 
for  the  right  of  passage  over  the  bridge ;  so  that  the  plaintiff  has 
not  even  an  incidental  interest  from  the  soil.  And  the  covenant 
for  further  assurance  is  merely  of  that  which  is  granted,  and  not 
of  that  which  is  not.  It  was  not  necessary  for  the  object  of  the 
grant,  which  was  merely  to  secure  a  right  of  passage,  that  the 
soil  should  pass.  Such  a  privilege,  when  granted  to  the  grantee 
of  a  private  way,  does  not  pass  the  freehold,  nor  enable  him  to 
maintam  trespass  for  an  injury  to  the  soU ;  but  his  only  remedy 
is  by  action  on  the  case  for  any  interruption  to  his  way.  The 
plaintiff  then  had  no  more  right  to  the  bridge  after  it  was 
dedicated  to  the  public  than  any  other  individual.  He  had  a 
mere  liberty  to  build  it  for  the  benefit  of  others :  and  as  to  the 
repair,  the  only  remedy  against  him  is  upon  his  covenant ;  for 
by  the  public  use  of  it  the  law  throws  the  onus  of  repair  upon 
the  county,  f  No  agreement  to  repair  will  make  a  man  indict- 
[•160]  able  for  non-repair,  nor  *any  agreement  exempt  one  who  is 
liable.    B.  v.  Duchess  of  Bticcleugh,  J  1  Ventr.  90,  and  Rex  v. 

t  Vide  B.  V.  The  InhahitanU  of     ahire,  6  B.  E.  439  (2  East,  342, 353). 
WilU,  Salk.  359,  and  R.  y.  The  In^  %  1  Salk.  358. 

hahttafUs  of  the  West  Biding  of  Tork^ 
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The  Mayor  f  rfr.  of  Liverpool  A     The  grantee,  or  he  who  has  the     Habbibok 


«. 


use  of  a  way,  is  bound  to  repair  it.  Taylor  v.  Whitehead.l  So 
is  the  grantee  of  a  pump.§  Trespass  can  only  be  maintained  by 
one  who  has  the  exclusive  right  to  the  soil,  pasture,  or  other 
subject  -  matter  injured.  WiUon  v.  Mackreth^W  and  Burt  v. 
Moore.^  In  Lade  v.  Shepherd,  and  The  Mayor  of  Nortlmmpton 
y.  Ward,  the  right  of  soil  was  in  the  respective  plaintiffs :  and 
no  doubt  in  this  case  Sir  George  Warren  might  maintain 
trespass  for  any  injury  to  the  soil.  Every  thing  but  the  right  of 
passage  remains  in  him,  1  Bol.  Abr.  892.  Any  injury  done  to 
the  battlements!  f  of  a  public  bridge  is  as  much  a  nuisance  as  if 
done  to  the  passage-way ;  it  equally  endangers  the  public 
passage,  and  the  stat.  12  G.  II.  c.  29  provides  for  their  repair : 
and  for  that  which  is  a  common  injury  no  action  lies  without 
special  damage,  but  only  an  indictment,  9  Go.  Bep.  118.  Go. 
Lit.  56  a.    Gro.  EHz.  664. 

(Lord  Ellenborough  :  What  answer  do  you  give  to  the  count 
on  the  asportavit,  supposing  we  were  with  you  on  the  other 
counts  ? ) 

The  materials  pass  with  the  bridge  as  incident  to  it,  as  much  as 
the  gravel  which  is  laid  on  it  for  repair.  So  that  the  plaintiff 
himself  would  be  indictable  for  taking  down  the  battlements 
after  he  had  once  dedicated  the  bridge  to  the  public,  and  they 
had  accepted  and  used  it ;  otherwise  after  such  a  dedication  the 
original  owner  might  interfere  with  the  public  repair  of  it.  The 
property  must  follow  the  right,  which  is  either  in  the  owner  of 
the  soil,  or  in  the  public,  who  have  the  use  of  it. 

Lord  Ellenbobough,  Gh.  J. : 

If  it  were  necessary  to  decide  whether  trespass  were  maintain-       [  I6i  ] 
able  by  the  plaintiff  for  pulling  down  the  bridge,  it  might  be 
proper  to  consider  whether  any  property  in  the  soil  had  passed 
to  him  under  the  grant :  but  on  the  4th  count  it  is  not  necessary 

t  6  E.  E.  646  (3  East,  86).  1[  2  E.  E.  611  (5  T.  E.  329). 

X  Dougl.  748.  tt  Vide  13  Geo.  III.,  c.  78,  s.  62, 

S  1  Saund.  321.  which    gives    a    penalty    for   this 

I  3  Burr.  1824.  offence. 
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Habbibok  to  decide  that  question.  The  question  is  whether  the  original 
Pabkeb.  right  of  the  person  with  whose  materials  the  bridge  was  origin- 
ally constructed,  and  whose  property  in  them  was  only  sus- 
pended by  the  use  of  them  by  the  public  while  in  the  form  of  a 
bridge,  when  those  materials  cease  to  be  parts  of  the  bridge, 
whether  his  exclusive  right  of  property  in  them  do  not  revert  to 
him  ?  And  I  am  clearly  of  opinion  that  as  against  a  wrong-doer 
who  has  carried  them  away,  the  original  owner's  exclusive  right 
of  property  does  revert  to  him  so  as  to  enable  him  to  maintain 
this  possessory  action.  They  were  dedicated  by  him  to  the 
public  for  given  purposes,  but  a  scintilla  of  property  still 
remained  in  him ;  and  when  those  purposes  could  no  longer  be 
answered  by  their  ceasing  to  be  combined  in  that  form  in  respect 
of  which  the  dedication  was  made,  without  saying  that  he  could 
have  severed  them  himself,  they  returned  to  him  again  as  his 
absolute  property,  and  he  may  well  maintain  this  action  against 
a  wrong-doer  for  the  materials  now  subsisting  in  the  shape  of 
severed  chattels.  It  is  something  analogous  to  the  case  where  a 
founder  of  an  eleemosynary  foundation  dedicates  his  land  to  its 
support,  and  it  afterwards  ceases,  the  land  reverts  to  him  or  his 
heirs.  Here  there  was  a  qualified  right  of  property  subsisting  in 
the  plaintiff  after  the  dedication  of  the  bridge  to  the  public,  which 
upon  the  severance  of  the  materials  became  a  perfect  right  of 
property  in  him. 

[  162  ]       Grose,  J. : 

In  order  to  maintain  the  count  on  the  asportavit,  it  must 
appear  that  the  stones  were  the  property  of  the  plaintiff,  and 
that  they  were  taken  from  his  possession.  Sir  George  Warren 
granted  to  the  plaintiff  the  privilege  of  building  the  bridge  on 
his  land  on  the  Stockport  side  of  the  river.  The  materials  were 
furnished  by  the  plaintiff  whose  property  they  were,  and  he 
never  parted  with  his  property  in  them  to  any  other,  but  only 
gave  a  right  to  the  public  of  passing  over  them  in  the  form  of 
a  bridge ;  he  never  even  affected  to  give  to  the  public  his  right 
to  the  stones  themselves.  Then  being  his  property  they  con- 
tinued in  his  possession  in  point  of  law,  just  as  any  chattel 
would  be  which  was  placed  by  permission  on  another's  ground. 
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If  any  of  the  stones  had  fallen  down  by  accident,  that  would  not    Habbibok 
give  a  right  to  any  person  to  take  tbem,  but  the  property  would     pabkbb. 
revert  to  the  plaintiff;  the  public  having  had  all  the  use  of  them 
which  they  were  intended  to  have,  while  forming  part  of  the 
bridge. 

Lawbence,  J. : 

The  only  argument  which  has  been  urged  to  show  that  this 
action  does  not  lie  is  that  the  bridge  was  dedicated  by  the  plain- 
tiff to  the  public  use.  But  the  question  is.  Whether  by  such 
dedication  his  property  in  the  materials  of  it  passed  to  them  ? 
and  for  that  no  authority  has  been  cited.  The  public  had  only 
a  licence  to  make  use  of  the  materials  while  part  of  the  bridge 
for  the  purpose  of  passage ;  and  when  they  cease  to  be  part  of 
the  bridge,  the  plaintiff's  original  property  in  them  reverted  to 
him,  discharged  of  the  right  of  user  by  the  public,  f 

Postea  to  the  plaintiff. 


STABLE    V.   DIXON.  isos. 

(6  East,  163-172 ;  S.  0.  2  Smith,  278—286.)  -^^^'  ^' 

An  order  of  two  justices,  founded  on  the  stat.  6  Gteo.  I.  c.  8  (for  pro-  [  163  ] 
Tiding  for  the  f amiUes  of  absconding  men  out  of  their  estates)  should 
state  how  much  of  the  goods  or  rents  of  the  fugitive  should  be  seized 
by  the  parish  officers ;  and  the  subsequent  order  of  confirmation  by  the 
Sessions  should  specify  the  qtiantum  of  relief  to  be  appropriated  out  of 
the  goods  and  rents  so  seized.  Qucsre,  Whether  such  an  order  can  bo 
prospective.  If  so  it  must  (at  all  events)  limit  a  period  for  the  appro- 
priation. Therefore  an  order  directing  the  parish  officers  to  receive 
11,  I6s,  out  of  the  rents  and  profits,  &c.  towards  the  discharge  of  the 
parish  for  providing  for  the  pwiy's  wife,  &c.  cannot  be  good  as  an  order 
for  a  recurring  payment  for  an  indefinite  period ;  and,  if  good  at  all,  is 
satisfied  by  a  single  payment  of  7Z.  16«. 

The  plaintiflf  declared  in  covenant  for  a  year's  rent  in  arrear, 
upon  an  indenture  of  demise,  for  a  messuage  and  farm,  at  the 
annual  rent  of  18Z.  10«.  The  defendant,  after  craving  oyer  of 
the  indenture,  pleaded,  1st,  As  to  21. 148.  of  the  rent,  a  tender. 
2ndly,  As  to  15Z.  16«.,  the  residue,  payment  thereof  to  the 
plaintiffs  use.    Srdly,  A  set-off  for  201.  paid  by  the  defendant 

t  Le  Blanc,  J.  was  absent  from  indisposition. 
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Stable      to  the  use  of  the  plaintiff,  at  his  request,  and  for  so  much  more 
Dixon.      had  and  received  by  the  i^aintiff  for  the  defendant's  use,  and 
for  the  like  sum  for  meat,  drink,  &c.  and  other  necess6u:ieB 
provided  by  the  defendant  for  the  plaintifiTs  wife  and  other 
persons  at  his  request,  and  also  upon  an  account  stated.    4thly, 
The  defendant  pleaded  as  to  7Z.  168.  parcel  of  the  said  sum 
of  151.  168.  and  of  the  rent  declared  for,  that  before  the  25th  of 
March,  1808,  (when  the  rent  became  due)  the  plaintiff  had  gone 
away  from  his  place  of  abode  at  Gomey  in  the  parish  of  Gorney, 
in  the  county  of  Gumberland,  into  some  other  county  or  place» 
and  had  left  D.  8.  his  wife  in  the  said  parish,  chargeable  thereto, 
the  place  of  their  then  legal  settlement,  and  that  the  plaintiff 
continued  so  away  from  his  said  place  of  abode  till  after  the 
[  ♦le*  ]      25th  of  March,  viz.  from  *24th  of  June,  1801,  hitherto ;  during 
which  time  his  said  wife  continued  so  chargeable  to  the  parish  ; 
'  and  it  thereupon  became  necessary  that  she  should  be  maintained 
at  the  expense  of  the  said  parish :  whereupon  the  then  overseers 
of  the  said  parish  afterwards,  in  pursuance  of  the  statute  in 
that  case  made,  applied  to  J.  E.  and  J.  B.  two  justices  of  the 
peace  for  the  said  county  of  G.,  where  the  plaintiff's  wife  was  so 
left  as  aforesaid :  and  thereupon  the  said  justices,  in  pursuance 
of  the  statute,  made  their  warrant  or  order  in  writmg,  under 
their  seals,  directed  to  the  churchwardens  and  overseers  of  the 
poor  of  the  said  parish  of  Gorney;  whereby,  after  reciting  (in 
substance)  that  it  appeared  to  them  the  said  justices,  as  well 
on  the  complaint,  &c.  as  on  due  proof  on  oath  that  the  plaintiff 
had  gone  away  from  his  place  of  abode  at  Gomey,  &c.  into  some 
other  county  or  place,  and  had  left  D.  S.  his  wife  chargeable 
to  the  said  parish,  the  place  of  their  last  legal  settlement,  and 
that  the  plaintiff  had  some  estate  whereby  to  ease  the  said 
parish  of  the  said  charge  in  whole  or  in  part,  they  the  said 
justices  thereby  authorised  and  commanded  them  the  church- 
wardens and  overseers,  &c.  of  Gorney,  to  receive  the  annual 
rents  and  profits  of  the  lands  and  tenements  of  the  plaintiff  at 
Broomhill  in  the  parishes  of  B.  and  W.  in  the  said  county  of 
Gumberland,   (the  same  being  the  said  lands  and  tenements 
demised  to  the  defendant)  for  and  towards  the  discharge  of  the 
said  parish  of  Gorney,  for  the  providing  for  the  plaintiff's  wife : 
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and  that  Mlth  the  said  warrant  they  the  said  churchwardens  Stable 
and  overseers  should  appear  at  the  next  Quarter  Sessions  for  dixon. 
the  county  and  certify  then  and  there  what  they  should  have 
done  in  execution  of  the  said  warrant.  The  plea  then  stated 
that  at  such  next  Quarter  Sessions,  holden  on  18th  of  July, 
1801,  the  said  order  was,  in  pursuance  *of  the  statute,  confirmed  [  *165  ] 
by  the  Court ;  and  the  Court  did  then  and  there  order  the  said 
churchwardens  and  overseers,  &c.  to  receive  71.  168.  rent  of  the 
rents  and  profits  of  the  lands  and  tenements  of  the  plaintiff  at 
£.  in  the  parishes  of  B.  and  W.  &c.  being  the  premises  so 
demised  to  the  defendant,  for  and  towards  the  discharge  of  the 
said  parish  of  Comey  for  the  providing  for  the  said  D.  S.  the 
plaintiff's  wife.  And  then  the  plea  alleged  payment  of  the  said 
71.  16«.  parcel  of  the  rent,  by  the  defendant,  by  virtue  of  such 
order.  The  replication,  after  accepting  the  tender  of  the  2Z.  148. 
paid  into  court,  and  traversing  the  payment  of  the  15Z.  168. 
residue,  as  stated  in  the  2nd  plea,  and  the  sums  alleged  to  be 
due  by  way  of  set-off  in  the  3rd  plea ;  pleaded  as  to  the  said  sum 
of  71.  168.  in  the  4th  plea  mentioned;  that  before  the  said 
25th  of  March,  1803,  viz.  on  1st  of  October,  1801,  the  said 
71. 168.  in  the  said  order  of  Sessions  mentioned  was  paid  by  the 
defendant  to  the  then  churchwardens  and  overseers,  &c.  of 
Comey,  pursuant  to  the  said  order  of  Sessions ;  and  that  after- 
wards, on  the  25th  of  March,  1802,  the  said  71.  168.  was  deducted 
by  the  defendant,  and  allowed  to  him  by  the  plaintiff  out  of  the 
rent,  &c.  which  on  the  day  and  year  last  aforesaid  became 
due  from  the  defendant  to  the  plaintiff,  and  thereby  and  thereout 
was  paid  and  satisfied  to  the  defendant.  Bejoinder  to  the  last 
replication ;  that  the  said  sum  of  71.  168.  mentioned  in  the  4th 
plea  to  have  been  so  paid  by  the  defendant  was  another  and 
different  sum  of  71. 168.  than  the  71. 168.  so  deducted  and  allowed 
as  aforesaid,  namely,  for  the  second  year's  payment  under  the 
said  order  in  the  said  plea  mentioned ;  which  said  last-mentioned 
sum  has  not  been  deducted,  or  allowed,  or  paid  by  the  plaintiff. 
To  this  there  was  a  general  demurrer,  and  joinder. 

Holroyd  in  support  of  the  demurrer.    *    *     *  [  166  ] 

Wigley,  contra.    *    *    *  [  168  ] 
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Stable      Lobd  Ellenbobouoh,  Ch.  J. : 

Dixon.  The  stat.   5   Geo.  I.   was  made  to  prevent  a  great  public 

[  169  ]  inconvenience  arising  from  persons  going  out  of  their  parishes 
and  leaving  their  families  a  burthen  to  the  parishioners,  although 
they  had  substance  of  their  own  out  of  which  they  might  be 

[  'ITO  ]  maintained :  *and  it  gave  to  two  magistrates  a  power  of  appro- 
priating to  this  purpose  so  much  of  the  goods  and  chattels  and 
so  much  of  the  annual  rents  and  profits  of  the  party  as  they 
should  order  and  direct,  or  as  the  Sessions  afterwards,  to  whose 
confirmation  such  order  is  to  be  submitted,  should  think  fit. 
But  it  never  was  meant  to  invest  the  parish  ofiScers  or  the 
magistrates  with  a  right  to  take  indefinitely  all  the  property 
of  such  a  person,  without  apportioning  how  much  of  it  was 
to  be  taken  for  that  purpose.  The  language  of  the  Act  is  that 
the  goods  and  chattels,  and  rents  and  profits,  are  to  be  taken 
for  or  towards  the  discharge  of  the  parish  ;  which  imports  that 
it  was  to  relieve  the  parish  from  a  burthen  already  incurred, 
and  which  was  therefore  capable  of  being  then  ascertained. 
But  even  if  their  power  extend  to  the  making  a  prospective  order 
for  future  maintenance,  likely  to  be  incurred,  at  all  events  the 
justices  are  to  ascertain  how  much  is  to  be  taken ;  for  the  Act 
expressly  says  that  the  parish  officers  shall  take  so  much,  &c. 
as  the  justices  shall  order.  That  makes  it  imperative  on  the 
magistrates  to  ascertain  the  sum.  But  if  an  order  like  this 
could  be  sustained  it  would  open  a  door  to  great  vexation.  If 
any  person  happened  to  go  away  leaving  his  family  a  charge  on 
the  parish,  it  would  authorize  the  justices  to  make  the  parish 
officers  trustees  for  the  whole  of  his  property  to  whatever  amount. 
The  original  warrant  then  being  made  in  the  exercise  of  an 
indefinite,  instead  of  a  limited  authority,  and  being  void  in  that 
respect ;  the  next  question  is,  whether  it  were  capable  of  receiving 
confirmation  at  the  Sessions  ?  And  assuming  that  it  could,  as 
capable  of  limitation  in  respect  of  the  sum  to  be  taken  by  the 

[  •171  ]  parish  officers ;  (for  they  seem  there  to  have  abandoned  *the 
ground  of  an  indefinite  seizure),  then  can  the  order  of  Sessions 
be  sustained  beyond  the  terms  of  it,  as  an  order  to  receive  the 
sum  of  7!.  168.  ?  Admitting  that  it  might  be  good  to  that 
extent  as  an  order  to  receive  a  definite  sum,  (subject  however 
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to  the  objection  to  it  as  a  confirmation  of  an  original  indefinite      Sti-bls 

order  of  seizure) ,  the  answer  is  that  the  sum  is  already  paid  and       dizok. 

allowed.    But  taking  it,  as  is  now  contended  for,  as  an  order 

to  receive  that  sum  annually  out  of  the  rents  and  profits  without 

any  limitation  of  time,  the  objection  applies  that  for  want  of 

such  limitation,  **  as  till  some  other  order  made,"  it  is  void  by 

the  authority  of  the  case  mentioned.    Therefore  unless   the 

order  of  Sessions  be  understood  as  limited  to  raise  11.  16«.  once 

for  all,  that  would  also  be  invincibly  bad ;  and  if  so  understood, 

the  order  has  been  satisfied. 

Gbose,  J. : 

The  question  is,  Whether  the  order  of  Sessions  for  the 
payment  of  the  sum  specified  has  not  been  obeyed  ?  The  plaintiff 
alleges  that  he  has  paid  the  72. 16«.  once ;  which  the  defendant 
does  not  deny,  but  now  insists  that  the  order  of  Sessions 
authorizes  the  annual  payment  of  that  sum  for  ever.  If  it  do, 
such  an  order  cannot  be  sustained  for  a  moment ;  for  the  statute 
only  authorizes  the  churchwardens  and  overseers  to  take  so 
much  as  the  justices  shall  direct,  that  is,  so  much  as  the  parish 
shall  have  sustained.  The  Sessions  however  have  specified  a 
particular  sum  to  be  paid.  It  is  plain  therefore  that  they 
thought  the  sum  necessary  to  be  specified;  though  it  is  now 
pleaded  as  a  continuing  order  which  is  to  last  indefinitely. 
Taking  it  to  be  so,  the  first  order  is  bad,  because  no  sum  is 
therein  specified ;  and  the  second  order  is  bad,  because  made 
for  an  unlimited  time.  The  intention  of  the  legislature  in 
making  this  provision  was  *only  to  indemnify  the  parish ;  and  [  •^72  ] 
it  meant  either  that  the  money  ordered  to  be  taken  should  have 
been  expended  by  the  parish,  or  that  the  justices  should  judge 
what  was  proper  to  be  expended  upon  the  family  of  the 
absconding  man.  But  as  the  matter  stands  I  cannot  say  that 
the  justification  pleaded  is  good  in  law. 

Lawbekce,  J. : 

The  first  order  of  the  justices  ought  to  have  specified  the  sum 
to  be  raised,  because  the  declared  intention  of  the  Act  is  that  so 
much  should  be  taken  as  the  justices  should  think  fit,  meaning 
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Stable      that  they  should  exercise  their  discretion  upon  the  amount  to  be 

Dixon.      taken.    That  order  should  have  specified  how  much  property 

was  to  be  seized,  and  then  the  order  of  Sessions  should  have 

stated  how  much  of  that  should  be  sold  or  appropriated.    I 

cannot  consider  the  order  of  Sessions  as  directing  that  more 

than  one  sum  of  IL  168.  should  be  taken.    If  more  had  been 

intended  they  should  have  said  so,  more  distinctly,  as  by  adding 

the  word  annually,  or  till  further  order.    The  defendant  therefore 

has  no  reason  to  complain  of  having  been  misled  by  the  order. 

Besides,  if  the  order  were  illegal,  he  should  have  refused  payment ; 

and  if  indicted  for  disobedience  he  might  have  defended  himself ; 

or  he  might  have  brought  an  action  of  trespass  if  his  goods  had 

been  distrained ;  for  he  would  not  have  been  concluded  by  an 

order  to  which  he  was  no  party  from  shewing  that  it  was  illegal. 

But  I  think  the  order  of  Sessions  only  meant  that  one  sum  of 

11.  IBs.  should  be  taken,  t 

Judgment  for  tlie  plaintiff. 

t  Le  Blanc,  J.  was  absent  from  indispositLon. 
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DOE,  ON  THE  Demise  op  JOHN  GILL  and  HANNAH       i805. 
HIS  Wife,  v.  PEAESON  and  OrHERS.t  ^^ 

(6  East,  173—182 ;  S.  C.  2  Smith,  295—305.)  [  173  ] 

One  having  real  and  personal  estates  gave  by  his  will  several  legacies 
and  annuities,  which  he  directed  to  be  paid  by  his  executrices  out  of  his 
real  and  personal  estates,  which  he  charged  therewith :  and  then  devised 
certain  lands  in  Y.  to  A.  and  H.  (two  out  of  five  daughters  which  he 
liad)  and  their  heirs,  as  tenants  in  common,  on  condition,  that  in  case 
they  or  either  of  them  should  have  no  issue  they  or  she  having  no  issue 
«hould  have  no  power  to  dispose  of  her  share  except  to  her  sister  or 
•sisters,  or  their  children :  and  he  devised  all  the  rest  and  residue  of  his 
real  and  personal  estates  to  A.  and  H.  in  fee;  whom  he  made  his 
•executrices.  On  his  death  A.  and  H.  entered,  and  afterwards  A.  levied 
a  fine  of  her  moiety  to  the  use  of  her  husband  in  fee,  and  died.  Held, 
"that  the  condition  against  alienation,  except  to  sisters  or  their  children, 
annexed  to  the  devise  to  A.  and  H.  and  their  heirs  was  good ;  and  that 
for  the  breach  of  it  by  A.  in  levying  such  fine,  the  heirs  of  the  devisor 
might  enter  on  her  moiety ;  it  being  a  remainder  undisposed  of  by  the 
residuary  clause,  which  was  only  intended  to  operate  upon  such  things 
of  which  no  disposition  had  been  made  by  the  will,  and  not  contemplating 
the  devise  over  of  the  respective  moieties  of  the  daughters  on  non- 
performance of  the  condition.  And  held,  that  one  of  the  several  co-heirs 
of  the  devisor  might  enter  for  non-performance  or  breach  of  the  con- 
dition, and  recover  her  own  share  in  ejectment.  For  that  where  the 
entry  upon  a  claim  by  one  of  several  coparceners,  who  make  but  one 
heir,  is  lawful,  such  entry  made  generally  will  vest  the  seisin  in  all  as 
the  entry  of  all. 

In  ejectment  for  the  moiety  of  an  estate  in  the  parish  of 
Ackworth,  in  the  county  of  York,  brought  upon  the  demise  of 
John  Gill  and  Hannah  his  wife,  stated  in  the  declaration  to  have 
been  made  on  19th  January,  44  Geo.  HI.  a  verdict  was  found  for 
the  plaintiff  at  the  last  assizes  at  York  before  Ghambre,  J. 
subject  to  the  opinion  of  this  Court  upon  the  following  case : 

John  GoUett  being  seised  in  fee  of  the  estate  in  question,  by 
will  dated  13th  of  January,  1787,  and  duly  executed,  first 
directed  that  all  his  debts,   legacies,   annuities,   and    funeral 

t    Followed  and  applied  by  the  v.  Boaher  (1884)  26  Ch.  D.  801,  817, 

Masteb  OF  THE  Bolls  in  i?e  3/ac?ea2^  et  Beq,^  53  L.  J.  Oh.  722,  51  L.  T. 

(1875)  20  Eq.  186,  190,  44  L.  J.  Ch.  785.      The  distinction  betv^een  the 

441,  notwithstanding  the  judgment  conditions  in  this  case  and  the  con- 

of  RoMiLLY,   M.B.,  in  Ait  water  v.  ditionswhich  have  been  held  void  by 

Attwater  (1853)  18  Beav.  330,  337,  reason  of  repugnancy  (see /»  re  i?u^- 

23  L.  J.  Ch.  692.     The  principle  of  dale,  Dugdaley^Dugdale  {ISSS)'SS  Ch. 

the  decision  is  again  challenged  by  D.  176, 57  L.  J.  Ch.  634, 58  L.  T.  581), 

Pearson,  J.,  in  In  re  Boaher,  Bother  is  at  all  events  very  fine. — B.  C. 
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Doe  d.  Gill  expenses  should  be  paid  by  his  executrixes  out  of  his  real  and 

And  Wi  FE 

V.  personal  estates,  which  he  charged  therewith.    And  then  reciting 

Peabson.     ^^^^^  jjg  ^^^  gj^gjj  ^  ^^^^  j^j.  QQQi^  ^^  jjjg  son-in-law  E.  Cuttle  on 

his  marriage  with  his  daughter  Margaret  as  a  marriage  portion, 
he  therefore  only  gave  to  the  said  B.  and  M.  Cuttle  Is.  (besides 
the  sum  due  on  the  bond)  in  full  of  all  claim  upon  his  estates  or 
effects.    He  then  bequeathed  to  his  daughter  Mary,  the  wife  of 
D.  Unwin,  an  annuity  of  8Z.  for  her  life,  to  be  paid  to  her  (for 
her  separate  use)  by  his  executrixes,  by  quarterly  payments, 
(with  a  power  of  distress  for  arrears.)    He  also  bequeathed  to 
[  ♦174  ]      D.  Unwin  Is.  in  full  of  any  claim  *on  his  estate  or  effects.    He 
then  bequeathed  to  the  children  of  his  said  daughter  Mary 
Unwin,  viz.  Thomas,  Fanny,  George,  William,  and  Mary  Unwin, 
102.  each,  to  be  paid  to  them  as  they  respectively  attained  their 
age  of  twenty-one  years,  and  after  their  mother's  death.    And 
he  willed  that  if  any  of  the  children  of  his  said  daughter  Mary 
happened  to  die  before  he,  she,  or  they  attained  the  age  of  21 
years,  without  having  lawful  issue,  then  the  share  of  either  so 
dying  should  go  to  the  survivors.    He  also  bequeathed  to  another 
daughter,  Fanny,  the  wife  of  James  Brinon,  an  annuity  of  9/.  for 
life,  to  be  paid  to  her  by  his  executrixes  by  half-yearly  payments, 
(for  her  separate  use,  and  with  a  power  of  distress  for  arrears)  ; 
and  he  gave  the  said  James  Brinon  Is.  in  full  for  any  claim  out 
of  his  estates  or  effects.    He  also  bequeathed  legacies  of  202.  to 
each  of  the  children  of  his  daughter  Fanny,  in  the  same  manner 
as  he  had  before  done  to  the  children  of  his  daughter  Mary  Unwin. 
And  directed  all  the  legacies  given  to  his  grandchildren  to  be 
paid  as  they  severally  became  due  to  them  by  his  executrixes. 
He  then  devised  as  follows :  "  I  give  and  devise  unto  my  two 
daughters  Ann  Collett  and  Hannah  CoUett  all  my  messuages, 
lands,  tenements,  and  hereditaments  at  Ackworth,  or  elsewhere, 
in  the  county  of  York   (subject  to  the  several  legacies  and 
annuities  herein-before  given  by  this  my  will,  and  made  charge- 
able thereon),  to  hold  to  them  my  said  daughters  Ann  and 
Hannah,  their  heirs  and  assigns  for  ever,  as  tenants  in  common, 
and  not  as  joint  tenants ;  upon  this  special  proviso  and  condi- 
tion, that  in  case  my  said  daughters  Ann  and  Hannah  Collett, 
or  either  of  them,  shall  have  no  lawful  issue,  that  then  and  in 
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such  case  they  or  she  having  no  lawful  issue  as  aforesaid  shall  Dob  d.  Oill 
have  no  power  to  dispose  of  her  share  in  the  said  estates  so  above  v. 

given  to  them  except*  to  her  sister,  or  sisters,  or  to  their  children.     ^*^»8on. 

r  'ITS  T 

All  the  rest,  residue,  and  remainder  of  m;  real  and  personal  *-  -* 
estates,  goods,  chattels,  and  effects  not  herein-before  disposed  of, 
I  give,  devise,  and  bequeath  unto  my  said  two  daughters  Ann 
GoUett  and  Hannah  CoUett,  their  heirs,  executors,  and  adminis- 
trators, and  do  constitute  them  joint  executrixes,"  &c.  The 
testator  John  CoUett  shortly  after  making  his  will  died  seised  in 
fee  of  the  estate  in  question,  leaving  no  son,  but  five  daughters, 
Mary,  then  the  wife  of  D.  Unwin,  since  deceased ;  Ann,  after- 
wards the  wife  of  the  defendant  James  Wait,  also  since  deceased ; 
Frances,  then  the  wife  of  James  Brinon,  also  since  deceased ; 
Margaret,  then  the  wife  of  Richard  Cuttle,  now  living;  and 
Hannah,  afterwards  the  wife  of  the  lessor  of  the  plaintiff  J.  Gill, 
also  now  living.  Ann  the  wife  of  J.  Wait  never  had  any  issue, 
but  all  the  other  four  daughters  have  had  issue  which  are  now 
alive.  Upon  the  death  of  the  testator,  his  daughters  Ann  and 
Hannah  entered  upon  his  real  estates.  Soon  after  Hannah  mar- 
ried John  Gill,  the  lessor  of  the  plaintiff,  and  Ann  married  the 
defendant  J.  Wait.  The  defendant  Wait  has  for  some  years 
enjoyed  one  moiety  of  the  estate  in  right  of  Ann  his  wife,  and 
rented  the  other  moiety  of  the  plaintiff  John  Gill,  and  Hannah 
his  wife,  as  tenant  from  year  to  year.  The  other  defendants  are 
tenants  to  Wait.  Wait  and  Ann  his  wife,  being  in  possession  of 
the  estate  in  1779  duly  levied  a  fine  sur  conuzance  de  droit  come  ceo, 
&c.  of  a  moiety  thereof ;  and  by  indenture  duly  declared  the  uses 
thereof  to  be  to  the  use  of  the  defendant  Pearson  and  his  heirs, 
in  trust  for  J.  Wait  in  fee.  Ann  Wait  died  above  a  year  ago 
without  having  disposed  of  her  share  in  the  said  estate  other- 
wise than  by  the  said  fine  and  indenture,  and  never  *having  [  *^"^  ] 
had  any  issue.  Since  her  death  and  before  the  day  of  the 
demise  laid  in  the  declaration  J.  Gill  and  Hannah  his  wife 
duly  made  an  entry  to  avoid  the  said  fine.  The  question  for 
the  opinion  of  the  Court  was.  Whether  the  lessors  were  entitled 
to  all  or  any  part  of  the  moiety  of  the  said  estate  devised  to  Ann 
Wait? 

The  case  was  argued  in  last  Michaelmas  Term. 

II.R. — ^VOL.  VIII.  o  a 
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Dob  d.  Gnx  Wood  for  the  lessors  of  the  plaintiff  contended,  first,  that 

^  r,  they  were  entitled  to  the  entire  moiety  in  right  of  Hannah.     By 

Pearson.  ^^  proviso  the  testator's  daughter  Ann,  having  had  no  lawful 
issue,  was  restrained  from  alienating  her  moiety  any  otherwise 
than  to  one  or  more  of  her  sisters  or  their  children.  And  this 
restraint  of  alienation  being  only  partial  is  good,  not  being  re- 
pugnant to  the  estate  in  fee  before  given  to  her.  Co.  Lit.  223,  4, 
B.  861.  That  indeed  speaks  only  of  a  feoffment  in  fee  on  con- 
dition not  to  enfeoff  a  particular  person  or  his  heirs ;  but  the 
reason  given  is  co-extensive  with  this  case ;  because  the  condition 
doth  not  take  away  all  power  of  alienation  from  the  feoffee. 
Besides  which  the  restraint  does  not  attach  at  all,  except  in  the 
event  of  the  devisee  not  having  any  issue.  Either  then  the 
alienation  made  by  Ann  in  her  lifetime  was  a  forfeiture  of  her 
moiety  of  the  estate  which  she  held  as  tenant  in  common ;  in 
which  case  the  lessor  of  the  plaintiff  Hannah,  having  survived 
her  sister,  would  be  entitled  to  the  whole  under  the  residuary 
clause,  which  carried  all  that  was  undisposed  of  to  them  as  joint 
tenants  in  fee :  or  if  the  residuary  clause  do  not  extend  to  that 
moiety,  at  least  Hannah  would  be  entitled  to  recover  one-fourth 
of  it,  as  heir  at  law  of  Ann  Wait,  in  conjunction  with  her  three 
other  sisters  or  their  respective  issue. 

[  177  ]  Lambe,  contra ,  admitting  that  there  may  be  a  partial  re- 

straint of  alienation  annexed  to  a  devise  in  fee,  contended  still 
that  the  restraint  here  imposed  was  inconsistent  with  the  estate 
given.  For  the  legacies,  annuities,  and  funeral  expenses,  are  a 
charge  upon  the  devisees  Ann  and  Hannah  in  respect  of  the  real 
as  well  as  personal  estate  given  to  them ;  and  therefore  to  enable 
them  to  discharge  those  incumbrances  it  is  necessary  by  a  current 
of  authorities!  that  they  should  take  an  unqualified  fee,  other- 
wise the  estate  may  not  be  co-extensive  with  the  charges.  The 
condition  then,  being  repugnant  to  the  estate  before  given  saddled 
with  those  charges,  is  void,  according  to  Co.  Lit.  223,  s.  360. 
But  at  any  rate  the  defendants  are  entitled  under  the  indenture 
and  fine ;  for  the  estate  is  given  to  the  two  sisters  Ann  and 

t  Vide  Doe  d.  Stevens  and  Pain  v.      determinod  on  this  point  where  thero 
Snelling,  5  Efist,  87 ;  the  last  case      are  references  to  antecedent  cases. 
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Hannah  as  tenants  in  common  and  not  as  joint  tenants :  and  by  Doe  d.  Oii:.i. 

find  \^IS'B 

reason  of  the  latter  words,  "  having  no  lawful  issue,"  which  may  «. 

be  construed  to  restrain  the  general  limitation  to  them  and  their     i^^-^b^^'- 

heirs  to  mean  heirs  of  the  body,  either  the  two  sisters  would  take 

an  estate  tail,  which  as  far  as  regards  Ann's  moiety  is  now 

spent ;  or  they  would  take  their  respective  moieties  in  fee  upon 

condition  of  having  issue :  in  either  way  of  construing  the  will 

there  is  no  pretence  to  say  that  a  forfeiture  has  been  incurred ; 

for  admitting  that  Ann  took  only  an  estate  tail  in  common  with 

her  sister,  yet  they  would  take  the  remainder  in  fee  as  joint 

tenants  under  the  residuary  clause ;  and  the  fine  which  will  pass 

future  as  well  as  present  interests,  being  only  levied  of  her  moiety 

to  which  she  was  clearly  entitled,  would  attach  not  only  upon 

her  estate  *tail  which  she  held  in  common,  but  also  upon  her      [*178] 

joint  reversion,  of  which  it  would  sever  the  jointure :  and  then 

the  declaration  of  uses  would  give  it  to  the  husband  of  Ann, 

under  whom  the  defendants  claim. 

(Lawrence,  J. :  May  it  not  be  considered  that  the  two  sisters 
are  joint  tenants  of  each  moiety  of  the  remainder  under  the 
residuary  clause ;  and  if  so,  taking  the  fine  to  operate  upon  Ann's 
moiety  under  the  residuary  clause,  would  not  the  effect  of  it  be 
to  sever  the  jointure  in  that  moiety  only  of  which  each  was  joint 
tenant  ?) 

Being  joint  tenants  of  the  whole  the  fine  would  operate  to 
sever  the  jointure  of  the  whole,  and  attach  upon  the  entire 
moiety.  But  supposing  the  fine  and  indenture  to  have  no  effect, 
and  that  this  was  an  interest  undisposed  of,  descending  to  the 
heirs  at  law,  the  sisters  of  Ann  could  only  take  as  parceners. 
Then  they  must  all  dissent ;  for  none  but  the  heir  can  take 
advantage  of  a  condition  broken ;  the  grantee  of  part  of  a  rever- 
sion, which  is  this  case,  shall  not  take  advantage  of  it :  i  and  all 
the  parceners,  including  the  descendants  of  the  sisters  who  are 
dead,  make  but  one  heir.  Therefore  they  should  either  have  all 
joined  in  this  ejectment,  which  would  have  shewn  their  dissent ; 
or  at  least  it  should  have  been  stated  as  a  fact  in  the  case  that 

t  Co.Lit.  214  b,  215  a,  s.  347. 

G  a  2 
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Dob  d.  Gill  all  the  others  dissented,  as  well  as  the  parcener  by  whom  the 

Mid  Wife        .     .         .  .    ,  .. 

V.  ejectment  is  brought. 

Pearbok. 

(Lawrence,  J. :  There  is  no  such  point  reserved  in  the  case- 
For  aught  we  know  it  might  have  been  proved  at  the  trial  that  they 
all  dissented,  if  any  question  had  been  made  of  it.  But  referring 
to  the  case  of  Mmchamp  v.  Bluet,  t  he  observed  that  however  a  con- 
[  *179  ]  dition  not  to  *  alien  to  such  an  one  by  name  might  be  annexed  to  a 
devise  in  fee,  it  was  not  equally  clear  that  a  condition  like  the 
present  restraining  alienation  generally  except  to  certain  persona 
was  good  :  in  that  case  it  was  holden  otherwise.) 

Wood  in  reply  said  that  he  was  not  aware  of  that  case ;  but 
contended  that  such  a  condition  would  be  equally  good  within 
the  principle  laid  down  in  Co.  Lit.  in  the  passage  before  cited- 
As  to  the  other  objections,  the  legacies  and  annuities  are  charged 
on  the  estate  in  whosoever  hands  it  is,  and  therefore  that  would 
make  no  difference  in  the  interest  of  the  persons  who  were  to 
take.  It  was  clearly  the  intention  of  the  devisor  that  both  hia 
daughters  Ann  and  Hannah  should  take  a  fee,  but  with  the 
condition  annexed.  Then  the  fine  being  in  breach  of  that  con- 
dition was  a  nullity  at  least,  if  it  did  not  operate  as  a  forfeiture ; 
and  Ann's  moiety  would  descend  on  her  death  to  her  heirs  at 
law,  of  whom  Hannah  was  one ;  and  as  such  she  would  take 
one-fourth,  unless  the  whole  moiety  passed  to  her  under  the 
residuary  clause  as  surviving  joint  tenant.  It  is  clear  that  one 
parcener  may  maintain  ejectment  for  her  share,  as  well  as  one 
joint  tenant.  The  dissent  of  the  others  is  immaterial  consider- 
ing the  fine  as  merely  void. 

(Lawrence,  J. :  This  is  not  a  breach  of  condition,  but  the 
case  of  a  condition  not  performed.  And  in  the  case  of  a  will, 
where  a  condition  annexed  to  the  devise  of  the  fee  is  considered  as 
a  conditional  limitation,  the  duration  of  the  estate  ceasing  upon 
the  non-performance  of  the  condition,  there  needs  no  entry  by 
the  heir  to  determine  it.  Taking  the  whole  devi^  together,  may 
[  ♦180  ]      it  not  be  considered  as  an  executory  devise  in  *fee  to  Ann  Wait  if 

t  Bridgm.  Bop.  137. 
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fihe  had  issne ;  and  if  she  had  not,  then  a  devise  to  such  of  her  Doe  d.  Gill 

and  Wipe 

r. 
Peabsok, 


sisters  or  their  children  as  she  should  appoint  ? ) 

Curia  adv.  vult. 

Lord  Ellbnborough,  Ch.'J.  now  delivered  the  opinion  of  the 
Court: 

In  this  case  three  questions  have  been  made :  1st,  Whether 
the  conditions  annexed  to  the  estates  of  Ann  CoUett  and  Hannah 
CoUett  be  good  in  point  of  law  ?  2ndly,  As  to  the  effect  of  the 
residuary  clause?  And  Srdly,  Whether  this  ejectment  can,  under 
the  circumstances  of  this  case,  be  supported  by  one  of  several  co- 
heirs ?  As  to  the  first,  we  think  that  the  condition  is  good ;  for 
according  to  the  case  of  Daniel  v.  Ubley,  in  Sir  Wm.  Jones,  187, 
and  in  Latch,  9,  89,  184,  though  the  Judges  did  not  agree  as  to 
the  effect  of  a  devise  '^  to  a  wife,  to  dispose  at  her  will  and  plea- 
sure, and  to  give  to  which  of  her  sons  she  pleased ; "  Jokes 
Justice  thinking  it  gave  an  estate  for  life,  with  a  power  to  dispose 
of  the  reversion  among  the  sons ;  the  other  Judges,  according  to 
his  report,  thinking  it  gave  her  a  fee  simple  in  trust  to  convey  to 
any  of  her  sons  :  yet  in  that  case  it  was  not  doubted,  but  that 
she  might  have  had  given  her  a  fee  simple  conditional  to  convey 
it  to  any  of  the  sons  of  the  devisor ;  and  if  she  did  not,  that  the 
heir  might  enter  for  the  condition  broken ;  which  estate  Jones 
thought  the  devise  gave,  if  it  did  not  give  a  life  estate,  with  a 
power  of  disposing  of  the  reversion  among  the  sons.  And 
according  to  Latch,  37,  Dodderidge  said,  "  he  conceived  she  had 
the  fee,  with  condition,  that  if  she  did  alien,  that  then  she  should 
alien  to  one  of  her  children  : "  and  concluded  his  argument  on 
this  point  by  saying,  that  "her  estate  *was  a  fee  with  a  liberty  [  *i8i  ] 
to  alienate  it  if  she  would,  but  with  a  condition  that  if  she  did 
aUenate,  then  she  should  alienate  to  one  of  her  sons."  And  in 
Dalison's  Reports,  58,  there  is  a  case  to  this  effect : — "A  devise 
to  a  wife  to  dispose  and  employ  the  land  on  herself  and  her  sons 
at  her  will  and  pleasure :  "  and  Dier  and  Walsh  held  she  had  a 
fee  simple,  but  that  it  was  conditional,  and  that  she  could  not 
give  it  to  a  stranger ;  but  that  she  might  hold  it  herself,  or  give  it 
to  one  of  her  sons.    These  cases  shew  that  the  devise  in  question 
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Dos  d.  Gill  may  operate  as  a  devise  on  condition ;  for  the  breach  of  which 
V.  in  levying  a  fine  to  the  uses  within  stated  the  heirs  at  law  of  the 

^^^^^^^'     devisor  will  be  entitled  to  enter,  and  the  plaintiff,  as  one  of  them, 
will  be  entitled  to  one-fourth  part  of  the  moieties  whereof  such 
fine  was  levied,  if  the  residuary  clause  do  not  operate  as  a  devise 
over  on  non-performance  of  the  condition.    And  we  think  that 
the  residuary  clause  cannot  be  considered  as  a  devise  over ;  for 
it  does  not  seem  to  have  been  at  all  in  the  contemplation  of  the 
devisor  to  make  a  devise  over  of  the  share  of  each  daughter  on 
the  breach  of  the  condition  by  such  daughter,  but  merely  to  dis- 
pose of  those  things  which  had  not  been  before  disposed  of  by 
the  wilL    This  brings  the  case  to  the  single  and  only  remaining 
question,  whether  one  co-heir  can  enter  for  the  breach  of  a  con- 
dition ?  and  it  seems  that  he  may.    In  assize  where  one  co-par- 
cener enters  claiming  for  herself  and  her  companion,  it  vests  the 
seising  in  both.  Brook's  Abridg.  tit.  Entre  Congeable,  87.  Where 
the  entry  is  not  lawful,  the  claim  of  one  co-parcener  for  herself 
and  her  companion  does  not  vest  the  seisin  in  her  companion. 
E  contra,  where  the  entry  is  lawful.  Ibid.    The  entry  of  one  co- 
parcener is  the  entry  of  both  as  to  a  stranger,  lb.  pi.  88.    If 
[  *182  ]      lands  come  to  two  *in  common  and  one  enters  into  them  gene- 
rally, this  shall  be  the  entry  of  both,  1  Roll's  Abr.  740,  letter 
F.  pi.  8.    If  a  man  devise  certain  annuities  to  his  four  sons  out 
of  certain  lands,  and  devise  over,  that  if  his  heir  do  not  pay 
these  annuities  the  sons  shall  have  the  land ;  if  the  annuities  be 
not  paid,  and  one  of  the  sons  enter  generally,  this  shall  be  an 
entry  for  all  the  four  sons  in  as  much  as  they  are  joint  tenants. 
Ibid.  pi.  7.    Upon  the  whole  therefore  we  think  that  the  condi- 
tion annexed  to  the  estate  devised  to  Ann  CoUett  and  Hannah 
CoUett  is  good  in  point  of  law.    That  the  residuary  clause  has  no 
effect  in  this  case.    And  that  the  ejectment  by  one  of  the  co- 
heirs is  good  for  the  purpose  of  recovering  the  share  of  such 
co-heir.    Judgment  for  one-fourth  of  the  share  devised  to  Ann 

Wait. 

Postea  to  the  plaintiff. 
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AVESON"  V.  LOED    KINNAIRD  and  Othees.  i8o:>. 

(6  East,  188—198 ;  8.  0.  2  Smith,  286—293.)  ^2!lf ' 

In  an  action  by  the  husband  upon  a  policy  of  insurance  made  on  the  [  188  ] 
life  of  his  wife  tiien  warranted  in  good  health,  declarations  by  the  wife 
made  by  her  when  lying  in  bed  apparently  ill,  stating  the  bad  state 
of  her  health  at  the  period  of  her  going  to  M.  (whither  she  went  a  few 
days  before  in  order  to  be  examined  by  a  surgeon,  and  to  get  a  certificate 
from  him  of  good  health  preparatory  to  making  the  insurance)  down  to 
that  time,  and  her  apprehensions  that  she  could  not  live  ten  days  longer, 
by  which  time  the  policy  was  to  be  returned,  are  admissible  in  evidence 
to  shew  her  own  opinion,  who  best  knew  the  fact,  of  the  ill  state  of  her 
health  at  the  time  of  effecting  the  policy,  which  was  on  a  day  intervening 
between  the  time  of  her  going  to  M.  and  the  day  on  which  such  declara- 
tions were  made.  And  particularly  after  the  plaintiff  had  called  the 
surgeon  as  a  witness  to  prove  that  she  was  in  a  good  state  of  health 
when  examined  by  him  at  M. ;  his  judgment  being  formed  in  part  from 
the  satisfactory  answers  given  by  her  to  his  inquiries. 

This  was  an  action  on  a  policy  of  insurance,  dated  22nd 
November,  1802,  whereby  the  defendants,  for  a  certain  consider- 
ation, insured  the  life  of  the  plaintiff's  wife,  then  warranted  in 
good  health,  and  of  the  description  set  forth  in  a  certain 
certificate  signed,  &c.  and  dated  the  9th  of  November,  1802,  and 
engaged  to  pay  to  the  plaintiff  1,5002.  within  three  months  after 
her  death :  and  the  plaintiff  averred  that  she  died  on  the  29th  of 
April,  1803.  The  defendants  pleaded,  1st,  That  the  plaintiff's  wife 
was  not  in  good  health,  nor  of  the  description  set  forth  in  the 
said  certificate  at  the  time  of  making  the  policy.  And,  2ndly, 
Negativing  the  plaintiff's  averments  that  she  was  in  good  health, 
and  not  afflicted  with  any  disorders  tending  to  shorten  life.  On 
these  issues  were  taken.  And  at  the  trial  before  Graham,  B.  at 
the  last  Lancaster  assizes  the  question  was  on  the  truth  of  the 
warranty ;  and  amongst  such  other  evidence,  which  went  princi- 
pally to  shew  the  general  good  state  of  the  wife's  health  and  that 
she  was  not  habituated  to  hard  drinking,  the  plaintiff  called  the 
surgeon  from  whom  he  had  obtained  the  certificate  of  his  wife's 
health  on  the  9th  of  November,  1802,  who  swore  positively  to  his 
belief  of  her  good  health  on  that  day,  though  before  a  stranger 
to  her ;  and  stated  that  he  observed  her  very  minutely  on  that 
account,  and  formed  his  opinion  from  an  examination  of  her 
general  appearance,  her  pulse,  complexion,  and  other  *circum-      [  *189  ] 
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[*190] 


stances,  and  principally  from  the  satisfactory  ansinrers  she  gave 
to  his  inquiries.  On  the  part  of  the  defendants  much  evidence 
was  given  to  shew  that  the  plaintifiTs  wife  was  in  a  settled  habit 
of  immoderate  drinking,  so  as  to  have  affected  her  health  at  the 
time  of  the  insurance,  and  rendered  her  life  not  insurable.  The 
principal  question  however  arose  on  the  evidence  of  one  Susannah 
Lees,  who,  being  an  intimate  acquaintance  of  Mrs.  Aveson,  called 
accidentally  upon  her  in  November,  1802,  soon  after  her  return 
from  Manchester,  where  she  went  to  obtain  the  certificate  of  her 
health,  on  which  the  policy  was  afterwards  effected,  and  found 
her  in  bed  at  11  o'clock  in  the  forenoon.  Mrs.  Aveson  then  said 
she  was  very  poorly ;  that  she  had  been  to  Manchester  the 
Tuesday  before,  and  that  her  husband  had  been  insuring  her 
life  ;  that  she  was  not  well  when  she  went.  And  she  spoke  in  a 
faint  way.  It  was  then  objected  by  the  plaintiff's  counsel  that 
what  she  said  was  not  evidence :  but  the  learned  Judge  admitted 
the  evidence,  considering  that  what  the  surgeon  called  on  the 
part  of  the  plaintiff  had  sworn  as  to  the  state  of  health  of  Mrs. 
Aveson  was  in  a  great  measure  founded  on  her  answers  to  his 
inquiries,  and  as  in  general  any  opinion  of  the  state  of  health  of 
a  person  must  partly  be  formed  on  the  account  which  such 
person  gives  of  his  complaints.  The  witness  then  proceeded  to 
state  that  Mrs.  Aveson  then  told  her  '^  that  she  was  poorly  when 
she  went  to  Manchester,  and  not  fit  to  go.  That  it  would  be  ten 
days  before  the  policy  could  be  returned,  and  she  was  afraid  she 
could  not  live  till  it  was  made,  and  then  her  husband  could  not 
get  the  money.  The  whole  case  was  afterwards  left  to  the  jury, 
whether  from  the  evidence  of  Mrs.  Aveson's  habit  of  excessive 
drinking,  as  proved  by  the  defendant's  witnesses,  they  wefe 
satisfied  *that  at  the  time  of  the  insurance  the  mischief  was 
actually  done,  and  her  constitution  then  radically  impaired,  so  as 
not  to  be  a  good  life  within  the  meaning  of  the  warranty :  and 
the  jury  being  of  that  opinion  found  a  verdict  for  the  defendants* 
A  rule  nisi  was  obtained  in  Michaelmas  Term  last  for  setting 
aside  the  verdict  and  granting  a  new  trial,  1st,  On  the  ground  of 
a  supposed  misdirection  of  the  learned  Judge  to  the  jury,  that  if 
they  thought  that  at  the  time  of  the  insurance  effected  the 
immoral  habit  of  the  wife  in  excessive  drinking  was  so  rooted  in 
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her  as  to  endanger  her  hfe  by  its  probable  contmuance,  and  this 
Imown  to  the  plaintiff  at  the  time,  it  would  avoid  the  insurance. 
But  this  ground  was  afterwards  disavowed  and  removed  b;  the 
report.  2ndly,  On  the  ground  that  the  evidence  of  Susannah 
liees,  as  to  the  conversation  which  Mrs.  Aveson  held  with  her, 
was  improperly  admitted ;  being  no  more  than  evidence  of  hear- 
say of  the  wife  against  her  husband. 

Park^  Topping^  and  Wood  now  shewed  cause  against  the  rule 
on  the  second  ground  of  objection.    *    *    * 


AVBSOX 

r. 

LOBD 
KiNNAIBD. 


Cockell,  Serjt.,  Scarlett,  and  Ricliardson  in  support  of  the 
rule.    *    *    * 


[101] 


Lord  Ellenborough,  Ch.  J. : 

This  case  has  been  argued  with  greater  scope  than  the 
immediate  question  we  have  to  decide  appears  to  warrant.  No 
confidence  has  been  violated  :  nothing  extracted  from  the  bosom 
of  the  wife  which  was  confided  there  by  the  husband :  but  the 
question  being,  what  was  the  state  of  her  own  health  at  a  certain 
period,  a  witness  has  been  received  to  relate  that  which  has 
always  been  received  from  patients  to  explain,  her  own  account 
of  the  cause  of.  her  being  found  in  bed  at  an  unseasonable  hour 
with  the  appearance  of  being  ill.  She  was  questioned  as  to  her 
bodily  infirmity.  She  said  it  was  of  some  duration,  several  days. 
She  assigned  her  going  to  Manchester  as  a  period  *when  she  was 
labouring  much  under  the  disorder.  Then  if  inquiries  of  patients 
by  medical  men  with  the  answers  to  them  are  evidence  of  the 
state  of  health  of  the  patients  at  the  time,  this  must  be  evidence. 
What  were  the  complaints,  what  the  symptoms,  what  the  conduct 
of  the  parties  themselves  at  the  time,  are  always  received 
in  evidence  upon  such  inquiries,  and  must  be  resorted  to  from 
the  very  nature  of  the  thing.  The  substance  of  the  whole  con- 
versation was  that  the  wife  had  been  ill  at  least  from  the  9th  of 
November,  when  she  was  examined  by  the  surgeon  and  certified 
to  be  in  good  heath,  down  to  the  day  when  the  conversation  took 
place,  and  those  appearances  were  exhibited  to  the  witness ;  and 
in  that  view  I  think  the  evidence  was  unexceptionable.    It  was 
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also  evidence  in  another  point  of  view.    For  if  the  plaintiff 
produced  the  surgeon  as  a  witness,  to  shew,  from  his  examination 
of  the  wife  and  what  she  told  him,  that  she  was  in  a  good  state  of 
health  and  an  insurable  life  on  the  9th  of  November ;  this  was 
but  a  sort  of  cross-examination  as  it  were  of  the  same  witness,  to 
shew,  from  what  she  had  said  of  herself  to  another  person,  that 
she  was  not  really  well  when  she  told  the  surgeon  so  on  that 
day.    One  who  was  an  attesting  witness  to  the  supposed  execution 
of  a  bond  died,  and  after  his  death  an  action  was  brought  on  the 
bond,  and  his  hand- writing  was  proved :   but  I,  then  of  counsel 
for  the  defendant,  was  permitted  by  Mr.  Justice  Heath  to  give 
in  evidence  that  the  attesting  witness  had  in  his  dying  moments 
begged  pardon  of  heaven  for  having  been  concerned  in  forging 
the  bond  ;  and  I  was  permitted  so  to  do  on  the  authority  of  the 
case  of  Wright  v.  Littler,  \  which  I  cited,  where  similar  evidence 
of  a  ^dying  confession  by  the  subscribing  witness  to  a  deed  was 
admitted  by  Lord  C.  J.  Willes,  and  afterwards  approved  by  the 
Court.    Mr.  Justice  Heath  admitted  the  evidence  on  the  ground 
that  if  the  subscribing  witness  could  have  been  produced  at  the 
trial  to  prove  his  hand- writing  to  the  bond,  inasmuch  as  I  might 
have  cross-examined  him  as  to  the  fact,  so  I  might  also  prove 
his  declaration  of  the  fact  in  contradiction  to  the  presumption  of 
a  due  execution  of  the  bond  from  the  proof  of  his  hand-writing 
as  a  subscribing  witness.    The  admission  then  of  the  evidence  in 
this  case  is  free  from  any  imputation  of  breaking  in  upon  the 
confidence  subsisting  between  man  and  wife ;  the  declaration  was 
upon  the  subject  of  her  own  health  at  the  time,  which  is  a  fact 
of  which  her  own  declaration  is  evidence;  and  that  too  made 
unawares  before  she  could  contrive  any  answer  for  her  own 
advantage  and  that  of  her  husband,  and  therefore  falling  within 
the  principle  of  the  case  in  Skinner,  I  which  I  have  alluded  to. 


Grose,  J. : 

It  is  proper  to  consider  what  the  question  was,  and  what  was 
meant  to  be  proved  by  the  declarations  of  the  wife.  The  question 
in  the  cause  was  concerning  her  state  of  health  at  the  time  of  the 
insurance  effected,   and  in  order  to  ascertain  that  it  became 

t  3  Barr.  1255.  t  Thompson  et  Uxor  v.  Trevannion^  Skin.  402. 
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material  to  inquire  what  the  state' of  her  health  was  between  the     aveson 

time  of  her  first  examination  by  the  surgeon  and  the  time  when       lord 

she  was  seen  by  the  witness  who  conversed  with  her.    The  first   ^i^^'-*^^^^- 

question  put  the  witness  was,  in  what  situation  she  found  Mrs. 

Aveson  when  she  called?    The  answer  was,  in  bed.    To  that 

there  could  be  no  objection.    The  next  question  was,  why  was 

she  in  bed  ?    Now  who  could  possibly  give  so  good  an  account  of 

that  as  the  party  herself.    It  is  not  only  good  evidence,  but  *the     [  *197  ] 

best  evidence  which  the  nature  of  the  case  afforded.    It  is  true 

that  she  added  something  about  the  insurance  of  her  life  in  the 

course  of  explaining  what  the  state  of  her  health  really  was  at 

the  time,  but  the  whole  taken  together  is  evidence  to  shew  what 

her  own  opinion  of  her  health  was  at  the  time  of  the  insurance : 

and  on  that  ground  I  think  it  was  evidence.    But  I  also  think 

the  evidence  was  properly  admitted  on  the  other  ground  stated 

by  my  lord.    For  she  had  been  examined  by  the  surgeon  as  to  her 

state  of  health  on  the  9th  of  November,  and  the  surgeon  was 

called  as  a  witness  by  the  plaintiff  to  prove  what  in  his  judg. 

ment  was  the  state  of  her  health  when  he  examined  her,  which 

judgment  was  in  course  formed  in  part  from  her  answers  to  his 

inquiries.    Then  her  subsequent  declarations  were  evidence  to 

shew,  that  in  truth  she  was  not  in  the  state  at  the  time  which 

she  represented  herself  to  be  in  to  him.    In  strictness  such 

declarations  are  admissible  not  so  much  as  evidence  of  confession 

of  the  wife  against  her  husband,  as  of  the  actual  state  of  her 

health  in  her  own  opinion  at  the  time.    But  in  getting  at  this 

opinion  it  is  impossible  to  help  particular  expressions  mingling 

with  it  and  coming  out  from  the  witness  to  explain  that  fact, 

which  are  not  evidence  of  the  particular  facts  alluded  to.    But 

they  were  not  tendered  or  received  as  evidence  of  such  particular 

facts. 

Lawbengb,  J. : 

I  am  of  the  same  opinion.  One  ground  of  objection  is  that 
the  account  given  by  the  wife  to  Susannah  Lees  went  to 
criminate  her  husband,  by  shewing  him  guilty  of  a  fraud ;  but 
that  does  not  follow;  for  it  is  only  the  conception  of  the  wife  that 
if  she  died  before  the  policy  was  returned  her  husband  would  lose 
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the  benefit  of  it.    She  did  not  mean  to  criminate,  nor  did  she 
^appear  to  conceive  that  she  was  criminating  either  herself  or 
her  hasband  by  that  expression.    As  to  the  general  ground  of 
objection  to  the   evidence  as  hearsay;    it  is  in  every  day's 
experience  in  actions  of  assault  that  what  a  man  has  said  of 
himself  to  his  surgeon  is  evidence  to  shew  what  he  suffered  by 
reason  of  the  assault.    The  wife  was  found  in  bed  at  an  unusual 
time,  she  complained  of  illness,  and  naturally  answered  her 
friends'  inquiries  by  describing  how  long  her  health  had  been 
bad,  and  she  carried  it  to  a  period  antecedent  to  her  examination 
by  the  surgeon  at  Manchester.    In  order  to  know  whether  she 
were  in  a  good  state  of  health  on  the  day  of  the  insurance  it  was 
material  to  ascertain  what  the  state  of  her  health  was  both  before 
and  after  that  day.    If  what  she  said  to  Susannah  Lees  were  not 
evidence  against  her  husband,  then  what  she  said  to  the  surgeon 
could  not  be  evidence  for  him :  yet  the  testimony  of  the  surgeon 
was  brought  forward  by  the  plaintiff  in  order  to  shew  that  the 
woman  was  an  insurable  life  at  the  time.    The  plaintiff  had 
therefore   made  it  evidence  by  his  own  examination  of  the 
surgeon.    And  if  that  were  evidence  when  making  for  him,  the 
same  sort  of  examination  could  not  cease  to  be  evidence  because 
it  turned  against  him.    But  even  if  every  thing  said  by  the 
woman  were  struck  out  on  the  one  side,  and  the  evidence  of  the 
surgeon  founded  on  his  examination  of  her  and  her  answers  to 
his  inquiries  on  the  other  side,  there  would  still  be  abundant 
evidence  to  shew  that  this  verdict  was  right.t 

Rule  discharged. 

t  Le  Blanc,  J.  was  absent  from  indisposition. 
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PAER  V.  ANDERSON.  i806. 

Feb  7 
(6  East,  202—208;  S.  C.  2  Smith,  31&--321.)  .^  ' 

Whether  an  msarance  of  a  ship  with  or  without  letter  of  marque  [  202  ] 
upon  a  certaiQ  Toyage  and  commercial  adventure  from  A.  to  B.  enables 
her  to  chase  for  the  purpose  of  hostile  attack  and  capture  any  vessel 
she  may  happen  to  descry  in  the  course  of  the  voyage  insured,  in  what- 
ever direction  or  to  any  limit,  and  whether  known  at  the  commencement 
of  such  chasing  to  be  an  enemy  or  not ;  or  whether  those  words  are  to 
be  confined  to  a  leave  to  employ  force  only  for  the  purpose  of  defence 
(including  a  liberty  of  attack  and  chase  only  so  far  as  they  may  be 
fairly  supposed  to  promote  ultimate  security) ;  must,  in  the  absence  of 
any  legal  decision  as  to  their  construction,  depend  upon  the  received 
practice  and  known  sense  of  commercial  men,  if  any  such  received  prac- 
tice there  be  in  the  use  of  them.  And  therefore  the  cause  was  referred 
to  another  trial  to  ascertain  the  commercial  usage  and  practice  in  that 
respect.  But  at  any  rate  such  words  do  not  appear  to  authorize  direct 
cruizing  out  of  the  course  of  the  voyage  in  search  of  prize. 

This  was  an  action  upon  a  policy  of  insurance  on  the  ship 
Mercury,  in  which  the  adventure  was  described  to  be  "  at  and 
from  Liverpool  to  the  ship's  ports  and  places  of  trade  on  the 
coast  of  Africa,  and  African  islands,  during  her  stay  and  trade 
on  the  said  coast  and  islands,  and  at  and  from  thence  to  her  final 
port  or  place  of  sale,  delivery,  or  discharge  in  the  British  West- 
India  islands,  &c.  with  liberty  to  stop,  touch,  and  trade  at  any 
place,"  &c.  in  the  course  of  the  voyage.  Declared  to  be  "  with 
or  without  letter  of  marque.*'  The  cause  was  tried  before  Lord 
Ellenborough,  G.  J.  at  the  sittings  at  Guildhall,  after  last  Trinity 
Term,  when  it  appeared  that  the  ship  sailed  from  Liverpool  on 
the  voyage  insured,  and  reached  the  coast  of  Africa,  and  traded 
there.  That  while  she  was  on  the  coast  she  met  with  another 
English  vessel  called  the  Sparrow,  and  soon  after  they  saw  a 
French  corvette  with  another  vessel,  which  afterwards  turned  out 
to  be  an  English  vessel  which  had  been  captured  by  the  corvette, 
and  which  prize,  coming  across  the  course  of  the  Mercury,  was 
taken  possession  of  by  her  without  going  out  of  her  way,  and  the 
prisoners  were  distributed  between  the  Mercury  and  the  Sparrow, 
and  the  prize  sent  for  Liverpool.  Soon  after  the  Mercury, 
pursuing  her  course,  saw  a  sail  to  leeward,  which  turned  out  to  be  a 
Spaniard,  a  quarter  of  a  point  upon  her  lee  bow ;  whereupon  the 
Mercury  altered  her  course  a  quarter  of  a  point,  and  after  pursu- 
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Pabb        ing  the  Spaniard  about  a  quarter  of  an  hour,  with  the  wind  ^right 
Andebsok.    ahead,  when  she  abandoned  the  chase,  and  continued  her  voyage, 
[  ♦203  ]      and  arrived  safe  in  the  West  Indies,  and  was  afterwards  wrecked 
in  the  course  of  the  voyage  described  in  the  policy.  And  the  sole 
question  was,  whether  this  chasing  for  a  quarter  of  an  hour  out 
of  the  direct  course  of  her  trading  adventure  were  or  were  not  a 
deviation  ;  the  plaintiff  contending  that  the  liberty  of  carrying  a 
letter  of  marque  authorised  the  ship  to  chase  any  vessel  which 
came  in  sight  in  the  course  of  the  voyage,  as  contradistinguished 
from  cruizing  in  search  of  prize :  that  otherwise  the  hberty  was 
nugatory,  as  without  any  letter  of  marque  it  was  lawful  for  every 
vessel  to  defend  itself  against  an  enemy.    The  defendant  on  the 
other  hand  contending  that  the  liberty  to  carry  a  letter  of  marque 
gave  no  authority  to  the  vessel  to  go  out  of  her  course  to  chase 
or  cruise ;  which  necessarily  leading  to  hostile  attack,  and  in 
case  of  making  prize  to  the  diminution  of  her  own  crew,  very 
materially  altered  and  increased  the  risk  of  that  which  was 
insured  as  a  commercial  adventure.    But  that  the  use  of  having 
a  letter  of  marque  was  in  case  of  resistance  to  or  capture  of  an 
enemy  by  whom  she  was  attacked,  or  on  whom  in  certain  cases 
she  might  be  induced  to  commence  the  attack  upon  a  principle  of 
self-defence,  to  prevent  their  being  treated  as  pirates.    Lord 
Ellbnborough  left  it  to  the  jury  whether  the  deviation  in  this 
case  were  for  the  purpose  of  hostile  capture  or  defence :  that  if 
they  were  of  opinion  that  it  was  for  the  purpose  of  hostile 
capture,   this    being    an    insurance    upon  a  mere   mercantile 
adventure,  he  thought  that  the  mere  liberty  to  carry  a  letter  of 
marque,  without  more,  would  not  justify  such  a  deviation ;  nor 
give  the  assured  a  liberty  of  engrafting  on  a  commercial  adven- 
ture an  adventure  for  hostile  capture ;  and  then  they  should  find 
[  ♦204  ]       for  the  *defendant.  But  if  it  were  for  the  purpose  of  defence,  which 
might  happen  in  various  ways,  as  by  making  a  shew  of  confidence 
in  the  face  of  an  enemy  with  a  view  to  deter  them  from  an 
attack;  or,  if  that  could  not  be  accomplished,  with  a  view  to 
obtain  some  advantage  in  the  conflict,  or  the  like ;  in  that  case 
they  should  find  for  the  plaintiff.    The  jury  found  a  verdict  for 
the  defendant. 
A  rule  nisi  was  obtained  in  Michaelmas  Term  last  for  setting 
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aside  the  verdict,  on  the  ground  of  a  misdirection,  which  was        Pabb 
opposed  by  Garrotv,  Topping y  and  Scarlett^  and  supported  by    akdebsox. 
Erskine,  GihhSy  Park,  and  Giles.   The  same  subject  was  so  recently 
discussed  in  Lawrence  v.  Sydebotham,\  that  it  is  unnecessary  to 
state  more  than  the  above  outline  of  the  arguments  urged  at  the 
trial. 

The  Court  directed  the  case  to  stand  over  for  the  purpose  of 
making  further  inquiry  as  to  the  case  of  Jolly  v.  Walker,  a  short 
note  of  which  is  given  in  Park's  Insur.  299,  and  which  was  much 
xelied  on  by  the  plaintiffs  counsel  in  argument.  And  in  this  Term 

Lord  Ellbnborough,  Ch.  J.  delivered  the  opinion  of  the  Court : 

This  was  a  motion  for  a  new  trial  in  an  action  tried  before  me 
at  the  sittings  at  Guildhall  after  last  Trinity  Term.     It  was  an 
action  upon  a  policy  of  insurance,  in  which  the  adventure  was 
"described  "  at  and  from  Liverpool  to  the  ship's  ports  and  places 
of  trade  on  the  coast  of  Africa  and  African  islands,  during  her 
stay  and  trade  on  the  said  coast  and  islands,  and  at  and  from 
thence  to  her  final  port  or  place  of  sale,  delivery,  or  discharge  *in      [  *205  ] 
the  British  West-India  islands,  &c.  declared  with  or  without 
letter  of  marque.^'    The  question  made  at  the  trial  was  upon  the 
effect  of  these  latter  words,  by  which  the  assured  was  expressly 
authorised  to  carry  a  letter  of  marque  if  he  should  think  fit.    On 
the   part  of  the  plaintiff  it  was  contended,  that  these  words 
authorised  the  ship  carrying  a  letter  of  marque  to  chase  any 
vessels,   descried  at  whatever  distance  in  the  course  of  the 
voyage,  for  any  indefinite  period  of  time,  and  in  whatever  course 
or  direction  the  ship  insured  might  in  virtue  of  such  pursuit  be 
induced  to  sail ;  and  that  no  deviation  incurred  in  the  course  of 
such  pursuit  discharged  the  underwriters.     On  the  other  hand  it 
was  contended,  that  the  terms  of  this  policy  having  designated  a 
mere  commercial  adventure  between  certain  prescribed  limits, 
that  the  liberty  of  taking  a  letter  of  marque  must  be  construed 
with  reference  and  as  subservient  to  the  main  objects  of  such  an 
adventure,  incorporating  only  therewith  such  a  portion  of  hostile 
risks  as  might  arise  from  the  use  of  a  letter  of  marque  for 
purposes  originally  or  ultimately  of  a  defensive  nature,  and  which 

t  Ante,  p.  385  (6  East,  45). 
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Pabb  an  act  of  aggression  might  in  some  cases,  and  with  a  view  only 
ANDEB80X.  to  ultimate  defence  and  safety,  properly  be.  And  that  under 
such  a  liberty  of  carrying  a  letter  of  marque  no  deviation  from 
what  would  otherwise  be  the  natural  and  ordinary  course  of  the 
voyage,  for  the  purpose  of  pursuing,  in  quest  and  for  the  chance 
of  prize,  vessels  which  at  the  time  of  instituting  such  pursuit 
were  not  even  known  to  belong  to  an  enemy,  was  warranted.  To 
this  opinion,  viz.  that  an  hostile  adventure  to  this  extent  was 
not  protected  by  a  liberty  to  carry  a  letter  of  marque,  I  at  the 
trial  inclined,  and  directed  the  jury  to  that  effect.  The  nisi  prius 
case  of  Jolly  v.  Walker,  Park,  299,  was  cited  as  an  authority, 
[  *206  ]  that  a  ship  having  ^letters  of  marque  might  chase  an  enemy  with- 
out being  said  to  have  deviated  :  and  it  was  supposed  that  that 
case  might  resemble  the  present  in  the  liberty  it  contains  of 
carrying  a  letter  of  marque.  But  upon  inspecting  the  policy,  it 
is  found  to  contain  no  such  form  of  words.  The  voyage  insured 
in  that  case  was  "  at  and  from  London  to  Cork  and  the  West- 
India  Islands,  with  liberty  to  call  at  St.  Eustatia ; "  and  the 
policy  contained  this  warranty,  "  warranted  to  proceed  on  the 
voyage  with  60  men,  equipped  with  22  guns,  and  six-pound  shot,, 
and  eheathed  with  copper;"  which  indicated  an  intention  at 
least  to  employ,  or  to  be  prepared  to  employ  a  competent  degree 
of  force  for  hostile  purposes.  And  it  was  contended,  that  it 
amounted  to  a  representation  at  least  of  an  intention  to  use  the 
vessel  as  a  private  ship  of  war,  and  that  in  virtue  of  her  having 
a  letter  of  marque  she  was  in  a  situation  and  had  a  capability  of 
being  so  used.  This  case,  supposing  what  the  note  in  Mr.  Park's 
book  states  to  have  passed,  affords  no  construction  of  a  policy 
containing  the  liberty  in  question,  inasmuch  as  that  policy  con- 
tained no  such  liberty.  In  the  absence  therefore  of  any  determi- 
nation on  the  effect  of  such  words,  and  where  the  words  are 
susceptible  of  different  meanings ;  where,  if  understood  in  their 
fullest  latitude,  they  would  authorise  the  acting  as  a  letter  of 
marque  for  all  purposes,  that  is,  in  other  words,  as  "  a  private 
ship  of  war,"  including  of  course  the  liberty  of  cruising  in  order  to 
take,  and  of  bringing  into  port  when  taken,  vessels  of  that  hostile 
nation  against  which  the  letters  of  marque  are  directed ;  an 
extent  in  which  the  plaintiff's  counsel  have  not  argued  that  these 
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words  should  be  understood ;  where  it  is  difficult  to  allow  what  is  Pars 
contended  for,  i.e.  an  indefinite  right  of  chasing  for  the  purpose  andbrsok. 
of  capture  all  vessels,  and  in  *whatever  directions,  and  that  [  ♦207  ] 
toties  quotiea,  whensoever  and  wheresoever  successively  descried, 
provided  the  original  pursuit  commences  from  a  point  in  the 
course  of  the  voyage,  without  suspending  or  superseding  wholly 
the  objects,  destination,  and  limits  of  the  commercial  adventure 
described  in  the  policy:  I  say  under  such  circumstances  of 
novelty  in  point  of  question,  as  far  as  respects  any  judicial 
determination  upon  the  eflfect  of  these  words,  and  considering  the 
difficulties  which  attend  the  construction  of  them  either  in  their 
most  extended  or  limited  sense,  it  may  be  material  to  ascertain, 
as  a  question  of  fact,  in  what  manner  the  parties  to  contracts 
containing  this  form  of  words  have  acted  upon  them  in  former 
instances,  by  paying  losses  where  deviations  of  the  kind  now  in 
question  have  happened ;  and  whether  they  have  as  yet  obtained 
in  use  and  practice,  as  between  assured  and  assurers,  any  and 
what  known  and  definite  import ;  we  think  it  fit  that  for  these 
purposes  this  case  should  undergo  a  second  trial.  If  it  should 
turn  out  upon  a  second  trial,  that  what  was  done  amounted  to 
cruizing^  then  no  question  will  necessarily  arise  as  to  the 
construction  of  the  policy ;  unless  indeed  it  shall  be  then 
contended  (which  has  not  been  done  on  the  present  occasion)  that 
the  words  in  question  allow  a  liberty  to  that  extent ;  and  if  it 
shall  be  so  contended,  the  evidence  which  the  Court  wishes  to 
have  brought  forwards  and  received  on  this  point  may  be 
necessary  towards  a  due  determination  upon  the  meaning  of  these 
words.  It  cannot  but  occur  that  these  doubts  might  be  obviated 
by  the  adoption  of  words  of  more  definite  import.  A  liberty 
"  to  act  as  a  private  ship  of  war  "  would  unexceptionably  and 
conclusively  convey  a  liberty  of  this  kind  in  the  largest  extent;  as 
a  liberty  "to  chase  in  the  course  of  *the  voyage"  would  convey  [  *208  j 
the  more  limited  and  restrained  one.  However  it  is  not  for  us 
to  prescribe  to  the  parties  what  terms  they  may  best  use  in 
such  contracts,  but  to  decide  upon  the  import  thereof  when  they 
have  obtained  a  known  and  definite  one,  either  as  adopted  by  the 
practice  and  use  of  mankind,  or  as  recognized  by  the  decisions  of 
courts  of  law.  n^^i^  absolute  for  a  new  trial. 

B.R. — ^VOL.  vin.  H  H 
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1806.  BEALET  V.  SHAW  and  0THEE8.t 

—'  (6  East,  208—219 ;  S.  C.  2  Smith,  321—331.) 

r  208  1 

^        *  The  owner  of  land  through  which  a  river  runs  cannot  by  enlarging  a 

channel  of  certain  dimensions  through  which  the  water  had  been  used 

to  flow  before  any  appropriation  of  it  by  another,  divert  more  of  it  to 

the  prejudice  of  any  other  landowner  lower  down  the  river,  who  had 

at  any  time  before  such  enlargement  appropriated  to  himself  the  surplus 

water  which  did  not  escape  by  the  former  channel. 

This  was  an  action  on  the  case,  wherein  the  plaintiff  declared 
that  on  the  1st  of  January,  1799,  he  was  possessed  of  certain 
lands,  mills,  and  other  buildings  and  machinery  used  in  his 
trade  of  a  whitster,  and  that  a  stream  of  water  used  to  flow  out 
of  the  river  Irwell  through  a  watercourse  through  his  land,  and 
was  used  to  work  his  said  mills  and  machinery ;  and  that  the 
defendants  then,  &c.  injuriously  widened,  deepened,  and  enlarged 
certain  fenders,  sluices,  and  watercourses,  leading  out  of  a  part 
of  the  river  Irwell  higher  than  the  commencement  of  the  plain- 
tiff's stream,  and  thereby  drew  off  and  diverted  from  the  said 
river  a  greater  quantity  of  water  than  used  to  flow  and  ought  to 
have  flowed  into  the  defendants'  fenders  and  sluices,  and  con- 
tinued the  same  so  widened,  &c.  and  the  water  so  drawn  off 
from  thence  hitherto,  and  thereby  prevented  the  same  from 
flowing  to  the  premises,  &c.  of  the  plaintiff,  by  which  he  was 
deprived  of  the  advantage  of  the  said  stream,  &c.  There  were 
several  other  counts  stating  in  substance  the  same  grievance  in 
[  *209  ]  different  ways.  Plea  not  guilty.  At  *the  trial  before  Graham, 
B.  at  the  last  Lancaster  assizes,  the  short  state  of  the  case  in 
evidence  appeared  to  be  this.  The  plaintiff's  and  the  defendants' 
mills  and  works  were  both  situated  near  the  banks  of  the  river 
Irwell,  from  the  water  of  which  they  were  supplied.  The  first 
diversion  of  the  river  was  in  1724,  when  a  mill  was  erected  on 
the  defendants'  premises  by  those  from  whom  they  claimed,  and 
a  weir  was  made  above,  and  the  water  brought  from  the  river  by 
means  of  a  sluice,  adequate  in  quantity  to  the  wants  of  the  then 
owners ;  the  remainder  (which  was  more  or  less  according  to  the 

t  See  a  similar  decision  in  WiltSj  <fee.  Co,  v.  Switidon^  Ac.  Co,  (1874-5)  L.  B. 
9  Ch.  461,  7  H.  L.  697.— E.  C. 
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season,  and  sometimes  but  little  in  dry  weather,)  continuing  to  Bealey 
flow  as  before  in  the  natural  channel.  Another  weir  was  built  shaw. 
by  the  owners  of  the  same  premises  about  40  years  ago,  and  a 
third  about  20  years  ago  ;  and  as  the  works  were  from  time  to 
time  enlarged,  more  water  was  taken  from  the  Irwell  to  supply 
them,  and  no  objection  made,  there  being  then  no  other  mill  on 
the  stream  in  that  part  of  the  country.  The  present  weir  of  the 
defendants  was  made  by  Messrs.  Potter  &  Grompton  (from  whom 
the  defendants  immediately  claimed)  when  they  were  in  posses- 
sion of  the  same  premises  in  1791.  It  was  made  about  forty 
yards  higher  up  the  river ;  and  at  the  same  time  the  sluice  by 
which  their  works  were  supplied  was  considerably  widened  and 
deepened,  so  that  nearly  double  the  quantity  of  water  was  drawn 
from  the  Irwell  which  had  ever  before  been  taken.  The  plain- 
tifTs  works  were  first  erected  in  1787,  and  his  weir  and  sluice 
then  first  made  upon  his  premises,  which  were  situated  lower 
down  the  stream,  and  between  the  works  of  the  defendants  and 
the  tail  of  their  sluice  where  the  water  was  again  returned  into 
the  bed  of  the  river,  which  there  made  a  great  bend.  In  con- 
sequence of  the  alteration  of  the  defendants'  sluice  in  1791,  by 
*which  so  much  more  water  was  taken  from  the  bed  of  the  river  [  •210  ] 
above  the  plaintiff's  works  than  before,  they  were  materially  im- 
peded, and  sometimes  obliged  to  stop  working  altogether.  Before 
that  time  there  was  no  complaint  of  want  of  water ;  but  then 
disputes  began  concerning  it :  and  the  defendants  still  attempted 
to  exercise  acts  of  exclusive  occupancy  of  the  water  after  the 
complaints  originated ;  for  they  put  a  lock  on  the  clough,  the 
key  of  which  was  kept  by  them  for  three  years  together,  and  ap- 
plications were  several  times  made  by  the  plaintiff's  foreman 
to  know  when  it  would  be  convenient  to  the  defendants  to  let  the 
plaintiff  have  some  water ;  and  he  was  told  that  he  should  have 
it  when  Shaw's  work  was  done.  But  it  was  agreed  that  a  person 
should  be  kept  to  watch  the  management  of  the  clough,  so  that 
the  plaintiff  might  have  the  water  immediately  at  all  times  when 
it  was  not  necessarily  used  by  the  defendants  :  and  this  person 
was  paid  by  both  parties  for  his  trouble ;  though  he  was  in  the 
employ  of  the  defendants,  and  was  desired  by  one  of  them  after 
the  enlargement  of  their  sluice  was  made  to  keep  the  plaintiff 

H  H  3 
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Bealxt  quiet.  The  defendants  called  no  witnesses;  bat  it  was  con- 
Bhaw.  tended  on  their  behalf  that  they  and  the  persons  from  whom 
they  claimed,  having  since  the  year  1724  down  at  least  to  1787 
had  the  free  and  exclusive  enjoyment  of  so  much  of  the  river  as 
they  thought  proper  to  appropriate  to  themselves,  increasing  the 
quantity  from  time  to  time  as  their  occasions  required,  it  was 
not  competent  to  the  plaintiff  at  the  latter  period  to  abridge 
their  right  by  the  erection  of  new  works  and  making  a  new  weir 
and  sluice  ;  but  having  placed  himself  between  their  weir  and 
their  mill-goit,  he  must  take  the  river  subject  to  the  defendants' 
use  of  it.  That  the  plaintiff  could  acquire  no  right  to  the  use  of 
[  •211  ]  any  part  *of  the  river  water,  adversely  to  the  defendants,  by  any 
enjoyment  short  at  least  of  20  years ;  and  here  they  had  only 
had  an  enjoyment  for  less  than  four  years  of  the  superfluous 
water,  which  the  defendants  had  then  no  occasion  for :  and  they» 
having  had  an  unlimited  use  of  the  river  for  so  long  before  1787, 
could  not  lose  that  right  by  a  non-user  for  so  short  a  period,  but 
were  at  liberty  to  appropriate  to  themselves  as  much  more  as 
they  wanted,  in  the  same  manner  as  they  had  several  times  done 
before  the  plaintiff's  works  and  sluice  were  erected  and  made. 
But  that  if  any  action  lay,  it  should  have  been  brought  against 
Potter  &  Crompton,  by  whom  the  increased  quantity  of  water 
had  been  originally  taken  in  1791,  which  the  plaintiff  had 
acquiesced  in,  and  not  against  the  defendants  who  had  purchased 
under  such  acquiescence.  The  learned  Judge  however  con- 
sidered that  the  important  period  for  the  jury  to  attend  to  as  to 
the  question  of  right  was  in  1791,  when  it  was  clear  that  an 
increased  quantity  of  water  had  been  drawn  by  the  defendants 
from  the  river  by  moans  of  the  then  newly-enlarged  and 
deepened  sluice ;  before  which  time  the  plaintiff's  works  had  been 
erected,  and  he  was  in  the  enjoyment  of  so  much  of  the  water  as 
had  not  been  before  appropriated  by  those  under  whom  the 
defendants  claimed.  That  persons  possessing  lands  on  the 
banks  of  rivers  had  a  right  to  the  flow  of  the  water  in  its  natural 
stream,  unless  there  existed  before  a  right  in  others  to  enjoy  or 
divert  any  part  of  it  to  their  own  use.  That  every  such  exclu- 
sive right  was  to  be  measured  by  the  extent  of  its  enjoyment ; 
and  if  Potter  &  Crompton  had  in  1791  taken  more  water  from 
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the  river  than  had  ever  been  done  before  by  themselves  or  those      Bealxt 

under  whom  they  claimed,  after  the  plaintiff  had  appropriated       shaw. 

what  was  before  left  *to  himself,  by  means  of  which  his  works      [  •212  ] 

were  injured,  this  was  a  damage  to  him,  and  the  continuance  by 

the  defendants,  who  succeeded  to  the  premises,  of  the  sluice  so 

deepened  and  enlarged  was  a  continuance  of  the  injury,  for 

which  an  action  lay.    That  the  applications  by  the  plaintiff's 

foreman  for  leave  to  take  the  water,  and  the  defendants  having 

kept  the  key  of  the  clough  which  regulated  the  supply  of  it, 

though  strong  were  not  conclusive  evidence  against  the  plaintiff, 

but  might  have  been  done  under  an  ignorance  or  misapprehen- 

sion  of  his  rights  at  the  time.     Under  this  direction  the  jury 

found  a  verdict  for  the  plaintiff  with  nominal  damages  ;   which 

was  moved  in  last  Hilary  Term  to  be  set  aside  upon  a  supposed 

misdirection  of  the  Judge  in  point  of  law,  upon  the  evidence : 

the  grounds  being,  1st,  That  the  evidence  of  exclusive  enjoyment 

by  the  defendants  and  those  from  whom  they  claimed  of  as 

much  of  the  water  as  they  had  occasion  for,  increased  from  time 

to  time  as  more  was  wanted  from  1724  downwards,  was  evidence 

to  be  left  to  the  jury  of  their  exclusive  right  to  the  whole  of  the 

river  water,  and  that  any  other  person  erecting  a  mill  afterwards 

on  the  same  stream  must  take  it  subject  to  the  defendants'  prior 

right  to  use  the  whole,  and  could  not  acquire  an  adverse  title 

against  it  imder  20  years  quiet  enjoyment.    2ndly,  That  here 

was  evidence  of  an  acquiescence  on  the  part  of  the  plaintiff  in 

the  defendants'  claim. 

Cockellf  Serjt.,  Topping^  Wood,  and  RicJiardson,  were  to 
have  shewn  cause  against  the  rule ;  but  after  hearing  the  two 
former  the  Court  called  on  the  other  side  to  support  the  rule. 
The  principal  part  of  the  contention  arose  on  the  facts  given  in 
evidence,  and  the  manner  in  which  *the  question  was  left  to  the  [  •213  ] 
jury,  both  of  which  were  satisfactorily  explained ;  and  the  pro- 
priety of  the  doctrine  above  stated  to  have  been  laid  down  by  the 
learned  Judge  at  the  trial  vindicated.  And  as  to  the  plaintiff's 
enjoyment  of  the  water  being  for  so  short  a  period  only  as  four 
years  before  the  new  diversion  by  the  defendants  in  1791,  they 
contended  that  it  was  immaterial  as  against  the  defendants ;  for 
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Bealey  that  he  had  the  same  right  to  appropriate  to  his  own  use  so 
Shaw.  much  of  the  stream  as  was  not  before  enjoyed  by  another,  as  the 
former  owners  of  the  defendants'  premises  had  to  appropriate  in 
1724  the  quantity  they  had  hitherto  enjoyed.  But  they  referred 
to  a  case  of  Prescott  v.  PhiUips,  before  the  late  Mr.  Serjt.  Adair, 
Chief  Justice  of  Chester,  in  1798,  where  he  had  ruled  that 
nothing  short  of  20  years  undisturbed  possession  of  water 
diverted  from  the  natural  channel,  or  raised  by  a  weir,  could 
give  a  party  an  adverse  right  against  those  whose  lands  lay 
lower  down  the  stream,  and  to  whom  it  was  injurious ;  and  that 
a  possession  of  above  19  years,  which  was  shown  in  that  case, 
was  not  sufficient.  And  here  the  last  increased  diversion  made 
by  the  defendants  was  much  within  that  time.  And  that  it  was 
made  to  the  prejudice  of  the  plaintiff  could  not  be  doubted  after 
his  appropriation  of  the  former  surplus  water  to  his  own 
works. 

Erakine,  Park,  Holroyd,  and  Scarlett,  argued  in  support  of 
the  rule  on  the  grounds  before  stated,  and  commented  at  length 
on  the  evidence ;  relying  particularly  on  what  some  of  the  wit- 
nesses had  said,  that  at  times  within  their  memory  so  much  of 
the  water  had  been  drawn  off  by  the  old  sluice  belonging  to  the 
works  now  occupied  by  the  defendants,  that  the  natural  bed  of 
[  ♦214  ]  the  river  was  left  *nearly  dry.t  They  also  referred  to  Cox  v. 
MatheivSyl  where  Lord  Hale  said,  "  If  a  man  have  a  watercourse 
running  through  his  ground,  and  erect  a  mill  upon  it,  he  may 
bring  his  action  for  diverting  the  stream,  and  not  say  antiquum 
molendinum :  and  upon  the  evidence  it  will  appear  whether  the 
defendant  hath  ground  through  which  the  stream  runs  before 
the  plaintiff's,  and  that  he  used  to  turn  the  stream  as  he  saw 
cause ;  for  otherwise  he  cannot  justify  it,  though  the  mill  be 
newly  erected."  And  they  argued  that  the  evidence  here  proved 
that  the  defendants  had  been  used  to  turn  the  stream  as  they 
saw  cause,  and  to  take  as  much  water  as  it  was  convenient  for 
them  to  have.    And  they  denied  the  authority  of  the  case  of 

t  It  appeared  however  that  this  eiality  of  the  witnesses  had  never 

circumstance   could  only  have  oc-  observed   it   in   this  state,  though 

curred  in  very  dry  seasons,  and  that  living  near  the  spot, 
for  a  very  short  period,  as  the  gen-         X  ^  Ventr.  237. 
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Prescott  V.  Phillips  to  the  extent  it  appeared  to  go,  as  it  was  in  Bbalkt 
common  experience  that  juries  were  directed  to  presume  a  grant  silLw. 
within  20  years  imder  circumstances. 

Lord  Ellenborough,  Gh.  J. : 

I  see  no  ground  for  disturbing  the  verdict.    If  the  whole 
evidence  were  left  to  the  jury  as  stated  by  the  learned  Judge, 
there  can  be  no  question  upon  it ;   and  if  the  verdict  had  been 
for  the  defendants  I  think  it  could  not  have  been  sustained. 
The  general  rule  of  law  as  applied  to  this  subject  is,  that,  inde- 
pendent of  any  particular  enjoyment  used  to  be  had  by  another, 
every  man  has  a  right  to  have  the  advantage  of  a  flow  of  water 
in  his  own  land  without  diminution  or  alteration.    But  an 
adverse  right  may  exist  founded  on  the  occupation  of  another. 
And  though  the  stream  be  either  diminished  in  quantity  or  even 
corrupted  in  quality,  *as  by  means  of  the  exercise  of  certain      [  •216  ] 
trades,  yet  if  the  occupation  of  the  party  so  taking  or  using  it 
have  existed  for  so  long  time  as  may  raise  the  presumption  of 
a  grant,  the  other  party  whose  land  is  below  must  take  the 
stream,  subject  to  such  adverse  right.    I  take  it  that  twenty 
years  exclusive  enjoyment  of  the  water  in  any  particular  manner 
affords  a  conclusive  presumption  of  right  in  the  party  so  enjoying 
it,  derived  from  grant  or  act  of  parliament.!    But  less  than 
twenty  years  enjoyment  may  or  may  not  afford  such  a  presump- 
tion according  as  it  is  attended  with  circumstances  to  support 
or  rebut  the  right.    Here  it  appears,  that  from  1724  downwards 
there  has  been  a  partial  enjoyment  of  the  water  of  this  river  by 
those  occupying  the  defendants'  premises  by  means  of  a  weir  of 
a  given  height,  and  a  sluice  of  given  dimensions.    In  this  state 
of  things  the  plaintiff  in  1787  comes  to  a  spot  lower  down  the 
stream,  and  erects  a  weir,  mill,  and  other  works  on  his  own 
land,  and  enjoys  the  rest  of  the  water  which  the  defendants  had 
not  been  accustomed  to  divert ;  and  this  he  does  for  four  years 
without  objection  from  any  person.     Supposing  the  question  had 
arisen  then  on  that  enjoyment  by  the  plaintiff  of  what  I  may 
say  was  less  than  his  natural  right,  of  a  right  abridged  by  the 

t  See  now,  as  the  ruling  authority      740,  50  L.  J.  Q.  B.  689, 44  L.  T.  844. 
upon    prescription     of     easements,      — B.  C. 
IMion  T.  Angus  (1881)  6  App.  Ca. 
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Bkalet  defendants'  prior  occupation  of  a  part  of  the  river  for  their  own 
Shaw.  purpoBes,  what  objection  could  have  been  made  to  it?  How 
could  it  have  been  shewn  that  the  occupiers  of  the  defendants' 
premises  were  then  in  possession  of  all  the  water,  when  it  is 
apparent  that  their  use  of  it  was  not  increased  so  as  to  deprive 
the  plaintiff  of  the  benefit  of  it  till  1791,  when  they  enlarged 
their  works,  and  for  the  very  purpose  of  appropriating  to  them- 
selves more  of  the  water  they  enlarged  their  sluice  ?  After  this 
enlargement  was  made  of  the  defendants'  sluice  in  1791  com- 
[  •216  J  plaints  *began ;  and  in  order  to  avoid  dispute  it  was  agreed  that 
the  fender  should  be  kept  by  a  man  who  was  employed  for  that 
purpose  by  both  parties,  and  paid  by  both  :  and  it  appears  that 
he  was  privately  directed  by  one  of  the  defendants  to  keep  the 
plaintiff  quiet  during  the  time.  But  why  keep  the  plaintiff  quiet 
if  he  had  no  right,  which  it  was  apprehended  he  might  assert  ? 
It  is  enough  however  to  say,  that  after  the  enlargement  of  the 
defendants'  sluice  it  was  a  disputed  right  of  enjoyment  of  the 
water,  and  no  grant  could  have  been  presumed  by  the  jury  on 
such  a  contested  enjoyment.  It  amounts  to  no  more  than  this, 
that  the  plaintiff  to  avoid  litigation  agreed  during  that  time  to 
receive  his  right  in  a  manner  more  abridged  than  he  need  have 
done ;  but  afterwards,  when  the  attempt  was  made  to  take  all 
the  water  from  him,  he  stood,  as  he  lawfully  might,  upon  his 
strict  rights,  and  brought  his  action  for  the  obstruction.  Upon 
the  whole  therefore  it  is  evident,  that  down  to  1791  the  defen- 
dants' right  to  the  water  had  only  been  exercised  in  a  limited 
manner :  and  no  objection  can  be  made  to  the  direction  of  the 
learned  Judge :  and  as  to  their  enjoyment  between  1791  and 
1803,  there  was  nothing  to  leave  to  the  jury  on  which  to  presume 
a  grant. 

Grose,  J. : 

The  verdict  is  neither  against  law  nor  fact.  The  plaintiff  had 
a  right  to  all  the  water  flowing  over  his  own  estate,  subject  only 
to  the  easement  which  the  defendants  might  have  in  it  in  respect 
of  the  premises  which  they  occupied  higher  up  the  river.  To 
what  extent  then  did  that  go  ?  It  appears  that  prior  to  the  year 
1791  the  occupiers  of  the  defendants'  premises  exercised  the  right 
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of  having  a  weir  in  the  river  of  a  certain  height,  and  diverting  bbalbt 
the  water  from  the  natural  channel  by  means  of  a  sluice  of  shaw. 
^certain  dimensions.  The  plaintiff  on  the  other  hand  had  a  [•217] 
right  to  all  the  water  coming  over  that  weir,  which  had  not  been 
carried  off  by  such  sluice.  Then  in  1791  Potter  and  Crompton 
convert  the  sluice,  which  was  before  a  narrow  channel,  into  what 
some  of  the  witnesses  call  a  canal,  made  both  wider  and  deeper 
than  before,  and  thereby  prevented  the  plaintiff  from  taking  the 
water  in  the  same  manner  that  he  had  done  for  four  years  before, 
and  as  he  was  entitled  to  take  it :  by  so  doing  they  incroached 
on  his  right,  and  deprived  him  of  a  benefit  which  was  attached 
to  his  estate.  It  was  an  extension  of  the  right  before  exercised 
by  them,  and  a  material  injury  to  the  plaintiff.  But  then  it  is 
said,  that  subsequent  to  the  enlargement  of  the  defendants'  sluice 
in  1791  they  kept  the  key  of  the  clough,  and  there  was  an  ac- 
quiescence of  the  plaintiff,  and  that  he  asked  leave  to  take  the 
water  when  it  was  not  wanted  by  the  defendants.  But  the  whole 
that  it  amounts  to  is  this,  that  all  the  evidence  of  the  right  being 
with  the  plaintiff  down  to  1791,  for  a  small  space  of  time  after- 
wards, (about  three  years),  rather  than  have  a  dispute  with  the 
defendants,  he  consented  to  this  arrangement,  by  which  he 
expected  to  have  the  benefit  of  the  water  with  their  consent. 
But  that  is  not  to  be  compared  with  the  weight  of  evidence 
in  support  of  the  plaintiff's  right :  and  if  the  verdict  had  been 
against  him  on  that  ground,  I  should  have  thought  that  there 
ought  to  have  been  a  new  trial ;  and  consequently  I  cannot  say 
that  this  verdict  is  wrong. 

Lawrence,  J. : 

I  think  the  law  was  very  correctly  stated  by  the  learned  Judge 
at  the  trial ;  and  the  objection  now  made  by  the  defendants  to 
the  plaintiff's  claim  is  inconsistent  with  the  ground  on  which 
they  attempt  to  rest  their  own  case.  For  they  contend  that  they 
had  a  right  *to  appropriate  as  much  of  the  water  as  they  pleased  [  *218  ] 
from  time  to  time  to  their  own  use ;  and  yet  they  deny  the  same 
right  to  the  plaintiff  to  appropriate  to  his  use  what  had  not  been 
appropriated  before  by  any  other  person.  In  this  the  defendants 
are  wrong;  for  if  the  occupiers  of  their  premises  could  before 
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Bealet  have  appropriated  to  themselves  any  part  of  the  water  flowing 
Shaw.  through  their  own  lands,  by  the  same  rule  those  through  whose 
lands  it  afterwards  flowed  might  appropriate  so  much  as  had  not 
been  appropriated  before  by  others.  The  question  then  is  reduced 
to  this,  whether  there  be  any  evidence  to  show  that  the  plaintiff 
was  attempting  to  obtain  more  water  than  he  had  before  the  en- 
largement of  the  defendants'  works  in  1791.  Now  the  evidence 
relied  on,  of  leave  asked  of  them  for  the  water  by  the  plaintiff, 
by  no  means  shews  that ;  for  though  in  a  case  of  doubt  concern- 
ing the  right  to  a  thing,  leave  asked  by  one  party  of  the  other 
for  the  use  of  it  would  be  strong  evidence  of  the  right ;  yet  here 
there  is  clear  evidence  of  what  the  right  was  down  to  that  period, 
namely,  that  the  defendants  had  only  a  right  to  all  the  water 
which  they  could  carry  off  in  a  sluice  of  certain  dimensions,  such 
as  they  had  been  used  to  enjoy  prior  to  the  year  1791,  when  they 
took  upon  themselves  to  enlarge  it  after  the  plaintiff  had  applied 
to  certain  uses  what  had  before  been  unappropriated  by  them. 

Lb  Blanc,  J. : 

As  to  whether  particular  facts  proved  in  a  cause  should  or 
should  not  be  pointedly  left  to  the  consideration  of  the  jury, 
much  must  depend  upon  the  manner  in  which  the  case  is  stated 
to  the  Judge  and  jury  at  the  time.  Now  here  the  point  insisted 
on  by  the  defendants  at  the  trial  was,  that  as  prior  to  the  year 
1787  those  who  occupied  the  defendants'  premises  were  the  only 
[  *219  ]  persons  *who  had  works  on  this  stream,  and  had  taken  from 
time  to  time  as  much  water  as  they  pleased,  leaving  the  rest  to 
flow  in  the  natural  channel,  the  plaintiff  who  came  in  1787  to  an 
estate  lower  down  the  river  had  only  a  right  to  take  so  much  as 
the  defendants  did  not  choose  to  take  at  any  future  time.  This 
position  it  was  which  my  brother  Graham  denied  to  be  law,  and 
I  think  he  properly  denied  it.  For  the  true  rule  is,  that  after 
the  erection  of  works  and  the  appropriation  by  the  owner  of  the 
land  of  a  certain  quantity  of  the  water  flowing  over  it,  if  a 
proprietor  of  other  land  afterwards  take  what  remains  of  the 
water  before  unappropriated,  the  first-mentioned  owner,  however 
he  might  before  such  second  appropriation  have  taken  to  himself 
BO  much  more,  cannot  do  so  afterwards.    Therefore  the  evidence 
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of  the  defendants  taking  more  of  the  water  after  the  appro- 
priation by  the  plaintiff  in  1787  did  not  interfere  with  the  rule  of 
law  as  laid  down  at  the  trial.  And  there  is  no  evidence  which 
goes  to  show  that  the  verdict  is  wrong ;  for  as  to  the  particular 
facts  which  it  is  now  said  ought  to  have  been  pointedly  stated 
for  the  consideration  of  the  jury,  if  they  were  not  relied  on  at  the 
time,  and  the  case  was  not  put  on  that  ground,  it  is  not  sufficient 
now  to  say  that  such  or  such  a  fact  might  have  applied  to 

another  view  of  the  case. 

Ride  dischargedA 


Bealet 

V. 

Shaw. 


DEWEY  V.  SIR    AI^DREW    BAYNTUN,  Bart. 

(6  East,  257—283.) 

In  a  question  whether  a  conveyance  of  the  bulk  of  a  debtor's  pro- 
perty to  trustees  is  a  bond  fide  transaction  or  a  contriyance  to  defeat 
creditors,  and  therefore  void  at  common  law,  or  by  the  stat.  13  Eliz. 
c.  Of  it  is  material  to  submit  to  the  jury  the  relative  value  of  the  pro- 
I>erty  withdrawn  from  the  reach  of  the  creditors  in  proportion  to  the 
amount  of  their  demands  at  the  time,  and  the  value  and  tangibility  of 
that  substituted  in  its  place,  in  aid  of  the  conclusion  that  the  deed  was 
oovenous  against  them:  and  therefore  a  verdict  for  the  plaintiff  (a 
judgment  creditor  who  had  issued  execution  and  brought  an  action  for 
a  false  return  against  the  sheriff  who  returned  nulla  bo7ia),  founded 
principally  on  these  concomitant  circumstances;  1.  The  previous 
embarrassment  of  the  husband ;  2.  the  want  of  notoriety  of  the  convey- 
ance at  the  time;  3.  the  want  of  an  inventory;  4.  the  continuance  of 
the  husband's  possession,  though  consistent  with  the  deed,  yet  without 
notice  of  the  change  of  property;  and  5.  the  appropriation  by  the 
husband  of  a  part  of  the  money  raised  by  the  trustees  to  his  own  use, 
without  objection ;  was  set  aside,  and  a  new  trial  granted  to  bring  the 
question  more  fully  before  the  Court  and  jury  as  to  the  good  faith  of 
tiie  transaction,  and  the  value  of  the  consideration,  and  its  availability 
to  the  creditors. 

This  was  an  action  by  the  plaintiff,  as  administrator  of  Eleanor 
Dewey,  against  the  defendant,  sheriff  of  the  county  of  Wilts,  for 
a  false  return  of  nidla  bona  (except  as  to  256Z.  58.)  to  a  writ  of 
testatum  fieri  facias  sued  out  by  the  said  Eleanor  upon  a  judg- 


t  In  an  action  on  the  case  be- 
tween Duncomhe  and  Sir  Ed,  Randall 
for  the  diversion  and  stopping  of  a 
river,  it  was  agreed  by  the  Court 
that  if  one  had  anciently  ponds  re- 
plexushed  by  channels  out  of  a  river, 


he  cannot  change  the  channels  if  any 
prejudice  accrue  to  another  by  that. 
Hetl.  32.  But  he  may  cleanse, 
though  he  cannot  change  or  enlarge 
them.     Brown  v.  Dest^  1  Wils.  174. 


1805. 
Feb.  11. 

[257] 
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Dewkt  ment  for  2,4002.  and  costs  recovered  by  her  against  Lord  Arundel 
Bayntuk.  0^  Wardour,  in  which  the  declaration  contained  the  usual 
averment,  that  at  the  time  of  the  delivery  of  the  writ  to  the 
sheriff,  and  before  the  return  thereof,  Lord  Arundel  had  goods 
'  and  chattels  within  the  bailiwick,  whereof  the  sheriff  might  have 
levied  the  debt  and  damages.  Upon  not  guilty  pleaded  the 
question  at  the  trial  before  Lord  EUenborough,  Gh.  J.  at  the 
sittings  at  Westminster  after  last  Trinity  Term  was,  whether 
certain  deeds  aftermentioned,  executed  by  Lord  Arundel,  before 

[  *258  ]  the  original  action  brought,  for  *conveying  to  trustees  a  certain 
life  estate  and  the  household  furniture  and  pictures  in  Wardour 
Castle,  in  trust  for  his  wife  Lady  Arundel  and  for  other  purposes, 
were  fraudulent  or  not  ?  If  fraudulent,  the  action  well  lay :  if 
valid  in  point  of  law,  the  return  of  the  sheriff  was  proper. 

The  plaintiff  proved  the  judgment  of  Mich.  Term  43  G.  III.  in 
the  suit  of  Eleanor  Dewey  against  Lord  Arundel  for  2,4002.,  the 
writ  indorsed  on  the  9th  of  December,  1802,  and  delivered  to  the 
sheriff  on  the  12th,  the  return  of  nulla  bona  (as  to  all  but  2662. 
5s.),  and  that  there  was  at  that  time  household  furniture  and 
pictures  in  Wardour  Castle,  where  Lord  Arundel,  who  appeared 
as  owner,  and  his  family  resided  and  still  continue  to  reside,  to 
the  value  (as  admitted)  of  above  8,0002. ;  but  there  was  no  proof 
of  what  the  actual  value  was.  The  debt  was  of  long  standing 
before  the  deeds  in  question.  On  the  part  of  the  defendant  the 
following  deeds  were  given  in  evidence:  1.  The  marriage  set- 
tlement of  Lord  and  Lady  Arundel  in  1764,  founded  on  prior 
articles,  by  which  it  appeared  that  Lady  Arundel  was  seised  in 
fee  before  marriage  of  estates  to  the  amount  of  between  3,(X)02. 
and  4,0002.  per  annum,  which  were  settled  upon  her  and  Lord 
Arundel  for  their  joint  hves,  and  the  life  of  the  survivor; 
remainder  to  the  use  of  the  issue  male  in  tail ;  remainder  to  the 
use  of  such  person  or  persons  as  Lady  Arundel  should  by  deed 
or  will  appoint ;  and  in  default  of  appointment,  remainder  to  her 
own  right  heirs  in  fee.  2.  Indentures  of  lease  and  release,  and 
appointment,  dated  28th  and  29th  of  April,  18(X),  between  Lord 
and  Lady  A.  of  the  one  part,  and  Lord  Clifford  and  Mr.  Arundel 
(who  had  married  the  two  only  daughters  of  Lord  and  Lady  A., 
the  only  issue  of  the  marriage)  of  the  other  part ;  which,  reciting 
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the  settlement  of  1764,  and  that  the  settled  estates  were  liable  to  Dewbt 
a  mortgage  of  8,716Z.  chiefly  raised  for  Lord  A.'s  benefit,  and  also  batntux. 
to  the  payment  *of  two  several  sums  of  10,000Z.,  the  marriage  [  •250  ] 
portions  of  the  two  daughters,  and  that  Lord  and  Lady  A.  had 
then  no  male  issue,  nor  a  probability  of  having  any  from  their 
advanced  age,  (Lady  A.  then  being  about  66,  and  Lord  A.  nearer 
70,)  witnessed  that  Lady  A.,  in  pursuance  of  an  agreement 
between  her  and  Lord  A.,  and  of  the  power  reserved  to  her,  ap- 
pointed that  the  estates  should  on  the  death  of  the  survivor  of 
them,  and  on  failure  of  their  issue  male,  and  subject  to  the 
beforementioned  charges,  remain  to  the  use  of  Lord  Clifford  and 
Mr.  Arundel,  their  heirs,  &c.  upon  the  trusts  after  mentioned ; 
and  Lord  and  Lady  Arundel  conveyed  the  estates  accordingly  to 
the  use  of  the  trustees  for  a  term  of  99  years,  if  Lord  and  Lady 
A.  and  the  survivor  should  so  long  live,  upon  the  trusts  thereafter 
mentioned,  and  subject  thereto,  to  the  several  uses  limited  to  the 
trustees  named  in  the  settlement  of  1764,  and  their  heirs,  for  pre- 
serving contingent  remainders  during  the  life  of  Lord  and  Lady 
A.  and  the  survivor  of  them,  and  to  their  issue  male,  by  way  of 
continuation  of  the  said  uses,  and  when  the  same  should  be  in- 
capable of  taking  effect,  to  the  use  of  Lord  Clifford  and  Mr. 
Arundel,  and  their  heirs,  in  trust  by  sale,  or  otherwise,  out  of 
the  said  term  or  the  inheritance  to  raise  12,000Z.  and  interest,  and 
pay  the  same  to  such  p^nson  or  persons  as  Lady  Arundel  should 
by  deed  appoint,  and  in  default  of  such  appointment,  to  her  own 
separate  use,  and  subject  thereto  should  stand  seised  of  the  said 
term  and  the  fee  to  such  uses  as  Lady  A.  should  by  deed  or  will 
appoint,  and  in  default  of  such  appointment,  to  Lady  A.  in  fee. 
This  deed  also  contained  a  covenant  by  Lord  and  Lady  Arundel 
to  levy  a  fine,  to  the  uses  therein-before  expressed,  (which  was 
levied  accordingly  in  Tr.  41  Geo.  III.)  3.  An  indenture  of  equal 
date  with  the  foregoing,  viz.  29th  April,  18(X),  between  the  same 
parties,  which,  after  reciting  *the  settlement  of  1764,  and  that  F  •^60  ] 
the  estates  were  liable  to  the  mortgage  of  3,716i.  and  the  portions 
of  the  daughters,  and  that  Lord  and  Lady  A.  had  no  male  issue, 
nor  a  probability  of  any  ;  recited  further  that  Lord  Arundel  was 
considerably  indebted  to  several  persons ;  that  the  sums  men- 
tioned to  be  charged  on  the  estates  were  raised  for  the  benefit  of 
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Dewet  Lord  A.,  and  had  been  applied  by  him  for  his  own  use,  except 
Bayntun.  2>^16Z.  for  an  inclosure  of  part  of  the  estates ;  that  Lord  A.  was 
indebted  to  the  estate  of  Lady  A.  in  the  whole  of  the  said  mort- 
gage debt  of  8,716^ ;  that  under  the  marriage  settlement  the 
estates  were  in  default  of  issue  male  subject  to  Lady  A.'s  sole 
appointment;  that  Lord  A.  was  possessed  of  pictures,  jewels, 
furniture,  books,  &c.  in  Wardour  Castle,  &c. ;  that  Lord  A.'s 
creditors  were  very  urgent  for  the  payment  of  their  debts ;  that 
it  had  been  agreed  between  Lord  and  Lady  A.  that  12,000^ 
should  be  charged  upon  her  estates,  and  applied  in  discharge  of 
Lord  A.'s  debts ;  and  that  the  estates  should  in  default  of  issue 
male  inheritable  under  the  settlement  of  1764  be  settled  to  the 
use  of  their  two  daughters  and  their  issue,  subject  to  a  power  for 
Lady  A.  to  charge  the  estates  with  3,000Z.  and  an  annuity  of  200/., 
and  that  Lord  A.  should  be  released  from  the  8,716/.  which  he 
was  indebted  to  Lady  A.'s  estate;  and  that  in  consideration 
thereof  Lord  A.  should  assign  to  trustees  for  the  separate  use  of 
Lady  A.  the  said  pictures,  &c.  And  also  reciting  that  in  pur- 
suance and  part  performance  of  the  said  agreement,  the  last 
abstracted  deed  of  even  date  with  this  had  been  executed ; 
witnessed,  that  in  further  pursuance  of  the  agreement,  and  in 
execution  of  her  powers,  Lady  A.  did  thereby  direct  and  appoint, 
that  Lord  Clifford  and  Mr.  Arundel,  their  heirs,  &c.  should  apply 
the  12,000/.  which  by  the  last-mentioned  indenture  they  were 
directed  to  raise  in  and  towards  the  discharge  of  such  of  the 
\  *20i  ]  debts  owing  by  Lord  A.  as  he,  *Lord  A.,  his  executors  and 
administrators  should  by  any  writing  or  writings  under  his  or 
their  hands  direct  or  appoint;  and  subject  to  the  levying 
thereof  should  pay  the  residue  of  the  rents  as  Lady  A.  should 
direct ;  and  in  default  thereof  for  her  separate  use.  And  in  case 
of  the  death  of  Lord  A.,  then  to  pay  such  rents  to  Lady  A. 
during  her  life ;  but  if  Lord  A.  should  survive  her,  then  to  pay 
the  rents  as  Lady  A.  should  by  will,  &c.  appoint,  and  in  default 
of  such  appointment  to  Lord  A.  for  life ;  and  after  the  decease  of 
Lord  and  Lady  A.,  and  in  failure  of  their  issue  male  inheritable, 
&c.  should  convey  the  estates  to  the  use  of  their  daughters  and 
their  children,  &c.  (subject  to  the  appointment  of  Lady  A.  by  will 
or  deed ; )  and  in  default  of  such  appointment,  in  moieties  to  the 
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two  daughters  in  strict  settlement ;  remainder  to  the  right  heirs  dewet 
of  Lady  Arundel.  Then  followed  a  declaration,  discharging  Lord  bayntuk. 
A.  from  any  claim  from  the  estate  of  Lady  A.  in  respect  of  the 
money  so  to  be  raised,  and  a  power  to  Lady  A.  to  charge  the 
estates  with  the  farther  sum  of  8,0002.  and  the  annuity  of  2002. : 
and  in  consideration  thereof  Lord  A.  conveyed  to  Lord  Clifford 
and  Mr.  Arundel  all  the  paintings,  &c.  statues,  plate,  jewels, 
china,  glass,  fixtures,  linen,  furniture,  &c.  books,  &c.  and  imple- 
ments of  household  and  husbandry  in  and  about  his  mansion  of 
Wardour  Castle,  &c.  in  trust  for  such  person  and  for  such 
intents  as  Lady  A.  should  appoint,  and  until  then  in  trust  for 
Lady  Arundel's  separate  use,  not  subject  to  the  debts  or  control 
of  Lord  A. ;  and  in  default  of  her  appointment  the  trustees  were 
after  her  death  to  assign  the  same  to  the  persons  who  would  be 
entitled  thereto  under  the  statute  of  distributions  if  Lady  A.  had 
survived  Lord  A.  This  deed  also  contained  a  covenant  by  Lord 
A.  within  six  months  to  make  an  inventory  of  the  articles,  and 
to  deliver  a  copy  to  *the  trustees.  No  inventory  however  ap-  L  *2C2  ] 
peared  to  have  been  taken  till  November,  1808,  which  was  after 
the  plaintiff's  execution  had  come  in.  The  execution  of  the 
deeds  of  April,  1800,  was  proved  by  Lord  Arundel's  general 
steward,  who  said,  on  cross  examination,  that  Lord  A.  for  two  or 
three  years  before  April,  1800,  was  in  embarrassed  circumstances, 
and  his  creditors  very  urgent.  That  he,  the  witness,  was  not 
made  acquainted  with  the  contents  of  the  deeds  at  the  time  of 
their  execution.  That  the  first  execution  at  Wardour  Castle  was 
brought  in  in  July,  1800,  for  1,271Z.  &c.  at  the  suit  of  another 
creditor,  when  the  trust  deed  was  shewn  to  the  under-sheriff ;  but 
the  debt  being  shortly  after  paid  by  the  witness  with  Lord 
Arundel's  money,  that  execution  was  withdrawn  without  any 
inventory  having  been  taken  by  the  sheriff.  In  that  year  and  in 
1801  several  other  executions  came  in,  which  were  satisfied  in 
general  by  money  of  Lord  Arundel's  paid  by  the  witness.  In  one 
or  two  instances  however  levies  were  made  of  farming  stock, 
wine,  and  other  articles  not  included  in  the  trust  deed.  Alto- 
gether debts  were  satisfied  to  the  amount  of  above  4,000Z.  The 
judgment  in  question  was  obtained  in  Michaelmas,  1802.  This 
witness  also  said,  in  answer  to  a  question  by  the  Court,  that  he 
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dewet  did  not  kno\r  of  any  notice  having  been  given  to  the  trustees  of 
Batktun.  these  executions.  Another  ^yitnes8,  the  house  steward,  proved 
that  he  had  received  the  trust  deed  from  Lady  Arundel  about  the 
end  of  June,  1800,  and  a  paper  signed  by  the  trustees,  authorizing 
him  to  keep  possession  of  the  goods  comprised  in  that  deed  on 
their  account ;  but  no  inventory  was  taken  to  his  knowledge  of 
the  goods.  A  clerk  of  the  conveyancer  next  proved  that  he  was 
present  at  the  execution  of  the  deeds,  and  immediately  after  drew 

r  ♦263  ]  the  order  from  the  trustees  to  keep  possession,  which  he  *sent  to 
Lord  Clififord  in  Devonshire  for  his  signature,  and  on  its  return 
deUvered  it  to  the  house  steward,  with  directions  to  shew  the 
sheriff  the  deed  if  he  came.  The  solicitor  to  Lord  Arundel  and 
to  the  trustees  then  proved  that  he  was  not  concerned  in  his 
lordship's  affairs  till  the  February  preceding  the  execution  of  the 
deeds ;  that  he  had  not  been  consulted,  and  knew  nothing  of  the 
deeds  till  June  or  July,  1800,  when  he  immediately  gave  notice  of 
them  to  the  sheriff,  and  made  them  as  public  as  possible.  The 
value  of  the  estates  comprised  in  the  deeds  were  proved  to  be 
about  8,000/.  per  annum.  It  appeared  that  a  mortgage  for  above 
5,000Z.  had  been  executed  by  the  trustees  under  the  trust  deed  to 
Mr.  Vanderclooster,  who  had  sent  an  execution  into  Wardour 
Castle  in  the  year  1801,  which  was  afterwards  withdrawn,  f 
There  was  also  proof  of  another  sum  of  2,000Z.  having  been  raised 
under  the  trust  deed,  of  which  above  5001.  came  into  the  hands 
of  Lord  Arundel  himself,  and  it  did  not  appear  how  it  had  been 
applied  by  him.  The  remainder  of  it  was  applied  in  discharge  of 
Lord  A.'s  debts,  but  it  did  not  appear  that  any  payment  had 
been  made  till  after  the  action  brought. 

Lord  Ellenborouoh  left  the  question  to  the  jury  upon  this 
evidence,  whether  the  trust  deeds  were  a  contrivance  to  defeat 
Lord  Arundel's  creditors,  and  void  under  the  stat.  18  Eliz.  c.  5  ; 
or  whether  they  were  a  bond  fide  transaction,  according  to  the 
distinction  taken  in  the  case  of  Cadogan  v.  Kennet :  J  and 
observed  upon  the  several  circumstances  of  dissimilarity  between 
the  two  cases.  His  lordship  pointed  out  to  the  jury  the  cir- 
cumstances of  the  concealment  of  the  contents  of  the  deed  of 

r .«/..  -.      29th  April,  ♦ISOO,  and  of  the  non-existence  of  an  inventorv, 

L    264  J  * 

t  Qucere  as  to  another  sum  of  2,000/.  raiBod.  %  Cowp.  432, 
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which,  if  Lady  Arunders  protection  had  been  the  object  in  view,  dbwry 
ought  to  have  been  taken.  Bat  he  left  it  to  them  upon  the  whole  BATNTtm. 
to  say  qiio  animo  that  deed  was  executed :  whether  substantially 
for  the  protection  of  Lady  Arundel,  who  had  purchased  the  goods 
for  the  consideration  therein  stated,  or  whether  in  truth  it  was 
intended  for  the  protection  of  Lord  Arundel's  property  from  his 
creditors.  The  jury  being  of  opinion  that  the  deeds  were 
fraudulent,  found  a  verdict  for  the  plaintiff. 

In  Michaelmas  Term  last  a  rule  nisi  was  obtained  for  setting 
aside  the  verdict  and  for  a  new  trial,  on  the  grounds,  1st,  That 
the  sale  was  bond  fide  and  valid  at  common  law,  and  not  within 
the  prohibition  of  the  stat.  18  Eliz.  c.  5.  2dly,  That  there  was 
a  full  and  fair  consideration  for  the  deed  of  the  29th  of  April, 
1800,  whereby  Lord  Arundel  conveyed  the  property  in  question 
to  Lady  A.'s  trustees.  And  that  neither  the  previous  embarrass- 
ment of  Lord  Arundel,  nor  the  want  of  notoriety  of  the  execution 
of  the  deeds,  nor  the  neglect  of  having  an  inventory  of  the  goods, 
nor  the  fact  of  Lord  Arundel's  continuing  in  the  use  and  enjoy- 
ment of  the  goods  after  the  conveyance,  nor  the  subsequent 
appropriation  to  his  use  of  part  of  the  trust  money  raised  under 
the  deeds,  were  either  singly  or  collectively  sufficient  badges  of 
fraud  to  avoid  the  conveyance. 

Garrotv,  Park,  and  Wiglep  shewed  cause  in  the  same  Term. 

[They  cited  Jarman  v.  WooUoton,  (1  R.  E.  780,  8  T.  E.  618 ; 
Twyne's  case,  8  Co.  Eep.  81 ;  &c.,)  and  as  badges  of  fraud  in  this 
case,  relied  upon  *lst.  The  previous  embarrassment  of  Lord  A. ;      [  *267  ] 
*2dly,  The  secrecy  of  the  conveyance  at  the  time  and  the  subse-       [  •^es  ] 
quent  want  of  notoriety ;  *8dly,  The  want  of  an  inventory ;  *4thly,      [  *2r.9  ] 
The  continuance  of  the  possession  and  use  of  the  furniture,  &c.      '-     '   ^ 
by  Lord  A.  after  the  conveyance.    This  though  consistent  with 
the  deed,  and  therefore  not  fraudulent  in  itself,  made  it  more 
necessary  to  give  notice  of  the  change  of  property,  and  to  have 
an  inventory  of  the  furniture,  &c. ;  5thly,  The  fact  of  the  trustees 
having  paid  over  the  money  raised  by  them  for  the  purposes  of 
the  trust  into  Lord  A.'s  own  hands,  trusting  to  him  for  the 
application  of  it,  and  of  their  having  suffered  him  to  appropriate 
part  of  it  to  his  own  use.] 

B.B. — ^VOL.  vni.  I  I 
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Dewey  Erskine,  Gibbs,  Dillon,  and  Ricliardson,  in  support  of  the 


Bayntux. 


rule. 


*    *    * 


[271] 

f  279  ]  The  case  stood  over  till  this  Term ;  when 

Lord  Ellenborough,  Ch.  J.  delivered  the  opinion  of  the  Court : 

[  280  ]  The  question  in  this  case  was,  Whether  the  trust  assignment 

of  the  28th  and  29th  of  April,  1800,  made  by  Lord  Arundel  to 
trustees  for  his  wife,  upon  the  considerations  in  the  deeds  of 
that  date  mentioned,  were  fraudulent  and  void  ?  Upon  which 
question  depended,  whether  the  return  of  nulla  bona  made  by 
the  sheriff  to  the  plaintiff's  execution  against  Lord  Arundel  were 
or  were  not  a  false  return.  The  question  which  was  submitted 
to  the  consideration  of  the  jury  under  all  the  circumstances  of 
the  case,  was  (in  the  terms  used  by  Lord  Mansfield  in 
Cadogan  v.  Kennet,  Cowp.  435,)  "  Whether  it  were  a  bond  fide 
transaction,  or  a  trick  and  contrivance  to  defeat  creditors." 
Much  of  the  argument  in  this  case  on  the  part  of  the  plaintiff 
has  turned  upon  the  alleged  inadequacy  of  the  consideration 
agreed  to  be  received  by  Lord  Arundel  for  the  assignment  of  the 
paintings,!  statues,  furniture,  &c.  in  the  several  mansion-houses 
of  his  lordship,  and  which  were  by  those  deeds  assigned  to 
trustees  for  Lady  Arundel  in  consideration  of  12,000Z.  "  proposed 
and  agreed,"  (as  the  indenture  of  29th  of  April,  1800,  recites,) 
to  be  charged  upon  the  estates  of  Lady  A.  and  applied  in 
discharge  of  his  lordship's  debts ;  and  for  the  payment  of  which 
his  creditors  on  the  face  of  that  deed  are  stated  to  be  urgent. 
And  it  has  been  contended  on  the  part  of  the  plaintiff,  that  the 
agreement  which  it  was  the  object  of  the  several  deeds  to  effec- 
tuate was  in  substance  covenous,  as  against  the  creditors,  who 
were  it  is  said  materially  prejudiced  thereby,  inasmuch  as  they 
not  only  were  deprived  of  their  remedy  by  execution  against  the 
goods  themselves  so  conveyed  to  the  trustees,  but  inasmuch  also 

[  •SSI  ]  as  the  very  price  to  be  *paid  for  the  same,  the  12,000Z.  itself, 
was  not  raised  in  the  first  instance  out  of  any ''  estates  of  Lady 
A."  but  out  of  the  life  estate  of  Lord  Arundel  himself,  to  which 

t  There  were  two ;  but  all  the  valuable  part  of  the  furniture,  &c.  was  at 
Wardour. 
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he  was  entitled  under  his  marriage  settlement  of  1764,  and  Dewby 
which  life  estate  of  Lord  A.  was  also  before  the  execution  of  the  bayntun. 
deeds  of  1800  extendible  for  the  benefit  of  the  creditors  by  legal 
execution,  after  redeeming  certain  mortgages  thereupon,  and 
which  the  creditors  were  competent  to  redeem.  Thus,  as  the 
plaintiff  contended,  by  the  operation  of  this  contrivance  the 
creditors  lost  both  the  goods  and  the  price  of  the  goods,  each  of 
which  before  the  execution  of  these  deeds  was  an  accessible  fund 
for  satisfaction  of  their  debts,  and  they  acquired  in  lieu  of  both 
only  a  sum  of  12,000Z.,  to  which  it  does  not  appear  that  any 
individual  creditor  can  resort,  so  as  to  compel  the  application 
thereof  for  his  benefit  during  the  life  of  Lord  Arundel,  with 
whom  the  power  of  appointing  it  amongst  such  creditors  as  he 
should  direct  during  his  life  entirely  rested :  at  least  no  case  has 
been  cited  to  shew  that  a  court  of  equity  would  interfere  with 
such  a  power  of  appointing  in  Lord  Arundel  as  long  as  he  lived, 
although  a  court  of  equity  would  it  seems  treat  this  fund  as 
assets  in  the  hands  of  his  executors  after  his  death.  The 
bargain  therefore,  upon  the  argument,  appeared  to  stand  thus ; 
assuming  the  furniture,  paintings,  &c.  to  be  worth,  as  admitted, 
8,000Z. ;  that  the  life  interest  of  Lord  A.  in  his  wife's  Lincoln- 
shire estate,  considering  his  age  as  70,  and  as  being  of  the  cal- 
culated value  of  six  years  purchase,  and  the  estate  as  worth 
3,000Z.  a  year  only,  instead  of  near  4,000Z. ;  the  creditors,  in 
this  way  of  computation,  would  by  the  operation  of  these  deeds 
have  lost  these  means  of  satisfaction  from  goods  of  the  value  of 
8,000Z.  from  *Lord  A.'s  life  estate ;  of  8,000Z.  per  annum,  which  [  ♦282  ] 
at  six  years  purchase  is  of  the  value  of  18,000!.,  in  all  26,0002. 
funds,  which  were  before  accessible  immediately  to  each  creditor 
by  his  own  suit  and  execution ;  and  the  creditors  would  have 
gained  in  lieu  thereof  a  gross  sum  of  12,000Z.,  and  which  was 
only  accessible  by  them  at  the  soonest  upon  the  death  of  Lord 
Arundel,  i.e.  at  the  distance,  according  to  the  same  media  of 

• 

calculation,  of  six  years  or  more,  when  upon  his  death  it  might 
be  expected  to  become  assets  in  the  hands  of  his  executors  for 
the  payment  of  their  debts.  And  indeed  if  the  several  facts  upon 
which  this  alleged  inadequacy  is  founded  had  been  given  in 
evidence  to  the  jury,  viz.  the  annual  value  of  the  estates,  the 

I  I  2 
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Dewet  age  of  Lord  Arundel,  the  value  of  Lord  Arundel's  life  interest 
Bayntuk.  therein,  and  the  value  of  the  goods,  it  would  have  raised  a  most 
important  question,  whether  an  assignment,  by  the  terms  of 
which  the  creditors  of  the  party  assigning  such  property  were  to 
be  so  materially  prejudiced,  was  not  a  covenous  act  between 
the  parties  thereto,  and  on  that  account  void  as  against  creditors 
both  at  common  law  and  within  the  stat.  18  Eliz.  However,  as 
those  facts,  although  assumed  and  in  part  admitted  upon  the 
argument,  were  not  before  the  jury,  by  whom  the  present  verdict 
has  been  found,  we  do  not  feel  ourselves  warranted  (without  an 
express  consent  of  the  parties,)  in  founding  any  conclusions 
thereupon,  or  in  deciding  what  in  the  result  may  be  fit  to  be 
considered  as  the  conclusion  of  law  resulting  therefrom  when 
those  facts  shall  have  been  duly  submitted  to  the  consideration 
of  a  jury.  For  the  purpose  therefore  of  having  these  facts 
inquired  into,  and  of  investigating  and  establishing  more  fully 
than  was  done  on  the  last  trial  the  state  and  amount  of  Lord 

[  *2S3  ]  ^Arundel's  debts  at  the  time  when  the  assignment  in  question 
was  executed,  we  think  there  should  be  a  new  trial  in  this  case. 

Rule  absolute. 


1805.  FLETCHER  v.  WILKINS  and  Three  Others. 

-^^*-  (6  East,  283—288 ;  S.  C.  2  Smith,  365—376.) 

[  283  ]  Beplevin  is  not  an  action  within  the  stat.  24  Oeo.  IE.  c.  44.  s.  6, 

which  protects  constables,  &c.  (and  amongst  others  parish  officers 
distraining  for  a  poor's  rate)  acting  under  a  magistrate's  warrant  from 
any  action,  imtil  demand  made  or  left  at  their  usual  place  of  abode,  &c. 
by  the  party  intending  to  bring  such  action,  &c. 

To  an  action  of  replevin  for  taking  the  plaintiff's  cattle,  and 
unjustly  detaining  the  same  against  sureties  and  pledges  until, 
(fee.  the  defendants  by  their  plea  avowed  and  made  cognizance  of 
the  taking,  two  of  them  as  overseers  of  the  poor,  a  third  as 
churchwarden  of  the  hamlet  of  Milton,  in  the  parish  of  Shipton, 
in  the  county  of  Oxford,  and  the  fourth  as  their  bailiff,  under  a 
warrant  of  distress  of  two  magistrates  made  and  issued  on  the 
21st  of  July,  1802,  for  levying  Sil.  13s.  5W.  due  from  the  plain- 
tiff  upon  a  poor  rate  duly  made  and  published  for  the  said  hamlet ; 
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and  which  rate  the  plea  stated  that  the  plaintiff  had  before  Fletgheb 
the  issuing  of  the  warrant  been  duly  summoned  before  them  to  wilkiks. 
shew  cause  why  he  should  not  pay,  and  had  shewn  no  sufficient 
cause ;  by  which  warrant  the  said  justices  had  commanded  the 
churchwarden  and  overseers  of  the  poor  of  the  said  hamlet  forth- 
with to  distrain  the  goods  of  the  plaintiff;  and  that  if  within  six 
days  next  after  such  distress  the  said  sum  with  charges,  &c. 
should  not  be  paid,  then  they  should  sell  the  said  goods  so  dis- 
trained, and  out  of  the  money  arising  therefrom  detain  the  said 
84Z.  13^.  B^d.  and  charges,  &c.  rendering  to  the  plaintiff  the 
oveirplus,  &c.  The  plea  then  proceeded  to  state  the  delivery  of 
the  warrant  to  the  churchwarden  and  overseers  of  the  poor, 
defendants,  to  be  executed;  that  they  required  the  plaintiff  to 
pay  the  sum  due  under  the  *rate ;  and  because  he  refused  so  to  [  *284  ] 
do,  they  as  such  churchwarden  and  overseers,  and  the  other 
defendant  as  their  bailiff  and  by  their  command,  acknowledged 
taking  the  plaintiff's  cattle,  &c.  as  for  a  distress,  &c.  And  the 
plea  concluded  with  an  averment  that  no  demand  of  the  perusal 
or  copy  of  the  said  warrant  was  ever  made  or  left  at  the  usual 
place  of  abode  of  either  of  the  defendants  by  the  plaintiff,  or  his 
attorney  or  agent,  in  writing,  as  by  the  statute  in  such  case 
made  is  directed.  To  this  the  plaintiff  pleaded  a  frivolous  plea 
in  bar,  denying  that  at  the  time  of  making  the  said  warrant  of 
distress  there  was  any  such  rate,  &c.  approved  by  the  justices, 
&c.  as  in  the  said  warrant  is  mentioned,  &c.  To  which  there 
was  a  demurrer,  assigning  for  special  cause  that  the  plaintiff  had 
not  answered  to  that  part  of  the  said  avowry  and  cognizance  in 
which  it  is  alleged,  that  no  demand  was  made  of  the  perusal  and 
copy  of  the  said  warrant  therein  mentioned,  but  had  by  his  plea 
admitted  that  no  such  demand  was  made.    Joinder  in  demurrer. 

This  case  was  very  elaborately  and  ably  argued  by  Abbott 
for  the  defendants,  and  W.  E.  Taunton  for  the  plaintiff ;  but  the 
same  point  having  been  twice  before  discussed  in  cases  reported, 
and  the  Court  having  adverted  in  giving  their  judgment  to  the 
principal  arguments  urged  at  the  bar,  it  is  unnecessary  to  state 
them  here.  After  time  taken  to  re-consider  the  conflicting 
authorities, 
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Fletcheb    Lord  Ellenborough,  Ch.  J.  delivered  the  unanimouB  judgment 
WiLKiNs.  of  the  Court : 

This  was  an  action  of  replevin  against  four  defendants,  in 
which  the  two  first  defendants  avow  as  overseers  of  the  poor  of 
the  hamlet  of  Milton,  in  the  parish  of  Shipton,  in  the  county 

[  •285  ]  q{  Oxford ;  the  third,  as  churchwarden  of  the  *8ame  hamlet ; 
and  the  fourth  defendant,  as  their  bailiff,  makes  cognizance  for 
taking  the  plaintiff's  cows  under  the  warrant  of  two  justices  of 
peace  for  levying  by  distress  upon  the  goods  and  chattels  of  the 
plaintiff  a  poor's  rate,  after  the  same  had  been  duly  demanded. 
The  defendants  conclude  their  avowry  and  cognizance  by  aver- 
ring, that  no  demand  of  the  perusal  or  copy  of  the  warrant 
was  ever  made  upon  or  left  at  the  usual  place  of  abode  of  the 
defendants  by  the  plaintiff,  or  his  attorney,  or  agent,  as  required 
by  the  statute ;  and  pray  judgment  and  a  return  of  the  cows, 
&c.  To  which  avowry  there  is  a  frivolous  plea  in  bar,  and  a 
demurrer  thereto ;  assigning  for  cause,  that  the  plaintiff  has  not 
by  his  plea  to  the  avowry  and  cognizance  in  any  manner 
answered  that  part  thereof  in  which  it  is  alleged,  ''that  no 
demand  was  made  of  the  perusal  and  copy  of  the  warrant  there- 
in mentioned ; "  but  hath  by  his  said  plea  admitted  that  no 
such  demand  was  made.  To  this  there  is  a  joinder  in  demurrer. 
And  the  question  arising  upon  these  pleadings  is,  whether  the 
stat.  24  Geo.  11.  c.  44,  s.  6,  (which  provides  that  no  action  shall 
be  brought  against  any  constable  or  other  officer  for  anything 
done  in  obedience  to  the  warrant  of  a  justice  until  demand  shall 
have  been  made,  in  the  manner  prescribed  by  that  Act,  of  the 
perusal  and  copy  of  such  warrant,  and  the  same  hath  been 
refused  or  neglected  for  the  space  of  six  days  after  such  demand) 
extend  to  the  action  of  replevin.  The  cases  upon  this  subject 
are  Miltcard  and  Caffiuy  2  Sir  W.  Blackstone's  Rep.  1330 ;  in 
which  case  the  Court  determined  that  the  action  of  replevin  was 
*'  an  action  in  rem  to  which  that  statute  had  been  never  holden 
to  extend :  "  and  Pearson  v.  Roberts y  Willes's  Rep.  668 ;  in 
which  it  was  decided  that  an  action  of  replevin  could  not  be 

[  •286  ]  maintained  against  persons  making  a  distress  for  *not  perform- 
ing the  highway  duty,  as  a  demand  had  not,  previous  to  the 
commencement  thereof,  been  made  of  the  justices'  warrant. 
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And  Lord  Gh.  J.  Willes  there  distinguished  between  a  replevin  Fletcheb 
by  plaint  or  mandatory  writ  to  the  sheriff,  to  have  the  goods  wilkixs. 
again,  which  he  stated  not  to  be  within  the  statute,  and  replevin 
by  action  to  recover  damages.  And  in  addition  to  this  there  is 
the  authority  of  an  obiter  dictum  of  Lord  Kenyon  in  Harpur  v. 
Carr,t  7  T.  R.  270,  t  that  but  for  the  case  of  Mihcard  and 
Caffin  he  should  have  thought  replevin  within  the  statute.  And 
one  cannot  but  feel  the  force  of  the  observation  made  by  Lord 
Kenyon  on  that  occasion,  ''that  convenience  requires  that  it 
should  be  so,  otherwise  it  is  in  the  plaintiff's  power  to  evade  the 
provisions  of  the  act,  by  adopting  a  particular  mode  of  proceed- 
ing which  depends  on  his  own  choice."  The  case  in  Willes's 
Beports  seems  to  go  on  a  distinction  between  an  action  of 
replevin  where  damages  are  to  be  recovered,  and  a  proceeding 
only  to  have  the  goods  again.  But  the  industry  of  the  gentleman 
who  very  ably  argued  this  case  has  not  succeeded  in  discovering 
such  first-mentioned  mode  of  proceeding  by  action  of  replevin  to 
recover  damages,  as  contradistinguished  from  proceedings  to 
have  the  goods  again.  There  does  not  appear  in  any  of  the 
books  any  proceeding  in  replevin  which  has  not  commenced  by 
writ,  requiring  the  sheriff  to  cause  the  goods  of  the  plaintiff 
to  be  replevied  to  him,  or  by  plaint  m  the  sheriff's  court,  the  . 
immediate  process  upon  which  is  a  precept  to  replevy  the  goods  of 
the  party  levying  the  plaint.  Both  those  modes  *of  proceeding  [  *287  ] 
are  in  rem,  i.e.  to  have  the  goods  again :  and  if  so,  and  there 
should  not  be  any  action  of  replevin  for  the  recovery  of  damages 
only,  then  the  case  in  Lord  Ch.  J.  Willes's  Beports  will  be  an 
authority,  in  addition  to  that  of  Milward  and  Caffin,  to  shew 
that  the  statute  24  Geo.  II.  does  not  extend  to  the  case  now 
before  the  Court.  The  reason  assigned  by  Lord  Kenyon  ab 
inconvenienti  has  undoubtedly  great  weight ;  but  on  the  ojther 
hand  it  appears  to  us  that  the  inconvenience  of  depriving  the 
subject  of  his  remedy  by  replevin  is  full  as  great,  if  not  greater : 
for  it  may  happen  that  no  damages  which  a  jury  is  properly 

t  In  that  case,  it  was  decided,  that  tection  of  the  statute  24  Geo.  II. 

a  chuiohwarden  taking  a  distress  for  c.  44,  in  an  action  of  trespass, 
a  poor's  rate  under  a  warrant   of         t  4  E.  B.  440. 
magistrates  was  entitled  to  the  pro- 
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fletcheb    authoriBed  to  give  can  compensate  the  loss  of  a  particular  chattel 
WiLKiNB.     which  the  owner  may  be  for  ever  deprived  of,  if  he  cannot  sue 
a  replevin.    In  addition  to  the  authorities  quoted,  the  argument 
arising  from  the  several  statutes  is  very  strong  in  favour  of  the 
plaintiff.    The  stat.  43  Eliz.  c.  2,  which  is  the  foundation  of  the 
poor's  rate,  considers  replevin  as  a  proceeding  in  which  the 
right  to  levy  by  distress  any  sums  claimed  on  account  of  that 
rate  may  be  properly  controverted ;  for  by  the  19th  sect,  of  that 
Act  a  form  of  avowry  is  given  in  case  of  a  distress  made  :  and 
the  distress  under  that  statute  was  in  the  nature  of  an  execu- 
tion  ;  for  the  sums  assessed  for  the  relief  of  the  poor  are  by  the 
4th  sect,  directed  to  be  levied  by  distress  and  sale  :  and  it  would 
be  going  very  far  indeed  to  say  that  so  beneficial  a  remedy  is  in- 
directly taken  away  by  the  general  words  of  the  stat.  24  Geo.  II., 
when  the  provisions  which  are  enacted  in  that  statute  as  to 
the  form  of  plea,  &c.  are  not  adapted  to  the  proceedings  in 
replevin ;  and  though  it  was  truly  said  that  prior  to  the  stat. 
27  Geo.  in.  c.  20,  a  demand  of  a  copy  of  the  warrant  might  have 
[  *288  ]      been  made,  and  notice  given  with  *effect  to  the  magistrate 
before  the  distress  was  sold,  the  time  for  such  sale  being  then 
indefinite :   yet  it  is  not  to  be  intended  that  the  Legislature 
would  have  passed  that  Act  in  a  way  to  defeat  the  remedy  by 
replevin,  had  it  been  supposed  that  the  stat.  24  Geo.  II.  had 
extended  to  it.    In  truth  the  stat.  27  Geo.  II.  leaves  the  question 
upon  the  construction  of  the  stat.  24  Geo.  U.,  as  applied  to  a 
poor's  rate,  where  it  was  before :  for  antecedently  to  the  stat. 
27  Geo.  II.,  a  distress  taken  for  the  poor's  rate  under  the  stat. 
43  Eliz.  c.  2,  s.  13,  might  have  been  sold  immediately ;  and  a 
replevin  in  such  case  in  order  to  serve  the  party,  must  have  been 
sued  out  as  soon  as  possible  after  the  distress  made,  without 
waiting  for  a  copy  of  the  warrant,  or  the  giving  of  notice  to  the 
magistrate  :  and  from  the  incongruity  between  the  steps  required 
and  provisions  directed  by  the  stat.  24  Geo.  II.,  and  the  pro- 
ceedings in  replevin,  in  addition  to  the  reasons  before  given,  we 
think  it  was  not  intended  by  the  Legislature  that  the  provisions 
of  the  stat.  24  Geo.  II.,  c.  44,  should  extend  to  this  action  of 
replevin. 

Judgment  for  the  plaintiff. 
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EGEKTON  v.  MATTHEWS  and  Another.  i805. 

(6  East,  307—308;  S.  C.  2  Smith,  389—390.)  Feb^2. 

A  memorandum  signed. by  the  defendants,  whereby  they  agreed  to         [  307  ] 
give  so  much  for  goods,  takes  the  case  out  of  the  17th  sect,  of  the 
Statute  of  Frauds,  though  not  signed  by  the  seller,  nor  expressing  any 
consideration  for  the  defendants*  promise,  otherwise  than  by  inference 
from  their  own  obligation. 

This  was  an  action  on  the  case  against  the  defendants  for  not 
accepting  and  paying  for  certain  goods  which  they  had  con- 
tracted to  purchase  by  the  following  memorandum  in  writing  : 
"  We  agree  to  give  Mr.  Egerton  19d.  per  lb.  for  80  bales  of 
Smyrna  cotton,  customary  allowance,  cash  8  per  cent.,  as  soon 
as  our  certificate  is  complete.  (Signed)  Matthews  and  Tubnbull, 
and  dated  2nd  Sept.,  1808."  The  defendants  had  before  become 
bankrupts,  and  their  certificate  was  then  waiting  for  the  Ld. 
Chancellor's  allowance,  and  after  it  was  allowed  they  signed  the 
memorandum  again.  On  the  opening  of  the  case  at  the  trial  at 
the  sittings  after  last  term  at  Guildhall,  it  was  objected,  on  the 
authority  of  Wain  v.  Warlter8,\  that  the  contract  being  altogether 
executory,  and  no  consideration  appearing  on  the  face  of  the 
writing  for  the  promise,  nor  any  mutuality  in  the  engagement, 
it  was  void  by  the  statute  of  frauds  29  Car.  II.,  c.  8.  And  it  not 
being  at  that  time  adverted  to  that  the  case  cited  turned  upon 
the  meaning  of  the  word  agreement  {i.e.  to  pay  the  debt  of 
another)  in  the  4th  clause  of  the  statute,  and  that  this  case  was 
governed  altogether  by  the  17th  clause,!  the  object  and  word- 
ing of  which  is  different,  and  which  has  not  the  word  agreement, 
the  plaintiff  was  nonsuited.  But  on  a  motion  for  setting  aside 
the  nonsuit,  when  the  attention  of  the  Court  was  called  to  the 
difference  of  the  two  clauses,  Lord  Ellenborouoh,  Ch.  J.  on 
granting  a  rule  nisi  expressed  his  assent  *to  the  distinction  "  ♦308  ] 
between  the  two  cases,  and  said  that  the  nonsuit  had  proceeded 

t  7  R.  E.  64o  (5  East,  10).  give  something  in  earnest  to  bind 

I  By  this  clause  '*  no  contract  for  the  bargain,  or  in  part  of  payment, 

the  sale  of  any  goods,  &c.  for  the  or  that  some  note  or  memorandum  in 

price  of  10^.  or  upwards   shall  be  writing  of  the  said  bargain  be  made 

allowed  to  be  good,  except  the  buyer  and  signed  by  the  parties  to  be  charged 

shall  accept  part  of  the  goods  so  sold,  by  such  contract,   or   their  agents 

and  actually  receive  the  same,  or  thereunto  lawfully  authorised." 
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Egerton     upon  a  mistake  at  the  trial  in  supposing  that  they  were  the 
Matthews.    SA-i^c.     And  on  this  day  when 

The  Solicitor-General  and  Mmryat  were  to  have  shewn 
cause  against  the  rule,  (after  suggesting  that  the  words  contract 
and  bargain  in  the  17th  section  impUed  mutuality  and  considera- 
tion as  much  as  the  word  agreement  in  the  4th  clause,  and 
therefore  brought  the  case  within  the  principle  of  the  former 
decision ;)  finding  that  the  whole  Court  were  decidedly  of 
opinion  that  the  action  was  sustainable  upon  the  17th  section 
of  the  statute,  they  relinquished  any  further  opposition  to  the 
rule.    And 

Lord  Ellbnborough,  Ch.  J.  observed  that  the  words  of  the 
statute  were  satisfied  if  there  were  "  some  note  or  memorandum 
in  writing  of  the  bargain,  signed  by  the  parties  to  be  charged  by 
such  contract."  And  this  was  a  memorandum  of  the  bargain, 
or  at  least  of  so  much  of  it  as  was  sufficient  to  bind  the  parties 
to  be 'charged  therewith,  and  whose  signatures  to  it  is  all  that 
the  statute  requires. 

Lawrence,  J. : 

The  case  of  Wain  v.  Warltei's  proceeded  on  this,  that  in  order 
to  charge  one  man  with  the  debt  of  another,  the  agreement 
must  be  in  writing ;  which  word  agreement  we  considered  as 
properly  including  the  consideration  mo\ing  to  as  well  as  the 
promise  by  the  party  to  be  so  charged ;  and  that  the  statute 
meant  to  require  that  the  whole  agreement,  including  both, 
should  be  in  writing. 

The  other  Judges  concurring,  Rule  absolute  A 

Garrotc,  Park,  and  Espinasse  were  to  have  supported  the 
rule. 

t  Vide  Saundereon  v.  Jackson,  6  Fowh  v.  Freeman^  1  Ves.  Jun.  3ol. 
E.  E.  580  (2  Bos.  &  P.  238) ;  and 
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K.  B.  EASTER    TERM.  isos. 

HENFEEE  v.  BEOMLET.  [309] 

(6  East,  309—312 ;  S.  0.  2  Smith,  400—402.) 

After  an  award  made  under  the  hand  of  an  umpire,  and  ready  for 
delivery,  pursuant  to  the  terms  of  reference,  of  which  notice  was  given 
to  the  parties,  an  alteration  by  the  umpire  of  the  sum  awarded,  though 
made  on  the  same  day  and  before  delivery  of  the  award,  is  void ;  but 
the  award  is  good  for  the  original  sum  awarded,  which  was  still  legible, 
the  same  as  if  such  alteration  had  been  made  by  a  mere  stranger,  with- 
out the  privity  or  consent  of  the  party  interested. 

This  cause  was  referred  to  arbitration,  and  the  umpire  was  to 
make  his  award  under  his  hand  ready  to  be  delivered  by  a 
certain  day ;  on  which  day  he  accordingly  awarded  the  defendant 
to  pay  to  the  plaintiff  57Z.,  and  signed  the  award ;  recommending 
to  the  parties  at  the  same  time  by  parol  to  pay  the  costs  of  the 
reference  in  equal  moieties :  and  he  then  put  the  written  award 
in  the  hands  of  his  own  attorney,  who  sent  notice  immediately 
to  the  defendant  that  the  award  was  executed  and  ready  for 
delivery.  But  on  the  same  day  the  umpire,  having  been 
informed  that  the  defendant  refused  to  pay  his  share  of  the 
costs  of  the  reference,  took  the  award,  before  it  was  delivered 
by  his  attorney,  and  struck  his  pen  through  *the  57i.  (still  [  *3io  ] 
however  leaving  it  legible)  and  inserted  the  sum  of  661.  in  order 
to  include  the  defendant's  moiety  of  the  costs ;  after  which  he 
re-signed  the  award  with  a  dry  pen,  and  such  his  signature  was 
attested  by  witnesses,  and  notice  of  the  award  so  altered  was 
given  to  the  parties. 

An  application  was  made  in  the  last  Term  for  an  attachment 
for  non-performance  of  the  award  upon  an  affidavit  of  service 
of  it,  and  a  demand  of  the  66Z.,  and  there  was  an  adverse 
application  to  set  aside  the  award  as  being  vitiated  by  such 
alteration.  These  rules  came  on  together  in  the  last  Term, 
when  the  Court,  after  hearing  counsel,  were  of  opinion  that  the 
award  having  been  once  complete  by  the  first  signature  of  the 
umpire,  and  being  then  ready  for  delivery,  t  though  not  attested 
or  delivered,  which  by  the  terms  of  reference  were  not  necessary 

t  Vide  Brown  v.  Vawaer,  4  East,  584. 
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HEirrBEE  to  perfect  it,  there  yf&a  an  end  of  the  umpire's  aathority,  and 
Bromley.  ^^  could  not  afterwards  alter  the  award  any  more  than  any 
other  stranger :  and  therefore  they  refused  the  rule  for  an 
attachment  for  non-payment  of  the  66Z.,  which  they  thought 
there  was  no  authority  for  demanding.  But  the  other  rule  for 
setting  aside  the  award  was  enlarged  to  this  term,  to  consider, 
on  the  one  hand,  whether  the  award  were  not  altogether  vitiated 
by  the  alteration,  and  on  the  other  hand,  to  enable  the  plaintiff 
to  make  a  new  demand  of  the  lesser  sum  originally  awarded, 
and  apply  for  a  new  rule  for  an  attachment  in  case  of  non- 
payment of  it ;  upon  the  supposition  that  the  award  was  good 
for  the  original  sum  inserted  in  it,  notwithstanding  the  sub- 
sequent obliteration  made  by  the  umpire  without  authority. 

[  311 J  Gtirney  was  now  heard  in  support  of  the  award,  and  con- 

tended that  if  the  umpire  had  no  authority  to  make  the  alteration, 
the  award  must  be  good  for  the  original  sum,  the  alteration 
having  been  made  by  mistake,  and  not  with  any  fraudulent 
purpose:  and  said  that  were  it  not  for  the  opinion  expressed 
by  the  Court  in  the  last  Term  he  should  have  contended  that 
the  umpire  might  have  corrected  the  mistake  he  had  made  in 
putting  in  a  wrong  sum  at  any  time  before  the  award  was 
delivered  out  of  his  hands. 

Lord  Ellbnborough,  Ch.  J. : 

This  was  not  a  mere  mistake  of  the  umpire  in  putting  down 
one  sum  instead  of  another,  as  in  casting  up  an  account  wrong, 
or  the  like;  but  it  was  a  new  and  distinct  act  of  judgment 
formed  by  him  after  his  authority  was  spent,  and  he  was  functtis 
officio.  Still  however  I  see  no  objection  to  the  award  for  the 
original  sum  of  571, ;  for  the  alteration  made  by  him  afterwards 
was  no  more  than  a  mere  spoliation  by  a  stranger,  which  would 
not  vacate  the  award.  He  only  intended  originally  to  give  a 
recommendation  to  the  parties  to  divide  the  costs  of  the  reference 
between  them,  and  not  to  make  it  part  of  his  award.  Then 
when  he  found  that  the  defendant  would  not  pay  his  share,  he 
tried  to  resume  his  authority  again,  after  he  had  laid  it  down  ; 
which  he  could  not  do. 
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Erskine  and  Pooley  were  to  have  supported  the  rule  for     Henpeee 

Mm 

setting  aside  the  award,  upon  the  ground  of  the  alteration     brohley. 

having  vitiated  it  altogether;  and  referred  to  PigoVa  case,! 

where  it  was  resolved,  ''  that  when  any  deed  is  altered  in  a 

point  material  by  the  plaintiff  himself,  or  Jby  *any  stranger       [  *3i2  ] 

without  the  privity  of  the  obligee,  be  it  by  drawing  of  a  pen 

through  a  line  or  any  material  word,   &g.  the  deed  thereby 

becomes  void : "  and  so,  it  is  added,  ^'  although  the  first  word 

be  legible."    But  finding  the  opinion  of  the  Court  decidedly 

against  them  on  this  point,  they  did  not  press  the  argument 

further. 

Lord  Ellenborough,  Ch.  J. : 

I  consider  the  alteration  of  the  award  by  the  umpire  after  his 
authority  was  at  an  end,  the  same  as  if  it  had  been  made  by  a 
stranger,  by  a  mere  spoliator.  And  I  still  read  it  with  the 
eyes  of  the  law  as  if  it  were  an  award  for  571. ,  such  as  it 
originally  was.  If  the  alteration  had  been  made  by  a  person 
who  was  interested  in  the  award,  I  should  have  felt  myself 
pressed  by  the  objection ;  but  I  can  no  more  consider  this  as 
avoiding  the  instrument  than  if  it  had  been  obliterated  or 
cancelled  by  accident. 

Per  Curiam  : 

Rule  for  setting  aside  the  award  discliarged. 


THE  KING  V.  EEYNELL,   Clerk.  i805. 

(6  East,  315—316;  S.  C.  2  Smith,  406—407.)  ^^f^' 

The  Cotirt  refused  to  grant  a  rule  nisi  for  a  new  trial  after  a  verdict        [315  ] 
for  the  defendant  upon  an  indictment  for  non-repair  of  a  churchyard 
fence,  which  was  moved  on  the  ground  of  the  verdict  being  against 
evidence. 

This  was  an  indictment  for  the  non-repair  of  the  fences  of 
the  churchyard  of  the  parish  of  Hornchurch,  which  it  was 
alleged  that  the  vicar  had  been  immemorially  bound  to  repair ; 
by  means  of  which  swine  and  other  cattle  broke  in  and  rooted 

t  11  Co.  Rep.  27  a. 
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Tbe  Kino    up  the  tombstones  and  dirtied  the  porch  of  the  church,  and  the 
Reykell.    paths  leading  to  it;  to  the  nuisance  of  the  inhabitants  of  the 

parish.    At  the  trial  at  the  last  assizes  there  was  a  verdict  for 

the  defendant,  which 

Marry  at  now  moved  to  set  aside  and  to  have  a  new  trial, 
upon  the  ground  that  the  verdict  was  against  all  the  evidence. 
He  admitted  however  that  he  had  not  been  able  to  find  any 
instance  where  the  Court  had  granted  a  new  trial  in  case  of  a 
misdemeanor  where  the  verdict  was  for  the  defendant :  but  he 
contended  that  this  was  in  effect  only  a  trial  of  a  civil  right, 
namely,  the  liability  to  repair,  though  in  the  form  of  an 
indictment ;  there  being  no  other  mode  of  trying  the  right  in  a 
case  of  this  sort ;  and  it  was  in  ease  of  the  party  charged,  and 
to  prevent  a  multiplicity  of  actions.  That  fifty  years  ago  the 
Court  would  never  grant  a  new  trial  after  a  verdict  of  acquittal 
r  *^^^  ]  in  cases  of  penal  actions,  informations  in  nature  of  quo  *  warranto, 
and  indictments ;  +  but  since  then  there  have  been  instances 
of  new  trials  granted  in  the  two  former  cases,  t  But  he  admitted 
that  in  the  24  Geo.  II.  the  Court  had  refused  to  grant  a  new 
trial  on  an  indictment  against  the  inhabitants  of  a  parish  for 
non-repair  of  a  road,  where  there  had  been  an  acquittal. 

Lord  Ellenborouoh,  Ch.  J. : 

It  is  very  clear  that  you  may  indict  the  defendant  again  if 
the  fences  have  continued  out  of  repair  since  the  last  indictment ; 
and  that  is  much  better  than  for  us  in  a  case  of  such  minor 
consequence  to  make  a  precedent  of  so  much  importance,  which 
may  affect  other  cases  of  misdemeanors. 


Per  Curiam  : 


Hide  refused. 


t  See  all  the  cases  collected  in  misdirection  of  the  Judge  in  penal 

6  Bac.  Abr.  674,  5,  edit,  of  1798.  actions.    But  in  J?,  v.  Francis,  2  T.  E. 

X  Wilson  V.  Bastally  2  R  R.  515  484,  a  new  trial  was  granted  in  quo 

(4  T.  R.  753),  and  CaJcraft  v.  Gibbs,  warranto  after  verdict  for  the  defen- 

5  T.  B.  19 ;  but  these  were  upon  the  dant  against  the  weight  of  evidence. 
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HODGSON  V.   GLOVER  isos, 

(6  East,  316-323.)  ^^!^' 

Fending  a  slave-trading  voyage,  insurance  was  effected  on  valued  [  316  ] 
profits  **  at  and  from  Si  Yincent  to  final  port  of  discharge  in  West 
Indies."  After  leaving  St.  Yincent  the  ship  was  wrecked  and  many  of 
the  slaves  were  lost ;  but  some  arrived  and  were  sold.  In  an  action  on 
the  policy  claiming  a  total  loss  it  was  proved  that  no  profit  was  made  on 
the  adventure :  but  it  was  not  proved  that  any  profit  would  have  been 
made  if  all  the  slaves  had  arrived  and  been  sold.  Held  that  the  plaintiff 
had  not  shown  a  loss  by  peril  of  the  sea  of  the  subject-matter  of  the 
insurance,  and  could  not  recover. 

In  assumpsit  upon  a  policy  of  insurance,  tried  at  Guildhall, 
before  Lord  EUenborough,  Ch.  J.,  a  verdict  was  found  for  the 
plaintiff  for  2002.  subject  to  the  opinion  of  the  Court  on  the 
following  case.  The  plaintiff,  the  owner  *of  the  ship  Monta  [  *317  ] 
Lambert,  in  October,  1801,  dispatched  her  from  Liverpool  for  the 
coast  of  Africa  with  a  cargo  of  various  goods,  with  which  she 
-was  to  purchase  slaves,  and  proceed  therewith  to  the  West 
Indies,  and  there  dispose  of  the  same  in  the  usual  manner. 
The  ship  arrived  on  the  coast  of  Africa,  and  there  bartered  her 
outward  cargo  for  slaves,  with  which  she  sailed  in  May,  1802, 
for  the  West  Indies,  and  arrived  at  St.  Vincent's  on  the  SOth  of 
June  in  that  year.  The  plaintiff  being  informed  of  the  ship's 
arrival  at  St.  Vincent's,  on  the  6th  of  September,  1802,  effected 
in  London  the  policy  in  question  for  400i.,  "  lost  or  not  lost  at 
and  from  St.  Vincent's  to  the  vessel's  last  port  of  discharge,  final 
sale,  and  delivery,  in  all  or  any  of  the  West  India  and  Bahama 
islands,  America,  and  the  Havannah,  with  liberty  to  load  and 
unload  goods  without  being  deemed  any  deviation."  And  the 
insurance  was  declared  to  be  on  profits  valued  at  the  sum 
insured ;  and  in  case  of  loss  no  other  proof  of  interest  to  be 
required  than  that  policy.  The  policy  was  underwritten  by  the 
defendant  for  200Z.  On  the  6th  of  July,  1802,  the  vessel, 
without  having  discharged  any  part  of  her  cargo,  sailed  from 
St.  Vincent's  for  the  Bahama  islands ;  and  on  the  18th,  while 
proceeding  on  her  voyage  with  her  cargo  of  slaves,  was,  by  the 
perils  of  the  seas,  wrecked  and  lost  at  the  Bahamas.    The  ship 
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HoDOBox  was  thereby  totally  lost,  as  were  also  many  of  the  slaves :  the 
Glover,  remainder  of  them  were  carried  in  other  vessels  to  the  Havannah, 
and  were  there  sold  by  the  plaintiff;  bat  their  produce  did  not 
give  a  profit  upon  the  whole  adventure.  The  plaintiff  was 
interested  in  the  said  profits  to  the  amount  of  the  sum  insured 
thereon ;  and  claims  as  for  a  total  loss.  And  the  question  for 
the  opinion  of  the  Court  was,  Whether  he  were  entitled  to 
recover  any  and  what  sum?  If  he  were  entitled  to  recover, 
[  ♦SIS  ]      ♦the  verdict  to  stand ;  if  not,  a  nonsuit  to  be  entered. 

When  this  case  was  called  on  for  argument  Lord  Ellen- 
borough,  Ch.  J.  observed,  that  one  of  the  questions  meant  to  be 
raised  was  included  in  the  case  of  Lticena  v.  Crawfurd,}  now 
pending  before  the  House  of  Lords ;  and  the  other  question  was 
decided  in  Barclay  v.  Cousins ;  I  and  therefore  he  suggested 
whether  it  would  not  be  better  to  defer  the  argument  till  the 
decision  of  the  former  case,  which  would  probably  govern  this. 
But  Giles,  for  the  defendant,  said,  that  he  did  not  mean  on  this 
occasion  to  dispute,  since  the  case  of  Barclay  v.  Cotisins,  that  the 
profits  of  trade  were  insurable,  as  the  question  here  was  not 
upon  the  record,  and  the  Court  would  no  doubt  decide  in 
conformity  with  their  former  opinion ;  but  he  meant  to  contend 
that  this  policy  was  void  by  the  stat.  19  Geo.  II.  c.  87,  which 
prohibits  insurance  ''on  any  goods,  merchandizes,  or  effects 
laden  on  board  any  ship,  &c.,  interest  or  no  interest,  or  without 
further  proof  of  interest  than  the  policy ;"  within  the  very  words 
of  which  this  policy  came. 

Richardson  for  the  plaintiff,  on  that  point,  contended  that 
the  mere  insertion  of  the  words,  "  in  case  of  loss  no  other  proof 
of  interest  to  be  required  than  the  policy,"  would  not  vacate  the 
policy  where  the  insured  has  a  bona  fide  insurable  interest.  The 
preamble  and  the  enacting  words  of  the  statute  shew  that 
the  only  object  of  the  legislature  was  to  prevent  gambling 
contracts.  It  speaks  of  insurance,  which  means  the  contract, 
the  subject-matter,  and  not  merely  the  form  of  the  policy :  it 
I  'Sio  ]      does  not  mention  *policy.    And  in  construing  the  act  the  Court 

t  6  E.  E.  623—721  (3  Bos.  &  P.  To;  J  6  E,  E.  505  (2  East,  544). 

2  Bos.  &  P.,  N.  E.  269 ;  1  Taunt.  325). 
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liave  looked  only  to  the  substance  of  it ;  for  insurances  on  freight     Hodgson 


V. 


are  not,  strictly  speaking,  within  the  words,  but  at  most  only  qlover. 
within  the  equity  of  it.  But  here  it  is  expressly  found  that  the 
l)laintiff  had  an  interest  in  fact  at  the  time  of  the  insurance. 
Therefore  qiuicunque  via  data  the  plaintiff  is  entitled  to  recover : 
for  if  the  objection  be  resolved  into  the  form  of  the  policy, 
it  is  sufficient  to  answer,  that  profits,  the  subject-matter  of  this 
insurance,  being  neither  goods,  merchandizes,  or  effects,  the 
case  is  not  within  the  words  of  the  Act :  but  if  the  substance  of 
the  Act  be  regarded,  then  the  plaintiff  having  a  bondjide  interest 
in  the  subject-matter  of  the  insurance,  it  cannot  be  deemed  a 
l^ambling  policy  within  the  statute.  In  no  event  can  any 
inconvenience  happen  from  permitting  the  plaintiff  to  prove  that 
he  had  an  insurable  interest  in  fact :  and  in  Gi'ant  v.  Parkinson  \ 
where  upon  an  insurance  on  profits  the  policy  contained  a  clause 
declaring  '^  that  in  case  of  loss  it  was  agreed  that  the  profits 
should  be  valued  at  1,0002.  without  any  other  voucher  than  the 
policy,"  which  in  substance  is  the  same  as  the  clause  in  question; 
though  Lord  Mansfield  at  first  thought  that  it  avoided  the 
policy,  yet  he  afterwards  changed  his  opinion,  and  the  Court 
concurred  with  him  in  thinking  that  it  was  not  a  wagering  policy 
within  the  statute  :  and  it  was  holden  competent  for  the  plaintiff, 
notwithstanding  such  clause,  to  prove  an  interest  in  order  to 
take  the  case  out  of  the  Act. 

(Lord  Ellenborouoh,  Ch.  J. :  The  words  without  any  other 
voucher  in  that  case  certainly  referred  to  value.  The  Court 
considered  it  as  a  valued  policy.  But  even  in  cases  *of  valued  [  *320  ] 
policies  an  interest  must  be  proved.  But  the  difference  between 
that  case  and  the  present  is,  that  there  the  words  introduced 
were  not  within  the  prohibition  of  the  Act,  and  here  they  are. 
I  never  saw  an  instance  of  an  attack  upon  the  statute  so  bold  as 
this  in  the  words  of  the  policy.  And  though  the  word  *  policy'  is 
not  in  that  part  of  the  statute,  it  must  have  meant  to  prohibit 
insurances  of  this  description  in  the  form  of  policies,  the  only 
form  in  which  such  contracts  are  made.) 

t  Park  on  Insur.  305,  1st  edit. 
B.R. — ^VOL.   Vin.  K  E 
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Hodgson  Giles,  contra : 

r. 

Gloveb.  Either  profits  are  an  insurable  interest  within  the  statute,  or 
not :  if  not,  the  plaintiff  cannot  recover  at  all ;  if  they  be,  then 
like  freight,  though  not  within  the  words,  they  must  be  within 
the  meaning  of  the  stat.  19  Geo.  II.  c.  87.  And  they  were 
assumed  to  be  so  in  Grant  v.  Parkinson  A 

(Lb  Blanc,  J. :  Profits  may  be  considered  as  part  of  the  value 
of  the  goods  on  board.) 

It  would  have  been  a  short  answer  to  that  case  if  profits  had 
not  been  considered  as  within  the  statute.  But  there  the  clause 
in  the  policy  upon  which  the  question  turned  was  very  different 
from  this ;  for  it  did  not  stipulate  that  there  should  be  no  other 
proof  of  interest  than  the  policy ;  but  the  stipulation  was  that 
there  should  be  no  other  voucher  of  the  profits  being  valued 
at  1,000Z.  than  the  policy:  voucher  therefore  deferred  to  the 
quantum  of  value.  And  it  is  not  sufficient  here  to  say  that  the 
plaintiff  may  recover  if  he  prove  an  interest  in  fact ;  for  the 
contract  on  which  he  must  recover  is  entire,  and  if  void  in  part 
is  void  for  the  whole. 

(Lawrence,  J.  here  observed  that  the  stipulation  as  to  the 
[  *3-i  ]  proof  of  interest  was  an  independent  part  of  the  *agreement  of 
the  parties,  which  might  be  void,  and  yet  the  other  part  of  it  as 
to  the  contract  itself  of  insurance  might  be  good.  Here  the 
parties  first  agreed  that  the  profits  of  the  adventure  should  be 
insured  at  a  certain  premium,  and  they  have  also  agreed  that 
less  proof  of  the  interest  of  the  assured  should  be  accepted  than 
the  law  requires  to  be  given.  The  latter  stipulation  is  therefore 
void,  because  it  is  not  competent  to  parties  to  make  an  agree- 
ment of  that  sort  to  bind  a  court  of  justice  not  to  call  for  that 
proof  which  the  law  has  made  necessary  :  but  still  the  contract 
of  insurance  itself  may  be  good  if  proved  by  legal  evidence.) 

Giles  then  objected  that  the  plaintiff  had  declared  for  a 
total  loss,  and  it  appeared  that  the  greater  part  of  the  slaves  had 

t  Park,  305. 
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arrived  safe  at  a  market  and  been  disposed  of :  and  tton  coiutat  Hodqbok 
but  that  there  has  been  a  profit  upon  that  part  of  the  voyage  glovbb. 
which  was  insured,  though  upon  the  whole  voyage  there  may 
have  been  no  profit.  Then  the  plaintiff  cannot  recover  as  for  a 
total  loss :  or  the  loss  may  have  arisen  from  something  not 
within  the  perils  insured  against,  namely,  the  state  of  the 
market. 

Richardson  in  reply  said,  that  there  could  be  no  average  loss 
in  a  case  of  this  sort,  which  was  in  effect  a  valued  pohcy :  but 
that  it  was  sufficient  to  entitle  the  plaintiff  to  recover  the  whole 
sum  insured  if  he  proved  an  interest  in  fact  in  the  adventure  and 
a  loss.  That  this  resolved  itself  into  the  same  objection  which 
was  made  in  Barclay  v.  Cousins  against  the  insurability  of 
profits.  That  if  no  profits  would  have  arisen,  supposing  the 
slaves  had  all  arrived  safe  without  any  accident,  and  therefore 
that  the  loss  must  have  arisen  by  something  not  insured  against, 
*that  would  have  been  a  defence  on  the  general  issue :  but  here  [  *S22  ] 
a  peril  within  the  policy  is  stated  to  have  happened,  in  conse- 
quence of  which  some  of  the  slaves  were  in  fact  lost,  and  a  loss 
is  stated  to  have  happened  upon  the  profits  of  the  whole 
adventure,  which  must  therefore  be  attributed  to  the  only  cause 
which  is  stated. 

LoBD  Ellenborouoh,  Gh.  J. : 

At  all  events  the  objection  is  decisive  that  the  plaintiff  does 
not  shew  that  he  has  sustained  a  loss  by  the  perils  of  the  sea. 
He  does  not  shew  that  if  there  had  been  no  shipwreck,  and  the 
slaves  had  all  got  to  a  market,  any  profit  would  have  been 
produced.  It  should  have  been  shewn  that  but  for  the  peril 
insured  against,  which  happened,  there  would  have  been  profit 
npon  the  adventure. 

Grose,  J. : 

According  to  the  plaintiff's  argument,  that  there  can  be  no 
average  loss  in  a  case  of  this  sort,  if  he  had  obtained  profit  to 
within  202.  of  the  whole  interest  insured,  yet  he  might  recover  on 
this  policy  as  for  a  total  loss. 

K  K  2 
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HoDGBON     Lawrence,  J. : 

r. 

Glover.  According  to   the  plaintiffs  own  shewing  this  is   only  an 

average  loss.  The  case  of  Barclay  v.  Cousins  did  not  go  the 
length  of  deciding  that  the  plaintiff  was  at  all  events  entitled 
under  a  policy  upon  profits  to  recover  to  the  full  extent  of  the 
sum  insured.  What  was  there  said  was  only  to  shew  the 
general  insurability  of  profits ;  but  the  assured  must  still  prove 
what  in  fact  his  loss  was.  But  this  case  is  defective  in  not 
shewing  that  if  there  had  been  no  shipwreck  there  would  have 
been  some  profit. 

[  323  ]       Le  Blanc,  J. : 

The  plaintiff  here  goes  for  a  total  loss.  And  can  we  say  that 
there  has  been  a  total  loss  where  it  appears  that  a  great  part  of 
the  cargo,  the  profits  of  which  were  insured  against  the  perils  of 
the  sea,  &c.  got  to  the  market,  and  we  are  not  informed  what 

profit  it  produced. 

Judgment  of  nonsuit  to  he  entered. 


isa-,.^  LE  MESUEIEE  and  Another  v.   VAUGHAN.t 

'^^1^'-  (6  East,  382—387 ;  S.  C.  2  Smith,  492-495.) 

[  3S2  ]  Where  a  policy  described  the  insurance  to  be  on  goods  on  board  the 

ship  called  **  The  American  ship  President,^*  this  was  taken  to  be  all 
name  of  the  ship,  and  not  a  warranty  of  her  being  an  American  ship 
called  The  President,  And  where  the  policy  after  such  name  had  the 
words,  ^'or  by  whatever  other  name  the  same  ship  should  be  caUed,"* 
it  was  holden  to  be  no  yariance  that  the  real  name  of  the  ship  was 
The  Preaidentf  the  identity  of  the  ship  meant  to  be  in8U]:pd  with  that 
name  being  proved. 

This  was  an  action  upon  a  policy  of  insurance,  dated  the 
2nd  of  March,  1801,  at  and  from  New  York  to  Gibraltar,  oh 
goods  "  on  board  of  the  good  ship  called  *  The  American  ship 
President 'I  whereof  was  master  for  that  voyage,  or  who- 

soever else  should  go  for  master  in  the  said  ship,  or  by  whatever 

t  Followed  in  lonides  v.  Pacific  in  another  shape,  when  the  Court 

IrtBurance  Co,   (1871)  L.  H.  6  Q.  B.  thought  that  this  was  a  description 

tf 74,  686,  25  L.  T.  490.— B.  C.  of  the  name  of  the  ship,  and  not  a 

X  This  case  came  on  once  before  warranty  of  her  being  American. 
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other  name  or  names  the  same  ship,  or  the  master  was  or  should         Le 
be  named  or  called."     The  declaration,  after  stating  the  policy,  r. 

averred  that  the  defendant  became  an  assurer  of  800Z.  on  goods  Vaughan. 
on  board  of  the  ship  mentioned  in  the  policy.  That  a  large 
quantity  of  goods  was  loaded  and  put  on  board  of  the  said  ship 
at  New  York,  to  be  carried  from  thence  upon  the  said  voyage ; 
and  that  in  the  course  of  the  voyage  the  ship  and  goods  were 
lost  by  capture.  The  defendant  paid  the  premium  into  Court 
upon  the  money  count,  and  pleaded  the  general  issue :  and  at 
the  trial  before  Lord  EUenborough,  Ch.  J.  at  the  sittings  at 
Guildhall  after  last  Michaelmas  Term  a  verdict  was  found  for 
the  plaintiffs  for  287Z.  10«.,  subject  to  the  opinion  of  the  Court 
upon  the  following  case  : 

The  plaintiffs  effected  the  policy  in  question  upon  flour  on 
account  of  the  commissioners  for  victualling  his  Majesty's  navy, 
and  the  plaintiff's  clerk  was  directed  to  make  the  insurance  on 
the  ship  President,  and  to  designate  her  as  American.  The 
invoice,  dated  New  York,  14th  Feb.  1801,  according  to  which  the 
insurance  was  directed  to  be  made,  described  the  goods  to  be 
"loaded  on  board  the  American  ship,  called  The  President,  of 
New  Bedford,  *A.  P.  master,"  &c.  In  consequence  of  these  [  *3S3  ] 
directions  he  effected  the  policy  in  question.  The  goods  insured 
were  shipped  on  board  the  ship  called  The  President  mentioned 
in  the  invoice,  and  which  was  an  American  ship  ;  and  she  sailed 
with  the  goods  which  were  the  subject  of  the  insurance  on  board 
upon  the  voyage  described  in  the  policy,  and  was  captured  with 
the  goods  on  board  in  the  course  of  her  voyage,  and  before  her 
arrival  at  Gibraltar.  It  was  insisted  on  the  part  of  the  defen- 
dant, that  this  evidence  did  not  support  the  declaration,  and 
therefore  the  plaintiffs  ought  to  be  nonsuited :  and  the  question 
reserved  was,  whether  the  plaintiffs  ought  to  be  nonsuited,  or  the 
verdict  to  stand. 

OUes  for  the  plaintiffs  contended  that  the  evidence  supported 
every  allegation  in  the  declaration.  The  name  of  the  ship  was 
indeed  miscalled  in  the  policy  "  The  Aineincan  ship  President,'^ 
the  real  name  being  The  President,  and  being  only  meant  to  be 
designated  as  an  American;  but  the  policy  also  describes  the 
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Le         Bame  ship  "  by  whatever  other  name  called ;  "  and  the  identity 
r,  of  the  ship  in  which  the  goods  were  lost,  with  that  in  which  they 

Vaughan.  ^gj.^  insured  for  the  voyage,  is  proved  by  the  facts  found  in  the 
case,  which  puts  an  end  to  the  question.  Then  the  averment 
that  the  goods  were  put  on  board  the  said  ship  necessarily  refers 
to  the  whole  description.  If  this  were  the  ship  on  board  of 
which  the  goods  were  intended  to  be  insured,  the  name  of  it  is 
immaterial :  though  the  insurance  could  not  have  been  applied 
to  a  different  ship  than  that  which  was  intended. 

Warreriy  contrct,  contended  that  the  mistake  in  the  name 
[  *384 ]  was  not  cured  by  the  words,  "or  by  whatever  other  *name 
called."  It  may  be  true,  that  this  was  the  same  ship  intended 
to  be  insured  by  the  assured,  but  such  intention  to  insure  on  the 
ship  The  President,  an  American,  was  never  communicated  to 
the  underwriters :  and  at  any  rate  whether  the  misnomer  hap- 
pened from  mistake  or  intentionally,  it  operates  as  a  fraud  upon 
them  to  substitute  a  mere  name  in  the  place  of  a  warranty,  the 
benefit  of  which,  though  certainly  so  understood  by  the  parties 
at  the  time,  has  thus  been  lost  to  the  imderwriters.  If  the 
general  clause  would  cover  all  errors  in  the  name  of  the  ship,  it 
is  nugatory  to  give  it  any  name,  and  policies  may  as  well  be  on 
"  ship  or  ships ; "  for  which  hitherto  a  higher  premium  has 
always  been  demanded,  while  the  assured  has  always  had  the 
benefit  of  lessening  the  premium  by  giving  the  ship  a  particular 
name. 

(Lord  Ellbnborough,  Ch,  J. :  If  there  were  any  deceit  upon 
or  prejudice  to  the  underwriter  from  having  a  false  name  given 
to  him,  there  can  be  no  doubt  but  that  he  would  not  be  bound.) 

It  is  sometimes  difficult  to  prove  a  fraudulent  intention.  But 
there  are  many  errors  in  description  which  can  neither  be  said 
to  deceive  or  to  increase  the  risk  of  the  underwriter,  which  yet 
have  been  holden  to  avoid  the  policy.  And  if  the  intent  be  to 
insure  a  particular  ship  with  a  known  name,  the  imderwriter 
ought  to  be  able  to  know  that  with  certainty.  If  the  name  of 
another  known  ship  had  been  inserted  by  the  mistake  of  the 
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plaintiffs'  clerk,  it  must  be  admitted  that  this  policy  could  not         Le 
have  been  applied  to  this  ship ;  and  non  constat  but  that  there       ^s^^^eb 
was  another  ship  called  "  The  American  ship  President.''     Though    Vauohan. 
it  cannot  in  reason  differ  the  case  if  the  name  of  a  non-existing 
ship  has  been  inserted;  for  non  constat  that  the  underwriters 
knew  that  the  ship  The  President  was  the  subject  of  insurance  ; 
*and  the  error  here  is  the  more  important,  since  it  has  deprived      C  *^®**  3 
them  of  the  benefit  of  the  warranty  intended  to  be  made. 

LoBD  Ellenborouoh,  Ch.  J. : 

Certainly  a  true  description  both  of  the  name  of  the  ship  and 
of  the  voyage  intended  should  be  observed  to  the  extent  which 
the  terms  of  the  pohcy  itself  require.  But  the  framers  of  this 
policy,  contemplating  that  there  might  be  a  mistake  in  the  name 
given  to  the  ship,  have  added  these  words,  "or  by  whatever 
other  name  or  names  the  same  ship  should  be  called ; "  they 
have  therefore  provided  for  the  event  which  has  occurred,  of  a 
mistake  in  the  name.  It  is  said  however  that  giving  effect  to 
those  words  will  introduce  fraud,  and  will  prejudice  the  under- 
writers ;  but  whenever  such  a  case  occurs  we  shall  deal  with  it 
accordingly.  The  present  is  the  case  of  a  plain  mistake  of  the 
broker  who  effected  the  policy,  who  received  intelligible  instruc- 
tion to  insure  goods  on  board  an  American  ship  called  The 
President,  but  has  stated  it  all  as  one  name  of  a  ship  called  "  The 
American  ship  President,''  instead  of  stating  it. as  part  name  and 
part  description.  Then  it  is  objected  that  the  underwriter  has 
by  this  mistake  been  deprived  of  the  benefit  of  a  warranty  that 
the  ship  was  American :  that  is  true ;  but  is  he  not  to  look  at 
the  instrument  he  subscribes;  and  if  there  were  no  warranty, 
he  would  have  a  higher  premium.  I  did  not  know  that  there 
had  been  any  authority  upon  the  subject,  but  my  brother 
Lawrence  has  found  one,  which  is  a  decision  by  Lord  Ch.  J.  Lee 
on  this  very  point. 

Lawbencb,  J.  read  the  note  of  the  case  alluded  to. — ("  Hall  v. 
Molineaux,  17th  December,  1744,  at  Guildhall,  *cor.  Lee,  Ch.  J.      [  ♦336  ] 
An  insurance  was  made  upon  a  ship  called  *  The  Leopard,  or  by 
whatsoever  other  name  or  names  the  same  ship  should  be  called,' 
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Le         whereof  was  master  for  that  voyage  A.  B.  or  whosoever  else  should 
^^  be  master.     Upon  the  evidence  of  A.  B.  it  appeared  that  the 

Yauohan.  gjjjp  qI  which  he  was  master  was  called  The  Leonard,  and  was 
never  called  by  the  name  of  The  Leoiyard.  And  it  was  insisted 
by  the  defendant's  counsel  that  this  was  not  the  ship  insured,  it 
being  of  another  name ;  and  that  the  *  words,  by  whatsoever 
other  name  or  names  the  same  ship  should  be  called/  would  not 
help  it ;  because  those  words  meant  where  a  ship  was  called  by 
the  name  in  the  policy  and  likewise  by  some  other  name  ;  and, 
not,  as  here,  where  it  Avas  never  called  by  the  name  in  the 
l^olicy.  For  the  plaintiff  it  was  urged  that  the  words  are  '  by 
whatsoever  other  name  the  same  ship  shall  be  called ; '  and 
therefore  it  was  only  necessary  to  prove  the  identity,  which  was 
done  here  by  Captain  A.  B.,  who  said  that  he  was  the  master  of 
The  Leonard :  and  that  the  name  was  no  more  than  one  descrip- 
tion of  the  ship.     And  of  this  opinion  was  the  Chief  Justice.*') 

Even  without  this  authority  I  do  not  see  the  mischief  which  it 
is  supposed  may  arise  to  the  underwriter  in  this  case.  If  there 
had  been  another  ship  with  the  same  name  as  that  mentioned  in 
the  policy,  on  board  of  which  the  plaintiffs  had  had  goods,  there 
might  arise  that  inconvenience.  But  if  the  underwriter  cannot 
be  prejudiced  by  the  mistake,  the  same  reason  does  not  apply. 
And  the  very  circumstance  of  introducing  such  words  as  those 
relied  on  into  the  policy  shows  the  indifference  of  the  under- 
writer as  to  the  name  of  the  ship.  Then  as  to  his  being 
deprived  of  the  warranty  by  means  of  this  error,  he  must  look  to 
that  before  he  subscribes  the  policy. 

[  387  ]  Le  Blanc,  J.  declared  himself  of  the  same  opinion,  and  that 

he  was  glad  to  be  fortified  in  it  by  the  authority  of  the  case 
referred  to.  And  added,  that  if  the  decision  would  induce 
underwriters  and  brokers  to  read  policies  before  they  were  sub- 
scribed, and  to  see  whether  what  was  written  contained  matter 
of  warranty  or  description,  it  would  have  a  good  effect. 

Postea  to  the  plaintiff's. 


V 
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COCKS  V.  HAEMAK  i805. 

(6  East,  404—405 ;  S.  C.  2  Smith,  409—410.)  May20, 

The  Court  refused  to  proceed  summarily  against  a  steward  who  was  [  404  ] 
an  attorney,  to  compel  him  to  account  before  the  Master  for  receipts  and 
payments  in  respect  of  a  mortgaged  estate,  and  to  pay  the  balance  to  his 
employer,  and  to  deliver  up  upon  oath  all  deeds,  writings,  &c.  relative 
to  the  estate ;  this  being  the  proper  subject  of  a  bill  in  equity,  and  not 
a  case  for  a  mandamus  to  compel  a  steward  of  a  manor  to  deliver  up 
Court  rolls,  &c. ;  in  lieu  of  which  this  summary  mode  of  proceeding  has 
been  adopted  where  the  steward  of  the  manor  is  an  attorney. 

Damiuer  moved  for  a  rule  upon  Mr.  Harman,  an  attorney 
of  this  Court,  to  show  cause  why  he  should  not  deliver  to  Mr. 
Cocks,  as  the  heir  at  law  and  only  acting  executor  of  James 
Cocks,  Esq.  his  late  father,  deceased,  an  account  of  his  receipts 
and  payments  in  respect  of  a  certain  mortgaged  estate,  and  why 
he  should  not  deliver  up  upon  oath  all  such  deeds,  papers,  and 
writings  as  are  now  in  his  custody  or  power  relating  to  the  said 
estate,  together  with  the  powers  of  attorney  given  to  him  by  the 
said  J.  C. ;  and  why  it  should  not  be  referred  to  the  Master  to 
take  the  account ;  and  why  Mr.  Harman  should  not  pay  the 
balance  over  to  Mr.  Cocks.  This  was  moved  upon  an  affidavit 
that  Mr.  Harman  had  acted  as  steward  to  J.  C.  the  elder,  in 
which  character  these  documents  had  been  delivered  to  him,  and 
that  there  was  a  balance  now  in  his  *hands :  and  he  cited  [  *405  ] 
Hughes  v.  Mayvc,\  where  the  Court  entertained  summary  juris- 
diction over  an  attorney  of  the  Court  in  obliging  him  to  deliver 
up  court  rolls,  deeds,  and  writings,  which  had  come  to  his  hands 
as  steward  of  a  court  and  receiver  of  rents,  on  satisfaction  of  his 
lien.    But 

The  Court  refused  the  rule  ;  distinguishing  this  from  the 
former  case,  where  the  principal  object  of  the  application  was 
court  rolls,  to  compel  the  delivery  of  which  from  the  steward  to 
the  lord  a  mandamus  would  have  lain.  But  this  application, 
they  said,  was  merely  the  subject-matter  of  a  bill  in  equity,  and 
the  Court  had  never  yet  gone  so  far  as  to  do  that  by  a  summary 
rule,  which  was  the  proper  subject  of  a  bill  in  equity,  merely 

t  3  T.  R.  275. 
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Cocks       because  Qie  party  against  whom  the  application  was  made  hap- 

Habhak.     pened    to  be  an  attorney  of  the  Court;  the  application  not 

regarding  his  duty  as  an  attorney.    That  the  cases  hitherto  had 

only  gone  the  length  of  substituting  a  more  easy  proceeding  in 

lieu  of  the  more  expensive  one  by  mandamus. 

Rvle  refused. 


1805. 
May  23. 

[427] 


THE  KING  V.  EUSSELL.t 

(6  East,  427—430 ;  S.  C.  2  Smith,  424—426.) 

A  waggoner  occupying  one  side  of  a  public  street  in  a  city,  before  his 
warehouses,  in  loading  and  unloading  his  waggons  for  several  hours  at 
a  time  both  day  and  night,  and  having  one  waggon  at  least  usually 
standing  before  his  warehouses,  so  that  no  carriage  could  pass  on  that 
side  of  the  street,  and  sometimes  even  foot  passengers  were  incommoded 
by  cumbrous  goods  lying  on  the  ground  on  the  same  side  ready  for 
loading,  is  indictable  for  a  public  nuisance ;  although  there  were  room 
for  two  carriages  to  pass  on  the  opposite  side  of  the  street. 

The  defendant  was  found  guilty  at  the  last  assizes  at  Exeter 
upon  an  indictment  for  a  nuisance,  which  stated  that  he  before 
and  at  the  times  after  mentioned  was  and  still  is  proprietor  of 
divers  waggons  for  conveyance  for  hire  of  goods  of  others  to  and 
from  Exeter,  and  being  such  proprietor  he,  with  force  and  arms, 
on  1st  of  January,  1802,  and  on  divers  other  days  and  times 
between  that  day  and  the  8th  of  January,  1803,  in  the  parish, 
&c.  in  the  city  and  county  aforesaid,  without  any  just  cause  or 
excuse,  but  wrongfully  and  unlawfully,  did  cause  and  permit 
divers,  viz.  20  waggons  to  stand  and  remain  for  a  long  time,  viz. 
ten  hours  on  each  day  before  his  warehouse,  situate  in  a  pubUc 
street  and  highway,  called  Southgate-street,  within  such  parish, 
city,  and  county,  and  divers  cumbrous  and  other  parcels,  which 
had  been  conveyed  or  were  intended  to  be  conveyed  in  such 
waggons,  to  lie  during  such  time  scattered  about  such  public 
street,  to  the  great  hindrance,  impediment,  and  annoyance  of  all 
his  Majesty's  subjects  passing  and  re-passing  such  street,  &c. 
The  2nd  count  charged,  that  the  defendant  permitted  divers 
waggons  to  stand  in  the  said  public  street  and  highway,  and 

t  Cited  by  Dexman,  J.  in  Harris  v.  Mobbs  (1878)  3  Ex.  D.  268,  272,  39 
L.  T.  164.— E.  C. 
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there  to  remain  before  his  warehouse  for  a  long  and  unreasonable  The  Kino 
time,  viz.  &c.  by  which  the  King's  subjects  were  during  that  bussell. 
time  much  impeded  and  obstructed,  &c.  There  was  a  third 
count  for  similar  nuisances  from  the  8th  of  January  to  the  day  of 
the  presentment.  It  appeared  at  the  trial  before  Thomson,  B. 
that  one,  or  two,  and  sometimes  three  large  *waggons  of  the  [  *^28  ] 
defendant  were  for  several  hours  both  day  and  night  standing  in 
a  street  37  feet  wide  before  his  warehouse,  and  usually  occupied 
one  half  of  the  street,  so  that  no  carriage  could  pass  on  that  side 
next  the  warehouse,  though  two  carriages  might  pass  on  the 
opposite  side,  the  gutter  being  in  the  middle  of  the  street.  That 
the  waggons  were  loaded  and  unloaded  in  the  street,  and  the 
packages  thrown  down  on  the  same  side  of  the  street,  so  as 
frequently  with  the  waggons  to  obstruct  even  foot  passengers, 
and  oblige  them  to  cross  the  gutter  to  the  other  side.  It  was 
contended  on  the  part  of  the  defendant  at  the  trial,  that  it  was 
not  every  public  inconvenience  which  was  a  nuisance.  That 
partial  obstructions  of  this  kind,  which  arose  out  of  the  necessary 
means  of  carrying  on  trade  and  business  in  a  populous  city 
having  narrow  streets,  and  the  access  to  houses  necessarily 
confined,  did  not  constitute  a  nuisance,  the  public  passage  not 
being  impeded,  though  narrowed  by  such  partial  obstructions. 
That  the  same  thing  happened,  though  in  a  less  degree,  in  the 
necessary  carriage  of  goods  to  and  from  every  tradesman's  shop 
in  a  street ;  and  it  was  sufficient  if  no  unreasonable  time  were 
consumed  in  the  loading  or  unloading  of  the  goods.  That 
scafifbldings  erected  in  the  street  before  houses  under  repair 
stood  upon  the  same  plea  of  necessity,  though  the  passage  were 
thereby  greatly  obstructed  for  the  time.  And  the  same  reason- 
ing applied  to  carriages  stopping  before  the  doors  of  inns  and 
other  places.  The  learned  Judge  however  left  the  case  to  the 
jury  upon  the  whole  matter,  and  they  found  the  defendant  guilty. 
And  now  the  defendant  being  brought  up  to  receive  judgment. 

The  Solicitor-General,  Praed,  Serjt.  and  Dampier  spoke  in       [  ^29  ] 
mitigation.      They   did  not  deny  that  the    carrying    on  the 
business  in  the  street,  as  had  hitherto  been  done,  in  the  manner 
proved,  was  a  nuisance.    But  they  endeavoured  to  distinguish 
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The  Kino  between  a  systematic  course  of  carrying  on  the  defendant's 
Russell,  business  by  loading  and  unloading  his  waggons  as  a  matter  of 
course  in  the  street,  and  the  doing  it  only  occasionally  when  the 
press  of  business  in  so  large  a  concern  as  that  carried  on  by  the 
defendant,  who  was  the  principal  waggoner  in  the  West  of 
England,  and  whose  establishment  in  trade  was  upon  the 
largest  scale,  was  such  as  to  oblige  him  to  do  so  for  want  of 
room  in  his  yard  within  the  site  of  his  warehouses.  And 
they  offered  on  the  part  of  the  defendant  to  undertake  that  in 
future  he  would  never  have  more  than  one  waggon  at  a  time 
standmg  in  the  street,  and  that  only  during  the  time  necessarily 
consumed  in  loading  and  unloading  it. 

LenSy  Serjt.  and  East  for  the  prosecution  (and  Clapp  was 
with  them)  contended,  that  the  defendant  was  not  entitled  to 
carry  on  in  the  public  street  any  part  of  his  business,  however 
large  in  itself  and  inconvenient  to  be  carried  on  within  his  own 
premises.  And  said  that  the  prosecutors,  who  had  a  public 
duty  to  perform,  could  not  enter  into  such  an  agreement  as 
that  suggested,  which  left  the  defendant  to  judge  of  the  necessity 
of  using  the  street  for  carrying  on  his  business,  and  was  in 
truth  consenting  to  the  continuance  of  the  very  nuisance  com- 
plained of,  though  in  a  less  degree  than  what  had  before  existed. 
That  this  was  the  same  sort  of  claim  on  the  part  of  the 
defendant  as  was  some  time  ago  set  up  by  the  coachmakers  in 
Long  Acre,  who  were  desirous  of  placing  their  carriages  out 
[  *430  ]  in  the  street  before  their  shops  for  public  *view.  But  finding 
that  they  had  no  such  right  to  use  the  public  highway,  they 
desisted,  and  now  exhibited  their  carriages  by  opening  the  fronts 
of  their  shops.  They  stated,  that  the  sole  object  of  the  prosecu- 
tion was  to  prevent  a  repetition  of  the  nuisance. 

The  Court  then  said,  that  it  should  be  fully  understood  that 
the  defendant  could  not  legally  carry  on  any  part  of  his  business 
in  the  public  street  to  the  annoyance  of  the  public.  That 
the  primary  object  of  the  street  was  for  the  free  passage  of 
the  public,  and  any  thing  which  impeded  thai  free  passage, 
without  necessity,  was  a  nuisance.     That  if  the  nature  of  the 
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defendant's  business  vrere  such  as  to  require  the  loading  and 
unloading  of  so  many  more  of  his  waggons  than  could  conve- 
niently be  contained  within  his  own  private  premises,  he  must 
either  enlarge  his  premises,  or  remove  his  business  to  some 
more  convenient  spot.  But  the  Court  could  not  be  parties  to  any 
compromise  for  his  using  the  street  as  his  own  for  any  part  of 
his  business.  That  this  was  a  species  of  nuisance  to  be  found  in 
many  other  places,  and  was  fit  to  be  suppressed.  And  therefore 
they  directed  that  the  defendant's  recognizance  should  be  taken 
for  his  appearance  in  Michaelmas  Term  next,  if  called  upon,  to 
receive  judgment ;  and  that  either  party  should  be  at  liberty  to 
make  afiB  davits  as  to  what  had  been  done  to  abate  the  nuisance 
in  the  mean  time. 


The  King 
Russell. 


THE  KING  V.   COGGAN  and  ANOTHER.t 

(6  East,  431—433 ;  S.  C.  2  Smith.  417—418.) 

A  mandamus  lies  to  the  lord  and  steward  of  a  manor  to  admit  one  to 
a  copyhold  tenement  who  has  a  primd  facie  legal  title,  in  order  to  enable 
him  to  try  his  right,  though  equity  had  before  refused  to  compel  the 
lord  to  admit  him  for  want  of  his  shewing  an  equitable  right  to  the 
property.  But  if  there  be  a  claim  of  a  previous  fine  due  to  the  lord  in 
respect  of  the  ancestor  from  whom  the  party  claims,  the  rule  will  only 
be  granted  on  payment  of  such  fine  or  fines  as  shall  be  due. 

The  Solidtor-General  and  Wood  applied  for  a  mandamus  to 
the  lord  and  steward  of  the  manor  of  Laleham  Billets  to  admit 
Mr.  Williams  to  a  copyhold  tenement  within  the  manor,  which 
his  father,  to  whom  he  was  heir  at  law,  was  entitled  to  as  a  pur- 
chaser; but  the  father  had  died  before  admittance,  t  And  they 
referred  to  JRex  v.  The  Lord  of  the  Manor  of  Hendon,%  where  it  was 
granted,  and  to  the  constant  practice  of  this  Court  in  like  cases, 
to  enable  a  party  to  try  his  legal  right. 


1805. 
Utay  25. 


t  Cited  as  an  authority  in  the 
judgment  of  Peakson,  J.,  in  Qallard 
V.  Hawkins  (1884)  27  Ch.  D.  298,  306, 
53  L.  J.  Ch.  834, 51  L.  T.  689.— E.  C. 

t  Where  the  ancestor  had  been 
admitted,  the  Court,  in  Rex  y.  Reii" 


nett,  2  T.  R.  197,  refused  a  mandamus 
to  admit  the  heir  at  law,  since  he 
had  as  complete  a  title  without,  as 
with,  admittance,  as  against  all  the 
world  but  the  lord. 

§  1  E.  R.  527  (2  T.  E.  484). 


[431] 
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The  Kino  Park  and  Marryat,   on   shewing  cause  now,   referred  to 

CoooAN      WiUiafm  v.  Lord  Lonsdale f\  where  the  same  title  was  in  dispute 

and  Anot  er.   -^^  ^j^^  ^^^^^  ^j  ^  prior  lord  of  this  manor  ;  in  which  the  right  of 

this  Court  to  grant  a  mandamus  in  these  cases  was  much 
questioned :  and  where  finally  the  Lord  Chancellor  refused  to 
interfere  on  behalf  of  the  party  now  applying,  on  the  ground 
that  his  father  was  only  a  trustee,  and  there  was  no  person 
existing  for  whom  he  could  claim  to  be  admitted. 

f  (Lord  Ellenborough,  Ch.  J.  said,  that  he  was  aware  that  the 
power  of  this  Court  to  grant  a  mandamus  to  admit  to  a  copy- 
hold had  been  questioned  on  the  other  side  of  the  hall ;  yet  the 
t  *432  ]  Court  having  for  many  years  past  *been  in  the  constant  habit  of 
granting  such  writs  upon  a  sufficient  ;>nma/act€  title  made  out 
on  the  part  of  the  person  applying,  he  could  not  doubt  their 
power  in  that  respect.  That  he  had  himself  when  at  the  bar 
frequently  obtained  such  writs,  in  two  or  three  instances  against 
the  noble  Lord  who  had  been  named,  (Lord  Lonsdale,)  to  compel 
him  to  admit  tenants  to  copyholds.) 

The  defendant's  counsel  then  said,  that  they  did  not  mean  to 
deny  the  power  of  the  Court  (which  had  been  exercised  in  a  very 
recent  instance  I  since  the  case  of  Williams  v.  Lord  Lonsdale)  to 
grant  such  a  mandamus,  where  the  party  applying  could  make 
out  a  fair  title;  but  this  they  denied  could  be  done  by  Mr. 
Williams  in  the  present  case  :  and  therefore  there  was  no 
more  reason  for  this  Court  to  interfere  than  for  the  Court  of 
Chancery,  which  had  already  refused  a  similar  application  on 
the  ground  of  defect  of  right.  But  at  any  rate  they  observed, 
that  there  was  a  previous  fine  due  to  the  lord  in  respect  of 
the  father,  who  ought  to  have  been  admitted  under  the 
terms  of  the  surrender,  in  right  of  whom  the  present  applicant 
claims. 

t  4  B.  B.  149  (3  Yes.  Jiin.  752, 4).  tomary  tenements  in  the  manor  of 

X  This  was  a  mandamus  granted  Wakefield  in  Yorkshire,  for  which 

to  the  Duke  of  Leeds  to  admit  Mr.  he  afterwards  brought  an  ejectment. 

Conolly,  for  the  purpose  of  enabling  Vide    Roe   d.  ConoUy  y.   Vernon^  5 

him  to  try  his  title  to  certain  cus-  East,  51. 
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Lord  Ellbnborough,  Ch.  J.  :  The  Kino 

r. 

The  case  in  Vesey  proceeded  upon  the  ground  that  there  was  Cogoan 
no  equity  in  the  party  applying  to  the  Court  of  Chancery  to 
induce  that  Court  to  interfere.  But  it  was  tiiere  considered  that 
the  legal  estate  was  in  the  trustee  whose  heir  now  applies ;  and 
that  is  sufficient  for  us  to  act  upon  in  giving  him  an  opportunity 
of  trying  his  title,  which  is  all  that  the  admission  will  enable 
him  to  do.    Therefore 

Per  Curiam,   upon  Mr.  Williams  undertaking  to  pay  such       [  438  ]» 
£ne  or  fines  as  shall  be  due  to  the  lord, 

Rule  absolute  for  a  mandamus. 


THE  KING  V.  PHILIPPS.  1805. 

(6  East,  464-476;  S.  C.  2  Smith,  550—656.)  Mayjl. 

An  endeayour  to  provoke  another  to  commit  the  misdemeanor  of  [  464  ] 
sending  a  challenge  to  fight  is  itself  a  misdemeanor  indictable; 
particularly  where  such  provocation  was  given  by  a  writing,  containing 
libellous  matter,  and  alleged  in  the  prefatory  part  of  the  indictment  to 
have  been  done  with  intent  to  do  the  party  bodily  harm,  and  to  break 
the  King's  peace ;  the  sending  such  writing  being  an  act  done  towards 
procuring  the  commission  of  the  misdemeanor  meant  to  be  accom- 
plished. 

Where  an  evil  intent  accompanying  an  act  is  necessary  to  constitute 
such  act  a  crime,  the  intent  must  be  alleged  in  the  indictment  and 
proved :  though  it  is  sufficient  to  allege  it  in  the  prefatory  part  of  the 
indictment.  But  where  the  act  is  in  itself  unlawful,  the  law  infers  an 
evil  intent,  and  the  allegation  of  such  intent  is  merely  matter  of  form, 
and  need  not  be  proved  by  extrinsic  evidence  on  the  part  of  the 
prosecutor. 

This  indictment  contained  four  counts,  the  first  of  which 
charged  that  the  defendant  intending  great  bodily  harm  to  one 
B.  G.  Thomas,  and  to  break  the  peace,  &c.  and  to  provoke  and 
excite  him  to  fight  a  duel  with  the  defendant,  sent  him  a 
challenge  to  fight,  contained  in  a  letter,  which  was  set  out  as 
after-mentioned.  The  second  count  charged  that  the  defendant 
endeavoured  to  provoke  and  incite  Thomas  to  fight  a  duel  with 
him,  by  writing  the  said  letter,  containing  malicious  and 
provoking  matter  concerning  Thomas.     The  third  count  charged 
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The  Kixg    more  generally  that  the  defendant,  intending  great  bodily  harm 
Philipph.     to  Thomas,  and  to  break  the  peace,  did  provoke,  excite,  and 
challenge  Thomas  to  fight  a  duel  with  him ;  without  stating  the 
letter.     The  fourth  count  charged  that  the  defendant,  unlawfully 
and  maliciously  intending  to  do  great  bodily  harm  and  mischief 
to  B.  G.  Thomas,  and  to  break  the  peace,  &c.  on,  &c.  with  force 
and  arms,  at,  &c.  wickedly  and  maliciously  did  endeavour  to  stir 
up,  provoke,  and  excite  Thomas  to  challenge  the  defendant  to 
fight  a   duel  with  him,  Thomas,  by  then  and  there  writing, 
sending,  and  delivering  to  him,  Thomas,  a  scandalous,  malicious, 
and  provoking  letter  from  the  defendant  to  Thomas,  to  the  tenor 
and  effect  following,  viz.  No.  28,  Orchard  Street,  1st  June,  1803, 
Sir   (meaning  Thomas),   It  will,   I   (meaning    the  defendant) 
conclude,  from  the  description  you  gave  of  your  feelings  and 
ideas  with  respect  to  insult,  in  a  letter  to  Mr.  Jones  of  lasi 
[  •4G5  j      *Monday's  date,  be  sufficient  for  me  to  tell  you,  that  in  the  whole 
of  the  Carmarthenshire  election  business,  as  far  as  it  relates  to  me, 
you  have  behaved  like  a  blackguard.     I  shall  expect  to  hear  from 
you  on  this  subject,  and  will  punctually  attend  to  any  appoint- 
ment you  may  think  proper  to  make :  (meaning  that  the  defendant 
would  punctually  attend  to  any  appointment  that  Thomas  might 
think  proper  to  make  for  the  purpose  of  his  fighting  a  du:l  with 
and  against  the  defendant),  signed  by  the  defendant;  with  intent 
to  stir  up,  provoke,  and  excite  the  said  B.  G.  Thomas  to  challenge 
the  defendant  to  fight  a  duel  with  him,  &c.  against  the  peace,  &c. 
The  defendant  was  tried  and   acquitted  on   the  three  first 
counts,  and  found  guilty  on  the  4th ;  on  which  a  rule  nisi  was 
obtained  by  Clifford  for  arresting  the  judgment,  on  the  ground 
that  the  last   count   did  not  charge  the  commission  of  any 
misdemeanor,  but  only  an  ineffectual  provocation  to  another  to 
commit  one  ;  being  at  most  an  endeavour  only  to  do  that  which 
tended  to   a  breach  of    the  peace,   but  was    not  in  itself  a 
breach    of    the   peace.     That   a    direct    challenge    in    writing 
was    only  a  misdemeanor,   as  implying    an  intention  in  the 
challenger  to  fight,  and  thereby  break  the  peace ;  and  the  jury 
must  be  satisfied  of  such   intention,   according    to  Lewes  v. 
Jeoffreys;^   but  that  for  aught  appeared  here  the  defendant's 

t  Poph.  153. 
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intent    might  only  have    been  to  provoke  the  prosecutor  to    The  King 
challenge  him,  in  order  that  he  might  bind  him  over  to  keep  the     puilipps. 
peace ;  especially  when  by  the  verdict  of  acquittal  on  the  other 
counts  the  jury  had  negatived  an  intention  in  the  defendant  to 
break  the  peace  by  giving  the  challenge.    And  he  observed,  that 
the  case  of  Lord  Darcy  v.  Markham^  was  decided  in  the  Star- 
Chamber  on  the  ground  of  its  being  a  *compounded  misdemeanor ;      [•^66] 
the  letters  which  were  dispersed  by  the  defendant  containing 
libellous   matter  as  well  as  a  provocation  to  Lord  Darcy    to 
challenge  him. 

Erskine,  GarroWy  and  Abbott  shewed  cause  against  the  rule 
on  a  former  day  of  this  Term;  and  admitting  that  an  evil 
intention,  without  an  overt  act  to  carry  it  into  effect,  was  not 
sufficient  to  convict  the  defendant  of  a  misdemeanor,  contended 
that  the  sending  the  letter  stated  in  the  4th  count,  the  intent 
and  construction  of  which  were  put  upon  the  record  by  proper 
averments  and  innuendoes,  found  by  the  jury  to  be  true,  did 
constitute  an  offence  in  law ;  although  the  defendant's  purpose  in 
so  doing  was  not  effected;  unless  the  Court  were  of  opinion, 
which  could  not  be  supposed,  that  the  letter  upon  the  face  of 
it  was  not  capable  of  having  such  a  meaning  imputed  to 
it.     *    *     * 

Clifford  in  support  of  the  rule.    *    *     *  [  468  ] 

Cur.  adv.  vuLt.  [  470  ] 

Lord  Ellenbobough,  Gh.  J.  now  delivered  judgment : 

This  was  an  indictment  containing  four  counts ;  the  three  first 
of  which  charged  the  defendant  with  having  sent  to  a  Mr. 
Thomas  a  challenge  to  fight  with  him :  on  these  the  defendant 
was  acquitted ;  and  the  question  arises  upon  the  last  count,  upon 
which  he  was  found  guilty.  (His  Lordship,  after  stating  the 
fourth  count,  proceeded  :)  The  question  which  has  been  made 
upon  the  motion  in  arrest  of  judgment  is,  whether  the  count  so 
framed  contain  in  itself  a  sufficient  charge  of  an  offence  indictable 
by  the  law  of  the  land.    It  has  been  argued  on  the  part  of  the 

t  Hob.  120. 
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The  Eino  defendant,  that  the  oflfence  amounts  to  no  more  than  an 
Phil'ipps.  endeavour  to  provoke  a  person  to  challenge  the  defendant  to 
fight  a  duel  with  him,  with  intent  so  to  provoke  him :  and  that 
although  the  sending  a  challenge  to  fight  may,  on  account  of  its 
direct  and  immediate  tendency  to  a  breach  of  the  peace,  be  an 
indictable  offence,  yet  that  a  mere  endeavour  to  provoke  a  person 
by  a  letter  so  to  do,  such  endeavour  not  in  itself  having  a 
direct  and  immediate  tendency  to  a  breach  of  the  peace,  nor 
[  *47i  ]  being  alleged  to  be  *done  or  used  with  that  intent,  but  having 
only  a  tendency  to  provoke  a  challenge,  and  a  challenge  having 
only  a  tendency  to  a  breach  of  the  peace,  and  not  being  of  itself 
a  breach  of  the  peace,  was  too  remotely  dangerous  to  the  public 
peace  to  be  a  subject  of  indictment  as  a  substantive  misdemeanor. 
And  the  case  of  The  Queen  and  Langley,  (Salk.  697,  6  Mod.  124, 
and  2  Ld.  Baym.  1094)  which  was  the  case  of  an  indictment  for 
saying  to  a  mayor,  that  ''  he  was  a  rogue  and  a  rascal,"  and 
which  words  were  held  not  indictable  because  they  did  not  tend 
directly  to  a  breach  of  the  peace,  has  been  relied  on.  And  yet  in 
the  report  of  this  very  case  in  Salkeld,  the  distinction  is  taken  by 
Holt,  Ch.  J.  that  "if  these  words  had  been  written  an  indictment 
would  have  lain  ;  "  for,  as  was  said  in  2  Ld.  Raym.  1031,  S.  C. 
that  is  a  libel.  It  will  be  recollected,  that  in  the  present  case  the 
provocation  was  administered  by  words  written,  and  that  the 
words,  "you  have  behaved  like  a  blackguard,"  give  the  character 
of  a  libel  to  the  letter  in  question.  But  it  appears  to  me  that  the 
first  proposition  contended  for,  viz.  that  such  an  endeavour  as 
has  been  used  on  this  occasion  to  provoke  another  to  commit  the 
misdemeanor  of  sending  a  challenge  is  not  itself  a  misdemeanor, 
cannot  be  sustained.  Although  the  intended  effect  may  not  have 
been  produced,  yet  the  means  calculated  and  likely  to  produce 
such  effect  have  been  used.  The  letter  was  as  much  an  act  done 
towards  the  misdemeanor  meant  to  be  accomplished  in  this  case, 
namely,  a  challenge,  as  it  was  in  the  case  of  The  King  v. 
Vanghany\  where  the  misdemeanor  meant  to  be  accomplished  by 
the  letter,  offering  a  bribe  to  a  minister  of  state,  was  the  inducing 
such  minister  corruptly  to  recommend  to  an  office  of  public  trust* 
The  means  in  each  case  were  equally  proper  to  effectuate  their 

t  4  Burr.  2494. 
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respective  purposes,  and  *prosecuted  to  the  same  extent.   And  if    The  Kino 

the  sending  of  the  letter  in  the  case  of  The  King  v.  Vaxuflian  to     philipps. 

soKcit  a  party  to  commit  that  misdemeanor  were  properly  held      [  •472  ] 

indictable,  I  am  at  a  loss  to  see  any  reason  why  a  letter  sent  to 

provoke  and  excite  a  person  to  the  commission  of  the  offence  in 

question  is  not  equally  so.    It  can  surely  make  no  difference  that 

a  different  passion  is  meant  to  be  operated  upon  in  the  one  case 

and  the  other,  and  that  the  solicitation  or  provocation  was 

addressed  in  the  one  case  to  the  supposed  avarice,  in  the  other  to 

the  supposed  anger  of  the  party ;  and  that  the  end  proposed  to  be 

ultimately  effected  in  one  case  was  a  corrupt  appointment,  and 

in  the  other  a  duel.    But  the  defendant's  counsel  has  in  his 

argument  taken  for  granted  that  this  indictment  contains  no 

allegation  of  the  intent  with  which  the  letter  was  sent,  except 

that  which  follows  the  statement  of  the  letter,  and  with  which 

the  indictment  concludes,  viz.  "  with  intent  to  provoke,  &c.  Mr. 

Thomas  to  challenge  the  defendant  to  fight;"  and  which  he 

contends,  upon  the  grounds  already  considered,  not  to  have  a 

sufficiently  direct  and  immediate  tendency  to  a  breach  of  the 

peace.    Upon  referring  however  to  the  introductory  part  of  the 

indictment,  and  construing  it  according  to  the  rule  laid  down  by 

Lord  Mansfield  in  Tlie  King  v.  WoodfaUy  5  Burr.  2667,   and 

which  has  been  adopted  also  and  acted  upon  in  many  other 

cases,  there  will  be  found  an  actual  allegation  of  intent,  connected 

with  the  sending  of  the  letter  in  question,  viz.  "of  doing  bodily 

harm,"  and  "of  breaking  the  King's  peace."    Admitting  that 

in  general  the  epithets  in  the  indictment,  as  wickedly  and 

maliciously,  &c.  are,  as  Lord  Mansfield  says  in  The  King  v. 

WoodfaU,  "  mere  formal  inferences  of  law  from  the  act ; "  yet 

imless  an  allegation  of  intent  be  conveyed  by  the  word  intending 

in  the  place  *where  it  usually  occurs  in  indictments,  many  acts      [  'iTS  ] 

which,  but  for  an  allegation  of  the  intent  with  which  such  acts 

are  done,  would  be  merely  indifferent,  must  still  be  construed  to 

be  so  on  the  face  of  many  indictments :  but  I  think  that  the 

material  criminal  intent  in  such  cases  is  to  be  considered  as 

alleged  in  this  prefatory  part  of  the  indictment.  Lord  Mansfield 

there  says,  "  That  where  an  act  in  itself  indifferent,  if  done  with 

a  particular  intent  becomes  criminal,  there  the  intent  must  be 

L  L  2 


616  1806.    K.  B.    6  EAST,  478—474.  [b.b. 


Thb  Kiko  provedf  and  found :  but  where  the  act  is  in  itself  unlawful,  the 
PHiLippg.  proof  of  justification  or  excuse  lies  on  the  defendant,  and  on 
failure  thereof  the  law  implies  a  criminal  intent."  Now  the 
intent  cannot  be  proved  and  found,  so  as  to  sustain  the  indict- 
ment, where  a  criminal  intent  is  necessary  to  accompany  the  act, 
unless  the  intent  be  also  therein  alleged.  But  it  is  no  otherwise 
alleged  than  it  is  in  this  instance  in  a  multitude  of  cases  which 
have  undergone  much  discussion,  and  in  which  judgment  has 
been  given  for  the  Grown.  In  the  case  of  The  King  and  Home, 
Gowp.  672,  although  many  other  objections  were  taken  to  the 
information,  it  was  never  objected  that  the  criminal  intention 
was  not  sufficiently  averred  by  the  introductory  words  of 
"  seditiously  intending  to  excite  sedition  amongst  the  King'a 
subjects,  to  alienate  their  affection  and  allegiance,  and  to  cause  it 
to  be  believed  that  divers  of  his  subjects  had  been  murdered  in 
the  province  of  Massachussets  Bay  by  the  King's  troops,  and  to 
encourage  his  subjects  in  the  said  plantation  to  resist  the  King'a 
government."  It  may  be  said,  however,  that  in  that  case  the 
criminal  intent  was  necessarily  implied  from  the  publication,  and 
therefore  that  any  averment  thereof  was  superfluous  :  but  in  the 
[  •iTl  ]  case  of  Rex  v.  Critchley,  *(cited  in  Rex  v.  TopJiam,  4  T.  R.  129) t 
the  intent  to  stir  up  hatred  and  ill-will  against  the  family  of  Sir 
G.  G.  Nicoll,  deceased,  who  was  the  subject  of  the  Ubel,  waa 
material  to  be  averred  in  order  to  sustain  that  indictment,  and 
was  only  averred  in  the  introductory  words  of  the  indict- 
ment :  and  for  the  want  of  similar  words  containing  an  averment 
of  intent  in  the  prefatory  j)art  of  the  indictment,  like  that 
which  is  to  be  found  in  Rex  v.  Critchley,  the  indictment 
in  Rex  v.  Tapham  was  held  not  maintainable,  and  judgment 
was  thereupon  arrested.  Since  the  argument  of  this  case 
we  have  inspected  the  original  indictment  in  The  Queen 
V.  Langley,  and  there  I  find  the  intention  laid  thus :  "  Quod 
Willelmus  Langley  existens  persona  inquietaB  et  turbulent® 
dispositionis,    et    machinans    et    intendens    Wm.    Waterman 

t  Qu,  If  Lord  Maksfield  did  not  the  statement  in  the  text  being  suffi- 

moan  to  say  alleged  and  found.  cient  for  modem  practical  purposes. 

t  2  E.  B.  346  (the  full  report  in  — F.  P. 
the  note  there  was  not  reproduced. 
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majorem  civitatis  predictsB  et  aactoritatem  saam  in  contemptum  The  Kino 
et  odium  indacere,  20th  April,  &c.  in  prsesentia  et  audita  puilipps. 
diversorum  subditorum,  &c.  hsec  maliciosa,  Bcandalosa,  et 
eontemptuosa  Anglicana  verba  sequentia  pronunciavit  et  pub- 
licavit,  viz.  &c."  There  no  objection  was  taken  to  the  mode  of 
averring  and  charging  the  intent,  but  only  that  the  words  uttered 
even  with  such  intent  were  not  indictable.  If  any  particular  bad 
intention  accompanying  the  act  be  necessary  to  constitute  it  a 
crime,  such  intention  should  be  laid  in  the  indictment.  In  many 
cases  the  allegation  of  intent  is  a  merely  formal  one ;  being  no 
more  than  the  result  and  inference  which  the  law  draws  from  the 
act  itself,  and  which  therefore  requires  no  proof  but  what  the  act 
itself  supplies :  as  in  the  case  of  libels,  where  the  fact  of  publica- 
tion is  not  in  question.  But  where  the  act  is  indifferent  in  itself, 
the  intent  with  which  it  was  done  then  becomes  material,  and 
requires,  as  any  other  substantive  matter  of  fact  does,  specific 
allegation  and  *proof .  And  after  verdict  every  material  allegation  C  **75  ] 
in  the  indictment  must  be  taken  to  have  been  proved.  To  apply 
this  to  the  present  case ;  the  alleged  intent,  ''  of  doing  bodily 
harm  and  breaking  the  King's  peace,"  is  either  a  legal  result 
from  the  letter  of  provocation  and  insult  in  which  it  is  conveyed ; 
and  in  that  way  is  self -proved ;  or  it  is  an  allegation  of  fact 
requiring  extrinsic  evidence  collateral  to  the  letter  itself,  and 
which  proof,  upon  the  present  motion  in  arrest  of  judgment,  it 
must  be  presumed  to  have  received  at  the  trial.  The  fact  of  such 
intention,  whenever  it  is  required  to  be  established  by  collateral 
evidence  is  of  course  liable  to  be  rebutted  by  contrary  evidence  : 
and  if  the  defendant  could  on  this  occasion  have  shewn  that  he 
wrote  the  letter  with  the  innocent  and  even  meritorious  views 
with  regard  to  the  public  peace,  which  have  been  suggested  on 
his  behalf ;  as  for  iastance,  to  provoke  a  challenge  from  a  person 
known  to  harbour  latent  purposes  of  a  malicious  and  dangerous 
kind  against  the  writer,  in  order  thereupon  to  obtain  surety  of 
the  peace  against  him  :  I  say,  if  such  had  been  the  intention  of 
the  writer,  it  would  have  been  open  to  him  to  have  shewn  it  in 
evidence  on  his  part,  and  thereby  to  have  repelled  the  bad 
intention  either  inferable  from  and  arising  out  of  the  act  itself, 
or  to  have  supplied  extrinsic  evidence  (for  so  it  must  have  been 
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[  •476  ] 


in  support  of  the  all^;ation  of  intent)  if  the  act  ^ere  sofficiently 
indifferent  in  itself  to  have  rendered  such  proof  necessary. 
Upon  the  whole,  whether  the  letter  in  question  be  considered  as 
an  attempt  to  procure  another  to  commit  a  misdemeanor,  by 
provocation  intentionally  addressed  to  that  immediate  purpose, 
or  as  a  provocation  to  a  challenge  with  the  intention  alleged  in  the 
prefatory  part  of  the  indictment,  (and  it  seems  capable  of  being 
^considered  either  way) ;  it  is  in  either  of  these  points  of  view  a 
competent  subject  of  criminal  prosecution,  so  as  to  sustain  the 
indictment  founded  thereupon.  The  rule,  therefore,  for  arresting 
the  judgment  in  this  case  must  be  discharged. 

Rule  discharged^ 


1805. 


[505  ] 


DOE,  ox  THE  Demise  op  LEPPINGWELL,   suing  in 

FoKMA  Pauperis,  v.  TRUSSELL. 

(6  East,  505—506.) 

The  lessor  of  the  plaintiff  in  ejectment  suing  in  formd  pauperis  will 
be  dispaupered  in  case  of  vexatious  delay. 

BosASQUET  on  a  former  day  in  this  Term  obtained  a  rule  to 
shew  cause  why  the  lessor  of  the  plaintiff  should  not  be  dis- 
paupered, and  why  he  should  not  pay  costs  for  not  proceeding  to 
trial  at  the  last  Spring  Assizes. 

It  appeared  that  notice  of  trial  had  been  given  for  the  Summer 
Assizes  1804,  and  countermanded  six  days  before  the  assizes ; 
that  notice  of  trial  was  again  given  for  the  last  Spring  Assizes, 
and  the  cause  entered  for  trial,  but  that  on  the  third  day  of  the 
assizes  the  record  was  withdrawn ;  that  the  defendant  had  in- 


t  Vide  Hicks's  case,  Hob.  215, 
where  a  libellous  letter  sent  to  the 
party  himself  was  deemed  a  mis- 
demeanor, because  it  was  a  provoca- 
tion to  a  challenge  and  breach  of  the 
peace.  So  by  1  Hawk.  ch.  63,  s.  3, 
'*  It  is  a  very  high  offence  to  chal- 
lenge another,  &c.  or  even  barely  to 
endeavour  to  provoke  another  to 
send  a  challenge  or  to  fight ;  as  by 
dispersing  letters  full  of  reflections. 


and  insinuating  a  desire  to  fight," 
&c.  But  in  William  King's  case, 
4  Inst.  181,  mere  words  of  provoca- 
tion, as  liar  and  knave,  though  said 
to  be  motives  and  mediate  provoca- 
tion for  breach  of  the  peace,  were 
yet  considered  as  not  tending  imme- 
diately to  the  breach  of  the  peace, 
like  a  challenge  to  fight  or  a  threat- 
ening to  beat  another,  &c. 


WELL 
V, 

Tbubsell. 
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curred  above  lOOZ.  costs  in  procuring  evidence ;  and  his  attorney  Dob  ex  dem. 

T  P'T*]PTTCf  • 

swore  that  he  believed  the  merits  to  be  in  favour  of  the  defendant. 
It  further  appeared  that  the  lessor  of  the  plaintiff,  in  another 
cause  of  Doe  d.  Leppingwell  v.  Thompson,  which  depended  upon 
the  same  circumstances,  having  omitted  to  proceed  to  trial  at  the 
Summer  Assizes  1804,  pursuant  to  notice,  made  an  affidavit  that 
he  was  prevented  from  trying  the  cause  for  want  of  several 
copies  of  registers  which  he  had  been  unable  to  procure  in  time ; 
upon  which  the  Court  discharged  a  rule  for  judgment  as  in  case 
of  a  nonsuit  on  his  peremptory  undertaking  to  try  at  the  Spring 
Assizes,  with  which  undertaking  he  had  neglected  to  comply,  and 
judgment,  as  in  case  of  a  nonsuit,  had  been  obtained.  To  shew 
that  the  proper  course  was  to  move  that  the  party  should  be  dis- 
paupered in  case  of  vexatious  delay,  2  Salk.  506 ;  Taylor  v.  Lowe, 
2  Stra.  903 ;  BHttain  v.  Grenville,  2  Stra.  1122,  and  2  Tidd's 
Practice,  893,  were  cited.  *It  was  contended  that  the  lessor  of  [  *50n  ] 
the  plaintiff  ought  at  least  to  have  countermanded  his  notice,  and 
thereby  saved  a  great  part  of  the  expense  which  the  defendant 
had  sustained. 

On  this  day  Laives  shewed  cause  upon  an  affidavit,  which 
stated,  that  the  lessor  of  the  plaintiff  having  about  30  copies  of 
registers  to  procure,  and  several  witnesses  to  collect,  among  whom 
was  an  old  and  infirm  man,  was  unable  to  get  to  the  assizes  in 
time,  and  therefore  was  under  the  necessity  of  withdrawing  the 
record. 

The  Court,  however,  made  the  rule  absolute  for  dispaupering 
the  lessor  of  the  plaintiff,  but  discharged  it  as  to  the  payment  of 
costs. 
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K.  B.  TRINITY  TERM. 

]^       RUSHFORTH  and  Another,   Assignees  of  B.  &  W. 
Ju7i^20.  RUSHFORTH,   v.  HADFIELD  and   Others. 

^  ^^^  ^  (6  East,  519--529 ;  S.  C.  2  Smith,  634—642.) 

Where  no  lien  exists  at  common  law  it  can  only  arise  by  contract 
with  the  particular  party,  either  express  or  implied :  it  may  be  implied 
either  from  previous  dealings  between  the  same  parties  upon  the  footing 
of  such  a  lien,  or  even  from  a  usage  of  the  trade  so  general  as  that  the 
jury  must  reasonably  presume  that  the  parties  knew  of  and  adopted  it 
in  their  dealing.  But  where,  as  in  the  case  of  a  common  earner 
claiming  a  lien  for  his  general  balance,  such  a  lien  is  against  the  policy 
of  the  common  law  and  the  custom  of  the  realm,  which  only  gives  him 
a  lien  for  the  carnage  price  of  the  particular  goods,  there  ought  to  be 
very  strong  evidence  of  a  general  usage  for  such  a  lien  to  induce  a  jury  to 
infer  the  knowledge  and  adoption  of  it  by  the  particular  parties  in  their 
contract :  and  the  jury  having  negatived  such  a  general  usage,  though 
proved  by  uncontradicted  evidence  to  have  been  frequently  exercised  by 
the  defendants  and  various  other  common  carriers  throughout  the  North, 
and  although  a  number  of  witnesses,  who  were  carriers,  gave  evidence 
generally  of  such  a  usage,  the  Court  refused  to  grant  a  new  trial. 

This  was  an  action  of  trover  to  recover  the  value  of  a  parcel  of 
goods  belonging  to  the  bankrupts  before  their  bankruptcy,  and 
sent  on  their  account  to  be  carried  by  the  defendants,  common 
carriers,  from  Ellen  and  to  London,  and  which  were  detained  by 
the  defendants  after  tender  of,  and  refusal  by  them  to  accept,  the 
price  of  the  carriage  of  such  goods  until  a  balance  of  78Z.  15«.  Id. 
due  to  them  from  the  bankrupts  for  the  carriage  of  other  goods 
at  other  times  was  paid.  And  the  question  was,  whether  the 
defendants,  as  common  carriers,  had  a  lien  on  the  goods  for 
their  general  balance.  At  the  trial  before  Graham,  B.  at  the 
last  assizes  at  York  the  defendant's  counsel  offered  evidence  to 
shew  that  by  the  usage  of  trade  throughout  the  realm  common 
carriers  had  a  right  to  retain  particular  goods  belonging  to  a  party 
for  their  general  balance  due  from  the  same  party  for  the  carriage 
of  other  goods  belonging  to  him ;  and  cited  AspinaUy  assignee  of 
Howorthy  V.  Pickfordy\  before  Lord  Kenyon  at  Nisi  Prius,  in  June, 
1800,  when  that  point  was  ruled,  and  not  questioned  afterwards. 
And  they  referred  also  to  the  doctrine  laid  down  in  Green  v. 

t  3  Bos.  &  P.  44,  note. 
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Farmer,^  thai  the  convenience  of  commerce  and  natural  justice  Bdshfokth 
are  on  the  side  of  liens,  and  that  of  late  years  courts  have  leant  hadpield. 
that  way,  either  where  there  was  an  express  contract,  or  where  it 
was  implied  from  the  usage  of  trade,  or  from  the  manner  of 
dealing  between  the  parties  in  the  particular  case,  or  where  the 
party  acted  as  a  factor.  On  the  other  hand,  *the  case  of  [  ^520  ] 
Oppenheini  v.  Russelll  was  relied  on,  as  having  overruled  or  at 
least  shaken  the  opinion  of  Lord  Eenyon  in  Aspinail  v.  Pickford: 
but  as  in  Oppenheim  v.  Russell  the  only  point  in  judgment  was, 
that  the  right  of  the  consignor  to  3top  in  transitu  could  not  be 
affected  by  the  carrier's  claim  of  hen  in  respect  of  the  construc- 
tive possession  of  the  consignee,  the  learned  Judge  admitted  the 
evidence  of  usage,  on  the  authority  of  Green  v.  Farmer,  and 
Aspinail  v.  Pickford.  The  defendants  then  called  witnesses,  the 
first  of  whom  had  been  book-keeper  to  them  and  their  late  father 
in  the  country  near  20  years,  who  swore  that  their  custom  had 
been  to  detain  for  the  balance  due  to  them  from  any  person  for 
whom  they  carried  goods,  if  there  were  any  suspicion  of  his 
failing ;  and  he  specified  two  instances  of  detention  of  particular 
goods  till  payment  of  the  general  balance,  one  on  the  9th  May, 
1808,  in  the  case  of  a  Mr.  Burton,  and  the  other  on  the  23rd  of 
May,  1803,  in  the  case  of  a  Mr.  Butten  who  had  failed,  and  where 
the  payment  was  for  some  time  objected  to.  The  same  witness 
said,  that  he  knew  there  were  other  instances,  but  he  could  not 
recollect  the  particulars :  on  one  occasion  the  dispute  arising 
upon  the  detention  was  left  to  arbitration.  Another  witness,  who 
had  been  book-keeper  to  the  defendants  in  London  for  five  years, 
also  spoke  to  their  having  several  times  stopped  goods  received 
by  them  as  carriers ;  but  could  only  specify  one  instance,  when 
the  carriage  was  paid  immediately.  One  Wilsley,  who  had  been 
a  carrier  from  York  to  Manchester  above  20  years,  deposed 
generally  to  his  having  always  stopped  goods  till  the  general 
balance  was  paid,  and  remembered  two  instances  in  particular. 
Henley,  a  carrier  from  London  to  Newcastle  *for  above  20  years,  [  *52i  ] 
gave  the  Uke  general  evidence;  and  recollected  two  or  three 
times  when  he  had  so  stopped  goods  that  actions  were  threatened, 
but  never  brought.    He  also  said,  that  they  could  not  collect  the 

t  4  Burr.  2214,  and  2221.  t  6  B.  £.  604  (3  Bos.  &  P.  42). 
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BusBPOBTH  price  of  the  carriage  for  each  ionmeT.  Denman,  a  caxrier  from 
Hadfield.  London  to  Lincoln,  Hull,  and  other  places  for  five  or  six  years 
past,  said,  that  the  custom  was  to  retain  till  the  general 
balance  was  paid,  and  spoke  to  one  instance  two  years  ago, 
where  he  so  held  goods  of  the  value  of  l,OOOZ.t  against  the 
assignees  of  a  bankrupt  for  a  claim  of  130Z. ;  and  after  holding 
the  goods  for  six  months,  and  being  threatened  with  an  action, 
he  was  paid  his  balance.  And  Norris,  another  common  carrier, 
from  Halifax  to  London,  for  four  years  past,  had  known  instances 
of  detaining  goods  for  the  general  balance,  particularly  the  case 
of  one  Benshaw,  a  bankrupt,  where  the  goods  were  redeemed  by 
the  assignees.  On  the  part  of  the  plaintiffs  it  was  objected,  that 
this  evidence  did  not  prove  a  general  usage  of  the  trade  :  but  the 
learned  Judge  thought  that,  being  uncontradicted,  it  admitted  of 
that  conclusion ;  and  therefore  he  directed  the  jury,  that  if  they 
found  that  such  was  the  general  undisputed  usage,  it  established 
the  right  of  the  carriers ;  and  they  thereupon  found  a  verdict 
for  the  defendants ;  which  was  moved  to  be  set  aside  in  the  last 
Term  as  a  verdict  against  law  and  evidence ;  and  a  rule  nisi 
ha^ing  been  granted. 

Park  and  Wood  now  shewed  cause,  and  relied  on  the  general 
doctrine  in  Green  v.  Farmer yl  confirmed  in  its  application  to  the 
present  subject  by  the  opinion  of  Lord  Kenyon  in  Aspinall  v.  Pick* 
[  •522  ]  Jordy%  where  the  same  conclusion  *of  law  and  fact  was  drawn  as 
in  this  case  :  and  they  relied  on  the  instances  given  in  evidence 
at  the  trial  of  the  assertion  of  the  carrier's  claim  of  lien  for  his 
general  balance. 

(Lord  Ellbnborouoh,  Ch.  J. :  A  common  carrier  is  bound  by 
the  custom  of  the  realm  to  carry  goods  for  a  reasonable  reward 
to  be  paid  for  the  same  goods,  and  the  law  gives  him  a  hen  on 
the  particular  goods  for  the  price  of  the  carriage  of  them ;  and  by 
special  contract  with  the  customer  he  may  extend  that  right  to  a 
lien  for  his  general  balance.  But  if  it  be  insisted  on  that  there 
is  a  general  custom  of  trade  applicable  to  all  carriers  to  have  a 
lien  for  their  general  balance,  it  should  be  shewn  in  a  very 

t  Qa,  10,000/.,  vide  post.      X  4  Burr.  2214  and  2221.       §  3  Bos.  &  P.  44,  n. 
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different  manner  in  evidence.    Common  carriers  have  already  Rushfobth 
gone  a  great  way  in  cutting  down  the  general  right  of  the  subject,    hadfield. 
in  limiting  their  general  liability  by  special  notices ;  and  now 
they  are  striving  on  the  other  hand  to  extend  their  lien  to  cover 
their  general  balance.  These  continual  encroachments  will  require 
the  interference  of  the  legislature.) 

A  lien  for  the  general  balance  as  between  the  same  parties  is 

founded  in  equity ;  and  in  modern  times  it  has  been  extended  to 

dyers  and  others  upon  general  notices,  t  So  in  Naylor  v.  Mangles ^  J 

where  the  question  was  whether  a  wharfinger  had  such  a  lien. 

Lord  Kenyon  said,  that  liens  were  either  by  common  law,  usage, 

or  agreement ;  that  a  lien  from  usage  was  matter  of  evidence, 

and  that  the  usage  in  the  case  of  wharfingers  had  been  proved 

so  often,  that  he  should  consider  it  as  a  settled  point  that 

they  had  the  lien  contended  for.     The  struggle  in  Oppeiiheim  v. 

RusseU  §  was  to  extend  the  lien  of  the  carrier  upon  the  goods  of 

the  consignee  against  the  *consignor  of  the  goods,  who  had      l  *^^^  i 

stopped  them  in  transitu.    But  here  the  claim  of  the  carrier  is 

confined  to  his  lien  on  the  goods  as  against  the  party  himself  for 

whom  he  has  been  accustomed  to  carry,  and  with  whom  he  has 

a  privity  of  contract.    The  claim  is  founded  upon  general  usage, 

which  has  superadded  to  his  common  law  lien  for  the  price  of 

the  particular  goods  another  lien  for  his  general  balance.     There 

is  nothing  inconsistent  or  illegal  in  this;  and  it  is  more  convenient 

to  trade  that  the  carrier's  lien  should  be  thus  extended  to  avoid 

the  delay  and  inconvenience  of  withholding  the  delivery  of  each 

particular  parcel  of  goods  till  payment  of  the  carriage  of  it.   The 

usage  proved  at  the  trial  was  suflficiedt  prima  facie  to  found  the 

verdict,  and  was  not  opposed  by  contrary  evidence.    There  was 

no  necessity  for  carrying  it  very  far  back,  because  it  might  arise 

within  20  years :  in  fact,  the  usage  was  sworn  to  have  existed  as 

far  back  as  that  period.    At  the  time  of  Oreen  v.  Farmer  \[  in 

1768  it  was  holden  that  a  dyer  had  no  lien  for  his  general 

balance,  but  only  for  the  dyeing  of  the  particular  goods,  though 

t  Kirkman  y.  Shatvcroas,  3  B.  E.  cor.  Ld.  Eldon,  Ch.  J.  6  B.  B.  814 

103  (6  T.  B.  14).  (3  Esp.  N.  P.  Gas.  81). 

t  5  B.  B.  722  (1  Esp.  N.  P.  Gas.  §  6  B.  B.  604  (3  Boa.  &  P,  42). 

109).    Tide  also  Speara  y.  Hartbj,  ||  4  Burr.  2214. 
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BvsHTOBTH  since  that  time  such  a  lien  has  been  established,  f    Common 
Habpibld.    notoriety  *of  usage  is  sufficient  in  these  cases,  and  affords  a 
[  ♦524  ]      reasonable  presumption  for  the  jury  to  conclude  that  the  parties 
contracted  with  the  knowledge  of  and  assent  to  such  usage. 


Cockellj  Serjt.  in  support  of  the  rule : 

There  was  no  such  general  or  long-established  usage  proved  as 
warranted  the  jury  to  find  the  general  lien  against  the  custom 
of  the  realm,  which  only  gives  common  carriers  a  lien  for  the 
price  of  carrying  the  particular  goods  in  their  hands.  And 
though  some  of  the  witnesses  spoke  in  general  terms  of  the  exist- 
ence of  such  a  usage  further  back,  yet  none  could  specify  any 
particular  instance  till  within  the  last  five  years,  although  the 
occasion  must  have  continually  occurred ;  but  as  the  custom  of 
the  realm  pervades  throughout,  any  usage  which  is  to  over-rule 
it  ought  to  be  as  generally  and  unequivocally  established ;  for 


t  The  same  was  said  in  the  argu- 
ment of  the  case  of  Whitehead  and 
others,  Assignees  of  Mit/ord,  v. 
Vaughan,  Tr.  25  Geo.  III.  B.  E. 
which  turned  upon  the  lien  of  a 
policy  broker,  that  since  the  case  of 
Green  v.  Farmer  dyers  had  been 
ruled  to  have  a  lien  for  their  general 
balance :  but  I  haTO  not  been  able  to 
meet  with  any  such  case;  nor  was 
there  any  allusion  made  to  it  in 
Kirkman  and  another,  Assignees  of 
WalkeTy  V.  Shawcross,  3  R.  R.  103 
(6  T.  R.  14),  where  the  dyers,  dressers, 
whisters,  printers,  and  calenderers 
of  Manchester  and  its  neighbourhood 
established  a  lien  for  their  general 
balance,  upon  proof  of  a  special 
advertisement  to  that  effect,  and 
notice  of  it  by  the  contracting  party. 
And  in  Close  and  another.  Assignees 
ofliiddly  y.  Waterhouse  and  others, 
which  was  trover  for  woollens  deli- 
vered by  the  bankrupt  before  his 
bankruptcy  to  the  defendants,  dyers 
at  Halifax,  to  be  dyed;  where  a 
tender  had  been  made  of  the  price 
of  dyeing  the  particular  goods,  but 


the  defendants  claimed  to  retain  for 
their  general  balance  for  the  expense 
of  dyeing  other  goods,  on  the  ground 
of  usage ;  the  jury  at  the  trial,  beforo 
Rooke,  J.,  at  York,  negatived  any 
such  usage  at  Halifax,  and  found  a 
verdict  for  the  plaintiffs :  and  on  a 
motion  for  a  new  trial  in  Tr.  42 
Geo.  in.  the  Court  of  B.  R.  finally 
discharged  the  rule,  being  of  opinion 
that,  as  the  usage  was  negatived, 
the  defendants  could  not  retain  for 
the  price  of  dyeing  any  other  than 
the  particular  goods  dyed,  or  at  most 
only  for  the  dyeing  of  such  goods  as 
were  delivered  to  them  at  one  and  the 
same  time  under  one  entire  contract. 
And  that  at  any  rate  the  circum- 
stance of  the  defendants  having 
had  different  parcels  of  goods  in  their 
hands  at  one  time  which  had  been 
delivered  at  several  times,  did  not 
give  them  a  lien  on  the  goods  in 
question  remaining  in  their  hands 
for  the  price  of  dyeing  such  other 
distinct  parcels  as  had  been  returned 
to  the  owner. 
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it  was  not  pretended  that  there  was  any  evidence  from  whence   Bubhfobth 
the  jury  could  infer  a  particular  dealing  between  these  parties,    hadfield. 
as  in  Kirkman  v.  Shawcross.    A  common  carrier  stands  in  a  very 
different  situation  from  traders  in  general ;  he  has  an  obligation 
♦cast  upon  him  by  law  to  carry  for  a  reasonable  reward ;  and      C  *^^^  3 
therefore  there  must  always  be  a  strong  presumption  against  any 
usage  which  infringes  upon  the  right  of  the  subject  to  make  him 
carry  and  deliver  his  goods  at  the  appointed  place  for  a  reasonable 
price  for  the  carriage  of  the  particular  goods :  and  to  that  extent 
only  the  case  of  Oppenheim  v.  RusseU\  was  relied  on.  But  a  work- 
man who  is  to  bestow  his  labour  on  the  goods,  and  is  not  com- 
pellable to  receive  them  at  all,  may  engraft  conditions  upon  his 
receipt  of  them,  and  stipulate  for  a  lien  for  his  general  balance ;  and 
thence  a  less  degree  of  evidence  may  be  sufficient  to  raise  a  pre- 
sumption that  the  parties  contracted,  on  the  footing  of  such  a  lien. 

LoBD  Ellenborough,  Ch.  J. : 

There  was  no  sufficient  evidence  on  which  the  jury  could  find 
any  such  general  usage  as  would  warrant  the  conclusion  of  an 
agreement  between  the  parties  to  adopt  it.  The  lien  claimed  by 
the  carriers  for  their  general  balance  is  not  founded  in  the 
common  law ;  for  by  the  custom  of  the  realm  a  common  carrier 
is  bound  to  carry  the  goods  of  the  subject  for  a  reasonable 
reward  to  be  therefore  paid,  by  force  of  which  he  has  a  lien  only 
for  the  carriage  price  of  the  particular  goods.  Then  what  proof 
is  there  of  any  further  lien  by  usage  ?  I  will  not  say  that  there 
may  not  be  sufficient  evidence  of  such  a  general  usage  for  the 
carrier  to  let  out  of  his  hands  the  particular  parcel  on  which  his 
common  law  lien  attaches,  without  receiving  the  carriage  price 
of  it  at  the  time,  upon  a  general  agreement,  of  which  such  usage 
would  be  evidence,  that  he  may  retain  any  other  parcel  belong- 
ing to  the  same  party  for  the  whole  of  his  demand  :  but  such  a 
general  usage  ought  to  be  proved  by  stronger  evidence  *than  [  '^'^e  ] 
was  offered  in  this  case,  especially  as  it  trenches  upon  the 
common  law  right  of  the  subject.  But  if  there  be  a  general 
usage  of  trade  to  deal  with  common  carriers  in  this  way,  all 
persons  dealing  in  the  trade  are  supposed  to  contract  with  them 

t  6  B.  B.  6(H  (3  Bos.  &  P.  42). 
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BnsBFOBTR  upon  the  footing  of  the  general  practice,  adopting  the  general 
JfADFiELD.  li^^  uito  their  particular  contract.  The  case  however  does  not 
appear  to  have  gone  to  the  jury  on  this  view  of  it.  There  had 
been  previous  dealing  between  these  parties,  and  there  might 
have  been  evidence  to  shew,  if  such  had  been  really  the  case, 
that  it  was  understood  between  them  that  the  carriers  were  to 
have  a  lien  on  any  parcel  of  goods  in  their  hands  for  the  carriage 
price  of  those  which  had  been  antecedently  delivered :  but  that 
was  not  resorted  to,  but  it  was  left  to  the  jury  as  a  case  turning 
on  the  general  usage  of  carriers  throughout  the  realm  to  have  a 
lien  for  their  general  balance,  without  any  sufficient  evidence 
before  them  to  warrant  them  in  drawing  so  extensive  a  conclu- 
sion. The  oldest  instance  which  could  be  particularized  was  not 
above  five  years  ago,  and  but  one  instance,  and  that  only  two 
years  ago,  of  the  exercise  of  the  claim  to  any  considerable 
amount,  so  as  to  make  it  worth  while  to  resist  it.  To  justify 
however  so  extensive  a  claim  upon  the  ground  of  general  usage, 
there  ought  to  be  evidence  of  instances  more  ancient,  more 
numerous,  and  more  important. 

Grose,  J. : 

I  should  object  to  making  a  precedent  in  a  case  of  this  sort, 
where  a  general  conclusion  is  to  be  drawn  from  such  insufficient 
premises.  A  carrier  may  have  a  hen  either  at  common  law  for 
the  carriage  of  the  particular  goods;  upon  which  there  is  no  ques- 
tion ;  or  it  may  arise  out  of  the  usage  of  trade ;  or  by  a  particular 
contract  between  the  parties  concerned.  If  it  could  be  claimed 
[  *527  ]  ♦ijy  tiie  general  usage  of  trade,  I  should  rather  have  thought 
that  it  should  have  been  coeval  with  the  common  law  liability  of 
the  carrier:  but  at  any  rate  there  was  no  evidence  here  sufficient 
to  warrant  the  jury  in  finding  any  such  general  usage  of  trade. 
And  as  to  any  lien  in  respect  of  a  particular  contract,  it  was  not 
left  to  the  jury  on  that  ground. 

Lawrence,  J.: 

I  agree  that  there  ought  to  be  a  new  trial.  Common  carriers 
are  every  day  attempting  to  alter  the  situation  in  which  they 
have  been  placed  by  the  law.    At  common  law  they  are  bound  to 
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receive  and  carry  the  goods  of  the  subject  for  a  reasonable    Bushfobth 

Mm 

reward,  to  take  due  care  of  them  in  their  passage,  and  to  dehver  hadpibld. 
them  in  the  same  condition  as  when  they  were  received :  but 
they  are  not  bound  to  deliver  them  without  being  paid  for  the 
carriage  of  the  particular  article,  and  therefore  they  have  a 
lien  to  that  extent.  Of  late  years  however  they  have  been 
continually  attempting  to  alter  their  general  character  by 
special  notices  on  the  one  hand  to  diminish  their  liability,  and 
on  the  other  hand  by  extending  their  lien.  But  what  evidence 
have  we  in  this  case  to  say  that  their  common  law  situation  is 
altered  ?  To  do  that  it  must  be  shewn  that  both  parties  have 
consented  to  the  alteration :  the  carrier  cannot  alter  his  situa- 
tion by  his  own  act  alone.  It  is  said  that  a  general  lien  is 
convenient  to  the  parties  concerned  :  I  do  not  say  that  it  may 
not  be  so,  but  it  must  arise  out  of  the  contract  of  the  parties. 
It  may  be  convenient  enough  for  the  customer  to  say,  that  in 
consideration  that  you,  the  carrier,  will  give  up  your  right  to 
stop  each  particular  parcel  of  goods  for  the  price  of  the  carriage, 
I  will  agree  that  you  may  stop  any  one  parcel  of  my  *goods  for  [  •528  ] 
the  carriage  price  of  all  together.  But  still  this  must  be  by  contract 
between  them  ;  and  usage  of  trade  is  evidence  of  such  a  contract. 
And  where  such  a  usage  is  general,  and  has  been  long  established 
80  as  to  afford  a  presumption  of  its  being  commonly  known,  it  is 
fair  to  conclude  that  the  particular  parties  contracted  with  re- 
ference to  it.  Then,  if  in  this  case  there  had  been  evidence  of  a 
usage  so  uniform  and  frequent  as  to  warrant  an  inference  that 
the  parties  contracted  with  reference  to  it,  it  should  have  been 
left  to  the  jury  to  infer  that  it  was  part  of  their  contract. 

Le  Blanc,  J. : 

I  doubt  whether  the  jury  had  this  case  presented  to  them  in 
the  true  light  in  which  by  law  it  should  have  been ;  for  it  was 
left  to  them  to  find  for  the  defendants  upon  the  bare  ground  of 
there  being  evidence  of  a  general  usage  amongst  carriers  to 
retain  for  their  general  balance ;  but  no  usage  of  carriers  would 
be  sufficient  to  bind  other  parties,  unless  it  were  so  general  as 
to  furnish  an  inference  that  the  party  who  dealt  with  a  carrier 
had  knowledge  of  it,  and  so  to  warrant  a  conclusion  that  he 
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ituBRFORTH  Contracted  with  the  cairier  on  that  ground.  General  liens  are  a 
H^DFiELD.  great  inconvenience  to  the  generality  of  traders,  because  they 
give  a  particular  advantage  to  certain  individuals  who  claim  to 
themselves  a  special  privilege  against  the  body  at  large  of  the 
creditors  instead  of  coming  in  with  them  for  an  equal  share  of 
the  insolvent's  estate.  All  these  general  liens  infringe  upon 
the  system  of  the  bankrupt  laws,  the  object  of  which  is  to  dis- 
tribute the  debtor's  estate  proportionably  amongst  all  the  credi- 
tors, and  they  ought  not  to  be  encouraged.  But  I  do  not  mean 
[  *529  ]  to  say  that  a  usage  in  trade  may  not  be  so  general  *and  well 
established  as  to  induce  a  jury  to  believe  that  the  parties  acted 
upon  it  in  their  particular  agreement ;  and  I  cannot  say  that  such 
an  agreement  would  not  be  good  in  law,  although  a  carrier  might 
have  no  right  to  refuse  carrying  goods  for  another  without  an 
agreement  that  he  should  have  a  lien  for  his  general  balance  ; 
for  that  would  be  contrary  to  the  obligation  which  the  law  has 
imposed  on  him.  The  instances  of  detainer  by  carriers  for  their 
general  balance  which  were  proved  at  the  trial  were  very  few  and 
recent  with  a  view  to  found  so  extensive  a  claim  ;  and  the  instance 
where  goods  of  the  value  of  10,000{.  were  detained  for  130Z.  does 
not  appear  to  me  to  assist  the  claim;  for  the  parties  would 
naturally  rather  pay  130Z.,  the  amount  of  the  balance  due  to  the 
carrier,  than  have  goods  of  such  great  value  detained  from  them 
till  the  question  were  decided  at  law.  Without  saying  therefore 
that  there  may  not  be  such  a  usage  as  that  insisted  on,  I  am 
clearly  of  opinion  that  there  should  be  a  new  trial  in  order  to 
have  the  case  submitted  to  the  jury  on  its  true  ground,  which  it 
does  not  appear  to  have  been  upon  the  last  trial. 

Rule  absolute. 


180«.  (Second  Trial.) 

^2^'  (HiLABY  Tebm,  1806,  7  East,  224—231 ;  S.C.  3  Smith,  221—225.) 

[  7  East, 224  ]  *  *  Thb  cause  was  again  tried  at  York,  before  Chambre,  J., 
when  the  defendants'  book-keepers  in  London,  at  Stamford,  and 
at  Huddersfield,  swore  to  their  practice  to  retain  goods  for  their 
general  balance,  and  particularized  one  instance  in  December, 
1799,  where  an  action  was  brought,  which  being  referred,  was 
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decided  on  another  point :  a  second  in  May,  1800,  where  there   RtrsHPOBTH 
was  no  bankruptcy  :  a  third  in  May,  1803,  where  the  bankrupt's    hadpield. 
assignee  demanded  the  goods,  but  afterwards  paid  the  balance : 
a  fourth  and  a  fifth  in  the  same  year,  when  the  individuals  paid 
the  balance,  but  no  bankruptcy  intervened  :  and  a  sixth  instance 
of  the  like  sort  as  the  last  in  1804.    In  addition  to  these, 
*Welch,  a  carrier  from  Manchester  and  Leeds,  deposed  to  an      [  *225  ] 
instance  of  retention  of  goods  for  the  general  balance  three 
years  back,  where  a  bankruptcy  intervened,  and  the  assignees 
disputed  the  payment  at  first,  but  afterwards  paid  the  balance ; 
and  to  two  other  instances  of  goods  sent  to  Glasgow ;  one  where 
the  carriage  of  the  particular  goods  was  91.  and  the  general 
balance  20Z. ;  another  where  the  carriage  was  a  few  shilUngs, 
and  the  general  balance  81. ;  in  both  instances  bankruptcies 
intervened,  and  the  assignees  paid  the  general  balance.    Hanley, 
a   Northallerton  carrier,  spoke  to  two  instances  of  retainer  of 
goods  12  and  18  years  ago  till  the  individuals  paid  the  general 
balance;  but    neither  were    bankrupts.    The    book-keeper   of 
Fickford,  a  carrier  from  London  to  Liverpool,  particularized  an 
instance  of  retaining  for  the  general  balance  in  1792,  where  the 
vendee    became  bankrupt ;   but  there  the  vendor  stopped    in 
transitu,  and  he  paid  the  general  balance  at  the  end  of  two 
months :  a  second  similar  instance  in  the  same  year :  a  third 
instance  in  1795,  where  the   senders  became  bankrupts,  and 
their  general  balance  was  paid  by  the  vendees :  a  fourth  in  1795, 
where  the  goods  of  an  individual,  not  bankrupt,  were  detained 
several  years  ;  but  no  account  how  the  matter  was  finally  settled  : 
and  two  other  like  instances  in  1794  and  1795.    And  Clark  a 
Leicester  carrier  also  mentioned  two  instances,  one  in  1775,  the 
other  afterwards,  of  retaining  the  goods  of  solvent  individuals 
till  they  paid  their  general  balance.    All  these  carriers,  who  had 
followed  their  occupation  from  20  to  SO  years  and  upwards, 
deposed  generally  to  their  custom  of  retaining  goods  for  their 
general  balance  in  other  instances  as  well  as  in  those  particular- 
ized.   It  was  left  to  the  jury  to  decide  whether  the  usage  were 
80  general  as  to  warrant  them  in  presuming  that  the  bankrupts 
knew  it,  and  understood  that  they  were  contracting  *with  the      [  *326  ] 
defendants  in  conformity  to  it ;  in  which  case  they  were  to  find 

B.B. — ^VOL.  vin.  M  M 


530  1806,    K.  B.    7  EAST,  226—227.  [b.r. 

RusHFOBTH  for  the  defendants :  otherwise  they  were  told  that  the  general  rnle 
Hadfield.   of  law  would  entitle  the  plaintiffs  to  a  verdict.     On  this  direction 
the  jury  found  for  the  plaintiffs ;  which  was  moved  to  be  set  aside 
in  last  Michaelmas  Term,  as  a  verdict  against  all  the  evidence. 

CockeU,  Serjt.  now  shewed  cause  against  the  rule : 

This  was  a  question  for  the  jury,  which,  having  been  properly 
submitted  to  them,  their  verdict  must  decide.  In  the  absence 
of  aU  evidence  of  any  particular  deaUng  between  these  parties, 
they  must  be  taken  to  have  dealt  upon  the  general  custom  of  the 
realm  with  respect  to  carriers.  Where  a  carrier  means  to  limit 
his  common  law  responsibility,  he  advertises  his  particular  mode 
of  dealing  in  the  pubUc  papers,  and  affixes  notices  of  it  in  his 
office  and  about  the  town  where  he  dwells;  and  from  these 
notices,  as  well  as  from  parol  evidence  of  the  general  notoriety 
of  his  mode  of  dealing,  it  may  be  presumed  that  the  party  who 
employed  him,  living  within  the  reach  of  such  information  and 
notoriety,  has  the  same  knowledge  which  persons  in  general  of 
the  same  place  are  thus  proved  to  have  had.  The  same  sort  of 
evidence  then  is  as  necessary  where  a  carrier  insists  on  extending 
his  lien  beyond  the  custom  of  the  realm,  in  order  to  bring  home 
the  knowledge  of  such  a  particular  mode  of  dealing  to  the  party 
who  employs  him,  from  whence  his  implied  assent  to  deal  upon 
such  terms  may  be  inferred.  In  this  view  a  few  solitary  instances 
of  what  other  carriers  have  done  at  other  distant  places  weigh  little 
or  nothing  as  to  the  point  of  inferring  from  them  the  knowledge 
of  the  bankrupt  that  such  must  have  been  the  mode  of  dealing 
of  the  defendants :  and  the  rest  of  the  evidence  was  defective 
r  *227  ]  ]x)th  in  *the  number  and  notoriety  of  the  instances  calculated  to 
bring  such  knowledge  home  to  him.  Several  of  the  instances  do 
not  apply,  where  the  motive  for  having  paid  the  general  balance 
may  be  resolved  into  the  convenience  or  benefit  of  the  party 
applying  for  the  particular  goods  ;  and  the  only  strong  instances 
are  cases  of  insolvency  and  bankruptcy,  where  the  relative  mag- 
nitude of  the  respective  claims  of  the  carrier  and  consignee  might 
induce  a  temptation  to  resist  the  carrier's  lien ;  but  these  are 
very  few  either  in  number  or  importance,  from  whence  to  draw 
the  conclusion  of  knowledge  in  the  bankrupt. 
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Park  and  Wood,  contra :  Rushfobth 


1?. 


The  evidence  given  was  in  conformity  to  the  principle  laid  Hadfibld. 
down  by  the  Court  in  this  case  upon  the  former  rule  for  a  new 
trial,  in  support  of  the  carriers'  claim,  and  was  not  contradicted 
by  any  other  evidence.  The  Court  there  thought  that  a  general 
usage  in  trade  affecting  the  custom  of  the  realm  ought  to  be  proved 
by  the  practice  of  different  carriers  in  different  parts  of  the  country ; 
and  that  the  knowledge  of  the  individual  customer  might  be 
inferred  from  the  generahty  of  the  usage.  The  evidence  there- 
fore of  the  practice  of  the  different  carriers  throughout  all  that 
part  of  the  kingdom  was  material  to  the  point  in  issue,  and  was 
the  only  proof  which  the  nature  of  the  case  admitted  of.  There 
have  been  many  instances,  such  as  those  of  the  dyers,!  the 
packers,  &c.,  where  liens  for  the  general  balance  have  been 
established  by  the  general  usage  of  trade  even  for  twenty  years 
before,  which  did  not  exist  at  common  law,  where  the  proof 
was  of  the  same  sort  as  in  this  case :  and  here  the  usage  was 
carried  back  as  far  as  1775.  It  is  in  vain  to  say  that  a  general 
usage  in  a  trade  will  bind  those  who  *employ  the  traders,  if  the  [  •228  1 
evidence,  though  uncontradicted,  may  be  disregarded  by  the 
jury. 

Lord  Ellenborough,  Ch.  J. : 

It  is  too  much  to  say  that  there  has  been  a  general  acquies- 
cence in  this  claim  of  the  carriers  since  1775,  merely  because 
there  was  a  particular  instance  of  it  at  that  time.  Other 
instances  were  only  about  ten  or  twelve  years  back,  and  several 
of  them  of  very  recent  date.  The  question  however  results  to 
this,  What  was  the  particular  contract  of  these  parties  ?  And  as 
the  evidence  is  silent  as  to  any  express  agreement  between  them, 
it  must  be  collected  either  from  the  mode  of  dealing  before  prac- 
tised between  the  same  parties,  or  from  the  general  dealings  of 
other  persons  engaged  in  the  same  employment,  of  such  notoriety 
as  that  they  might  fairly  be  presumed  to  be  known  to  the  bank- 
rupt at  the  time  of  his  dealing  with  the  defendants,  from  whence 
the  inference  was  to  be  drawn  that  these  parties  dealt  upon  the 

t  Vide  SavUl  v.  Barchard,  4  Esp.  N.  P.  Caa.  53. 
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RasHFOBTH  same  footing  as  all  others  did,  with  reference  to  the  known  usage 
Hadfield.  of  the  trade.  But  at  least  it  must  be  admitted  that  the  claim 
now  set  up  by  the  carriers  is  against  the  general  law  of  the  land, 
and  the  proof  of  it  is  therefore  to  be  regarded  with  jealousy.  In 
many  cases  it  would  happen  that  parties  would  be  glad  to  pay 
small  sums  due  for  the  carriage  of  former  goods,  rather  than 
incur  the  risk  of  a  great  loss  by  the  detention  of  goods  of  value. 
Much  of  the  evidence  is  of  that  description.  Other  instances 
again  were  in  the  case  of  solvent  persons,  who  were  at  all  events 
liable  to  answer  for  their  general  balance.  And  little  or  no 
stress  could  be  laid  on  some  of  the  more  recent  instances  not 
brought  home  to  the  knowledge  of  the  bankrupt  at  the  time. 
Most  of  the  evidence  therefore  is  open  to  observation.  If  indeed 
[  •229  ]  there  had  been  evidence  of  prior  *  dealings  between  these  parties 
upon  the  footing  of  such  an  extended  lien,  that  would  have  fur- 
nished good  evidence  for  the  jury  to  have  found  that  they  con- 
tinued to  deal  upon  the  same  terms.  But  the  question  for  the 
jury  here  was,  whether  the  evidence  of  a  usage  for  the  carriers 
to  retain  for  their  balance  were  so  general  as  that  the  bankrupt 
must  be  taken  to  have  known  and  acted  upon  it?  And  they 
have  in  effect  found  either  that  the  bankrupt  knew  of  no  such 
usage  as  that  which  was  given  in  evidence,  or  knowing,  did  not 
adopt  it.  And  growing  liens  are  always  to  be  looked  at  with 
jealousy,  and  require  stronger  proof.  They  are  encroachments 
upon  the  common  law.  If  they  are  encouraged,  the  practice  will 
be  continually  extending  to  other  traders  and  other  matters. 
The  farrier  will  be  claiming  a  lien  upon  a  horse  sent  to  him  to 
be  shod.  Carriages  and  other  things  which  require  frequent 
repair  will  be  detained  on  the  same  claim ;  and  there  is  no 
saying  where  it  is  to  stop.  It  is  not  for  the  convenience  of  the 
public  that  these  liens  should  be  extended  further  than  they  are 
already  established  by  law.  But  if  any  particular  inconvenience 
arise  in  the  course  of  trade,  the  parties  may,  if  they  think  proper, 
stipulate  with  their  customers  for  the  introduction  of  such  a  lien 
into  their  dealings.  But  in  the  absence  of  any  evidence  of  that 
sort  to  affect  the  bankrupt,  I  think  the  jury  have  done  right 
in  negativing  the  lien  claimed  by  the  defendants  on  the  score 
of  general  usage. 
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Grose,  J. :  Bushfobth 

This  lien  is  attempted  to  be  set  up  by  the  defendants,  not  Hadfibld. 
upon  the  ground  of  any  particular  contract  or  previous  transac- 
tions between  them  and  the  bankrupt,  but  on  the  ground  of 
previous  transactions  between  *  them  and  other  parties,  and  [  '230  ] 
between  other  carriers  and  their  customers.  And  it  is  admitted 
that  the  question  upon  this  evidence  was  properly  left  to  the  jury, 
that  they  might  find  a  verdict  for  the  defendants,  if  the  usage 
for  the  carriers  to  retain  for  their  balance  of  account  were  so 
general  as  that  they  must  conclude  that  these  parties  contracted 
with  the  knowledge  and  adoption  of  such  usage.  The  jury  have 
found  in  the  negative.  And  I  take  it  to  be  sound  law,  that  no 
such  hen  can  exist  except  by  the  contract  of  the  parties  expressed 
or  implied. 

Lawbence,  J. : 

The  most  which  can  be  said  on  the  part  of  the  defendants  is, 
that  there  was  evidence  which  might  have  warranted  the  jury  to 
find  the  other  way ;  but  it  was  for  them  to  decide.  This  is  a 
point  which  the  carriers  need  not  be  so  solicitous  to  establish. 
It  is  agreed  that  they  have  a  lien  at  common  law  for  the  carriage 
price  of  each  particular  article.  If  then  it  be  not  convenient  for 
the  consignee  to  pay  for  the  carriage  of  the  specific  goods  at  the 
time  of  delivery,  it  is  very  easy  for  the  carriers  to  stipulate  that 
they  shall  have  a  lien  for  their  balance  upon  any  other  goods 
which  they  may  thereafter  carry  for  him.  It  is  not  fit  to  en- 
courage persons  to  set  up  liens  contrary  to  law.  The  carriers' 
convenience  certainly  does  not  require  any  extension  of  the  law ; 
for  they  have  already  a  lien  for  the  carriage  price  of  the  par- 
ticular goods,  and  if  they  choose  voluntarily  to  part  with  that, 
"without  such  a  stipulation  as  I  have  mentioned,  there  is  no 
reason  for  giving  them  a  more  extensive  lien  in  the  place  of  that 
which  they  were  entitled  to.  I  should  not  be  sorry  therefore  if  it 
ivere  found  generally  that  they  have  no  such  hen  as  that  now 
claimed  upon  the  ground  of  general  usage. 

XiE  Blanc,  J. :  r  •231  n 

This  is  a  case  where  a  jury  might  well  be  jealous  of  a  general 
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BusHFOKTH  lien  attempted  to  be  set  up  againBt  the  policy  of  the  common  law, 
Hadfield.  which  has  given  to  carriers  only  a  lien  for  the  carriage  price  of 
[  231  ]  the  particular  goods.  The  party  therefore  who  sets  up  such  a 
claim  ought  to  make  out  a  very  strong  case.  But  upon  weighing 
the  evidence  which  was  given  at  the  trial,  I  do  not  think,  that 
this  is  a  case  in  which  the  Court  are  called  upon  to  hold  out  any 
encouragement  to  the  claim  set  up,  by  overturning  what  the 
jury  have  done,  after  having  the  whole  matter  properly  sub- 
mitted to  them. 

Ruk  discharged. 


^^^'  M^COMBIE  V.  DAYIES. 

June  21. 
(6  East,  538—541 ;  S.  C.  2  Smith,  557— oj9.) 

[  6  East,  538  ]  The  defendant  having  taken  an  assignment  of  tobacco  in  the  King's 

warehouse  by  way  of  pledge  from  a  broker  who  had  purchased  it  in  his 
own  name  for  his  principal,  and  haying  refused  to  deliver  it  to  the 
principal  after  notice  and  demand  by  him,  is  guilty  of  conversion.  So 
held  by  Lord  Ellekborouoh,  C.J.,  on  the  ground  that  taking  the  pro- 
perty by  assignment  from  another  who  has  no  authority  to  dispose  of  it, 
is  a  conversion;  Lawsenoe,  J.,  and  Le  Blanc,  J.,  assenting  with  the 
observation  that  there  had  been  a  demand  and  refusal  after  notice  of 
the  plaintiff's  right.t 

A  tortious  dealing  with  the  property  by  assignment  by  a  person 
entitled  to  a  lien,  does  not  transfer  to  the  assignee  the  right  to  the  lien. 

In  trover  for  a  certain  quantity  of  tobacco,  tried  at  the  sittings 
after  Michaelmas  Term,  1804,  at  Guildhall,  before  Lord  Ellen- 
borough,  Ch.  J.  the  plaintiff  was  nonsuited,  on  the  ground  that 
there  was  no  conversion  by  the  defendant.  A  motion  was  made 
in  Hilary  Term  last  to  set  aside  the  nonsuit,  and  for  a  new  trial, 
and  the  opinion  of  the  Court  was  reserved  on  the  following  facts : 
The  plaintiff,  a  merchant  in  Aberdeen  had  employed  one  Goddan, 
an  accredited  broker  in  the  tobacco  trade,  and  a  dealer  in  tobacco 
on  his  own  account,  to  purchase  for  him  some  tobacco,  which 
Coddan  accordingly  did  ;  and  the  tobacco  in  question  was  part  of 

t  See  Fine  Art  Society  v.  Union  52  L.  J.  Q.  B.  418,  48  L.  T.  670,  the 

Bank   of  London    (C.  A.  1886),  17  case  of  an  innocent  assignee  by  way 

Q.  B.  D.  705,  712,  56  L.  J.  Q.  B.  70,  of   security  is   distinguished.     See 

55  L.  T.  536,  where  Lord  Ellen-  also  Miller  v.  Dell,  C.  A.  '91,  1  Q. 

boeough's  judgment  is  followed  as  B.  468,  60  L.  J.  Q.  B.  404,  63  L. 

an  authority.    But  in  Spackman  v.  T.  693. — E.  C. 
Foster  (1883)  11  Q.  B.  D.  99,  101, 
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it.  But  the  defendant  had  no  knowledge  of  the  transaction  M'Combte 
between  the  plaintiff  and  Coddan.  Goddan,  the  broker,  bought  davies. 
the  tobacco  in  his  own  name  whilst  it  was  in  the  King's  ware- 
house,  and  had  it  transferred  to  himself  in  his  own  name  in  the 
King's  warehouse,  where  it  remained  subject  to  the  payment  of 
the  duties,  as  is  usual  till  the  tobacco  is  actually  delivered  out  of 
the  warehouse.  Coddan  being  in  want  of  money  pledged  the 
tobacco  in  his  own  name  with  the  defendant  for  a  sum  of  money^ 
and  transferred  it  into  the  defendant's  name  in  the  King's  ware- 
house. Afterwards  an  application  was  made  to  the  defendant,  on 
the  part  of  the  plaintiff,  for  a  deUvery  of  *the  tobacco  in  question.  [  *539  ] 
The  defendant  answered,  that  he  had  advanced  money  to  Coddan 
thereon ;  that  he  did  not  know  M'Combie,  and  could  not  transfer 
it  but  to  Coddan's  order,  and  not  till  his  advances  were  paid. 
On  the  6th  and  7th  of  November  the  following  orders  were 
addressed  to  the  defendant. 

"  B.  A.— L237,  649,  597,  659,  508. 

"  Mr.  Davies,  Please  to  deliver  to  the  order  of  Mr.  Thomas 
M*Combie  the  above  five  hogsheads  of  tobacco  his  property. 

"  Nov.  6,  1804.  Your's,  &c.  J.  E.  Coddan." 

"  Mr.  Davies,  I  have  to  request  you  will  immediately  deliver 
to  me  five  hogsheads  of  tobacco,  marked  and  numbered,  &c.  (as 
before) ;  the  same  being  my  property,  placed  in  your  hands  by 
my  broker,  J.  E.  Coddan,  whose  order  for  their  delivery  I  now 
hand  you  ;  and  have  to  observe  that  if  you  do  not  deUver  them 
over  to  me  I  shall  be  under  the  necessity  of  entering  an  action 
against  you  to  enforce  their  delivery. 

"London,  7th  Nov.  1804.  Your's,  &c.  T.  M'Combib." 

The  defendant  received  the  said  orders,  but  said  that  he 
should  not  deliver  the  tobacco  until  he  was  paid  the  money  he 
had  advanced  on  them  to  Coddan.  The  tobacco  still  remains  in 
the  King's  warehouse,  the  duties  not  yet  being  paid  thereon, 
entered  in  the  books  at  the  King's  warehouse  in  the  name  of  the 
defendant. 

W.  Harrison  for  the  plaintiff: 
The  tobacco  having  been  purchased  by  the  broker  for  the 
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M^CoMBiE  plaintiff  his  principal,  the  plaintiff  had  the  complete  legal  pro- 
Davies.  pei^ty  and  the  right  of  possession  of  it,  and  the  broker  had  no 
right  afterwards  to  pledge  it  to  the  defendant ;  for  this  was  a 
pledge  and  not  a  sale.  The  King  had  only  a  lien  upon  it  for  the 
[  •6i0  ]  duty  while  *it  remained  in  his  warehouse  ;  and  on  payment  of 
the  duty  the  person  in  whose  name  it  is  entered  may  at  any 
time  remove  it.  It  was  as  much  in  the  defendant's  possession 
while  it  remained  in  the  King's  warehouse,  as  if  it  had  been  in 
the  custody  of  a  carrier  or  wharfinger :  then  his  refusing  to 
make  the  transfer  or  give  the  order  for  delivering  it  was  a  with- 
holding of  the  tobacco  from  the  rightful  owner,  and  constitutes 
a  conversion  ;  but  at  any  rate  the  assuming  any  dominion  over 
it,  and  taking  it  by  the  wrongful  act  of  the  broker,  was  a 
conversion. 

Lord  Ellenboaough,  Gh.  J.  said,  that  the  latter  was  the  true 
ground  to  put  the  plaintiff's  case  upon ;  and  if  the  case  had  been 
so  presented  to  him  at  the  trial,  there  would  probably  have  been 
no  nonsuit :  but  it  was  put  upon  the  ground  that  the  not  giving 
of  an  order  for  the  delivery  of  the  tobacco  from  the  Kmg's  ware- 
house was  in  itself  a  conversion,  in  which  I  could  not  concur ; 
not  conceiving  that  the  mere  not  doing  of  an  act  was  a  conver- 
sion. But  taking  the  case  higher  up  upon  principle,  I  think  that 
the  defendant's  acts  amount  to  a  conversion.  According  to  Lord 
Holt  in  Baldwin  v.  Cole  +  the  very  assuming  to  oneself  the  pro- 
perty and  right  of  disposing  of  another  man's  goods  is  a  conver- 
sion :  and  certainly  a  man  is  guilty  of  a  conversion  who  takes  my 
property  by  assignment  from  another  who  has  no  authority  to 
dispose  of  it ;  for  what  is  that  but  assisting  that  other  in  carrying 
his  wrongful  act  into  effect. 

The  other  Judges  assented ;  Lawbekce  and  Le  Blanc,  Justices 
observing  that  when  the  defendant  was  afterwards  informed  of 
the  plaintiff's  rights  and  the  tobacco  was  demanded  of  him,  he 
refused  to  deliver  it. 

[  641  ]  Reader f  for  the  defendant,  submitted  to  the  opinion  of  the 

+  6  Mod.  212. 
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Court  thus  expressed  as  to  the  point  of  the  conversion;    but    M'Combib 
suggested  that  there  was  no  appropriation  of  the  specific  tobacco      davibs. 
by  the  broker,  who  purchased  it  in  his  own  name,  to  the 
plaintiff's  use,  so  as  to  give  him  the  legal  property  in  it.    But 

Lord  Ellenborouoh,  Ch.  J.  said,  that  as  between  the  broker 
and  his  employer  there  was  an  appropriation  of  it  to  the  latter, 
though  it  might  not  so  appear  to  the  public  at  large. 

Rule  absolute  for  setting  aside  the  nonsuit 
and  granting  a  new  trial. 


(Second  Trial.)  1805. 

Nov,  11. 
(Michaelmas  Teem,  1805,  7  East,  5—8  ;  S.  C,  3  Smith,  3—6.)  

This  action  of  trover  for  tobacco  having  gone  to  a  second  trial,  [  7  East,  5  ] 
in  consequence  of  the  opinion  of  the  Court  delivered  in  Trinity 
Term  last,  when  it  was  considered  that  the  defendant's  taking  an 
assignment  of  the  tobacco  in  the  King's  warehouse  by  way  of 
pledge  from  one  Coddan,  a  broker,  who  had  purchased  it  there 
in  his  own  name  for  his  principal,  the  plaintiff,  (after  which 
aissignment  the  tobacco  stood  in  the  defendant's  name  in  the 
warehouse,  and  could  only  be  taken  out  by  his  authority,)  and 
the  defendant's  refusing  to  deliver  it  to  the  plaintiff  after  notice 
and  demand  by  him,  amounted  to  a  conversion.  The  defence 
fiet  up  at  the  second  trial  was,  that  the  plaintiff  being  indebted  to 
Coddan  his  broker  in  302.  on  the  balance  of  his  account ;  and  he 
having  a  lien  upon  the  tobacco  to  that  amount  while  it  continued 
in  his  name  and  possession,  the  defendant  who  claimed  by 
*assignment  from  Coddan  for  a  valuable  consideration  stood  in  [  *6  ] 
his  place  and  was  entitled  to  retain  the  tobacco  for  that  sum ; 
and  therefore  that  the  plaintiff  not  having  tendered  the  80Z. 
ought  to  be  nonsuited.  Lord  Ellenborouoh,  Ch.  J.,  however, 
being  of  opinion  that  the  hen  was  personal,  and  could  not  be 
transferred  by  the  tortious  act  of  the  broker  pledging  the  goods 
of  his  principal,  the  plaintiff  recovered  a  verdict  for  the  value  of 
the  tobacco. 
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H'CoMBiE  The  Solicitor 'General  now  moved  to  set  aside  the  verdict, 

Davieb.  fti^d  either  to  enter  a  nonsuit  or  have  a  new  trial ;  upon  the 
ground  that  the  defendant  who  stood  in  the  place  of  Coddan,  and 
was  entitled  to  avail  himself  of  all  the  rights  which  Coddan  had 
against  his  principal,  could  not  have  the  goods  taken  out  of  his 
hands  by  the  principal  without  receiving  the  amount  of  Coddan'& 
claim  upon  them.  And  in  answer  to  the  case  of  Danhignyy^ 
Duval,\  (which  was  suggested  as  establishing  a  contrary  doctrine) 
he  observed  that  Lord  Eenyon  was  of  opinion  at  the  trial,  that 
the  principal  could  not  recover  his  goods  from  the  pawnee,  ta 
whom  they  had  been  pledged  by  the  factor,  without  tendering  ta 
the  pawnee  the  sum  advanced  by  him,  which  was  within  the 
amount  of  the  factor's  lien  upon  the  goods  for  his  general 
balance ;  and  that  his  lordship  seemed  to  retain  that  opinion 
when  the  case  was  moved  in  court,  though  the  rest  of  the  Bench 
differed  from  him.    But 

Lord  Ellenborough,  Gh.  J.  said,  that  nothing  could  be  clearer 
than  that  liens  were  personal,  and  could  not  be  transferred  to 
third  persons  by  any  tortious  pledge  of  the  piincipal's  goods. 
That  whether  or  not  a  lien  might  follow  goods  in  the  hands  of  a 
I  *7  ]  third  person  to  whom  it  *was  delivered  over  by  the  party  having 
the  lien,  purporting  to  transfer  his  right  of  lien  to  the  other,  as 
his  servant,  and  in  his  name,  and  as  a  continuance  in  effect  of 
his  own  possession  ;  yet  it  was  quite  clear  that  a  lien  could  not 
be  transferred  by  the  tortious  act  of  a  broker  pledging  the  goods 
of  his  principal,  which  he  had  no  authority  to  do.  That  in 
Dauhigny  v.  Duval,  though  Lord  Kenyon  was  at  first  of  opinion 
that  there  ought  to  have  been  a  tender  to  the  pawnee  of  the  sum 
for  which  the  goods  had  been  pledged  by  the  factor,  within  the 
extent  of  his  lien,  in  order  to  entitle  the  plaintiff  to  recover  ;  yet 
after  the  rest  of  the  Court  had  expressed  a  different  opinion,  on 
which  he  at  that  time  only  stated  his  doubts,  he  appears  in  the 
subsequent  case  of  Sweet  and  another,  Assif/nees  of  Gard  v. 
Pym,l  to  have  fully  acceded  to  their  opinion ;  for  he  there  states 
that  *^ihe  right  of  lien  has  never  been  carried  further  than 
while  the  goods  continue  in  the  possession  of  the  party  claiming 

t  5  T.  E.  604.  t  6  R.  B.  497  (1  East,  4). 
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it."    And  afterwards  he  says,  "  In  the  case  of  Kinloch  v.  Craig yj:     m*Combie 
where  I  had  the  misfortune  to  differ  from  my  brethren,  it  was      davies. 
strongly  insisted  that  the  right  of  lien  extended  beyond  the  time 
of  actual  possession :  but  the  contrary  was  ruled  by  this  Court, 
and  afterwards  in  the  House  of  Lords." 

His  Lordship  then,  after  consulting  with  the  other  Judges, 
declared  that  the  rest  of  the  Court  coincided  with  him  in  opinion, 
that  no  lien  was  transferred  by  the  pledge  of  the  broker  in  this 
case  :  and  added,  that  he  would  have  it  fully  understood  that  his 
observations  were  applied  to  a  tortious  transfer  of  the  goods  of 
the  principal  by  the  broker  undertaking  to  pledge  them  as  his 
own  ;  and  not  to  the  case  of  one  who  intending  to  give  a  security 
to  another  to  the  ^extent  of  his  lien,  delivers  over  the  actual  [  *3  } 
possession  of  goods,  on  which  he  has  the  lien,  to  that  other,  with 
notice  of  his  lien,  and  appoints  that  other  as  his  servant  to  keep 
possession  of  the  goods  for  him ;  in  which  case  he  might  pre- 
serve the  lien. 

Per  Curiam  :  Rule  refused. 

t  1  E.  R.  664  (3  T.  E.  119),  afterwards  in  Dom.  Proc.  ib.  786. 
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1805.       SALVIA  AND  Others  v.  JAMES  and  LANGSTOKf 

'^^'  (6  East,  571—583 ;  S.  C.  2  Smith,  646—654.) 

[  6  East,  By  a  policy  under  seal  referring  to  certain  printed  proposals,  a  fire 

^71  ]  ofiBce  insured  the  defendants'  premises  from  11th  of  November  1802  to 

25th  December  1803,  for  a  certain  premium,  which  was  to  be  paid 
yearly  on  each  2oth  of  December,  and  the  insurance  was  to  continue  so 
long  as  the  insured  should  pay  the  said  premium  at  the  said  times,  and 
the  office  should  agree  to  accept  it.  And  by  the  printed  proposals  it 
was  stipulated  that  the  insured  should  make  all  future  payments 
annually  at  the  office  within  fifteen  days  after  the  day  limited  by  the 
policy,  upon  forfeiture  of  the  benefit  thereof,  and  that  no  insurance 
was  to  take  place  till  the  premium  were  paid.  And  by  a  subsequent 
advertisement  (agreed  to  be  taken  as  part  of  the  policy)  the  office 
engaged  that  all  persons  insured  there  by  policies  for  a  year  or  more 
had  been  and  should  be  considered  as  insured  for  fifteen  days  beyond 
the  time  of  the  expiration  of  their  policies :  yet  held,  notwithstanding 
this  latter  clause  (the  assured  having,  before  l^e  expiration  of  the  year, 
had  notice  from  the  office  to  pay  an  increased  premium  for  the  year 
ensuing,  otherwise  they  would  not  continue  the  insurance,  which  the 
assured  had  refused)  that  the  office  was  not  liable  for  a  loss  which 
happened  within  fifteen  days  from  the  expiration  of  the  year  for  which 
the  insurance  was  made ;  though  the  assured,  after  the  loss  and  before 
the  fifteen  days  expired,  tendered  the  full  premium  which  had  been 
demanded.  The  effect  of  the  whole  contract,  &c.  taken  together,  being 
only  to  give  the  assured  an  option  to  continue  the  insurance  or  not 
during  fifteen  days  after  the  expiration  of  the  year,  by  paying  the 
premium  for  the  year  ensuing,  notwithstanding  any  intervening  loss, 
provided  the  office  had  not,  before  the  end  of  the  year,  determined  t^e 
option  by  giving  notice  that  they  would  not  renew  the  contract. 

In  assumpsit  the  plaintiffs  declared,  that  at  the  time  of  making 
the  promise  and  insurance,  and  of  the  happening  of  the  loss 
after-mentioned,  a  society  of  persons  called  the  Sun  Fire  Office 
carried  on  the  business  of  insuring  houses,  &c.  of  which  society 
the  defendants  and  one  C.  B.  deceased  were  then  trustees  and 
acting  managers,  and  the  defendants  still  continue,  &c. ;  and 
that  the  society  made  insurances  by  policies  of  the  substance  and 
effect  of  that  set  forth,  and  referring  in  the  same  manner  to 
certain  proposals  of  the  society.  That  the  plaintiffs  were 
desirous  of  causing  to  be  insured  in  the  said  office  (if  the  terms 
of  insurance  could  be  agreed  upon)  by  a  policy  taken  out  for  one 
year  or  longer,  a  cotton  mill,  &c.  of  theirs  to  the  amount  of 
3,000Z.,  of  which  the  defendants  and   C.   B.  had  notice;  and 

t  See  note  to  TarUUm  v.  Stani/oHh,  4  B.  B.  845.— B.  C. 
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thereupon  afterwards,  on  the  11th  of  November,  1802,  in  con-  Salvin 
sideration  that  the  plaintiffs  would  cause  their  said  property  to  james. 
be  insured  at  the  office  of  the  society  by  a  policy  taken  out  for 
one  year,  or  for  a  longer  time,  the  defendants  and  G.  B.  under- 
took and  promised  the  plaintiffs  that  their  property  should  be 
considered  by  *the  managers  of  the  society  as  insured  for  15  t  *^^^  ^ 
days  beyond  the  time  of  the  expiration  of  the  said  intended 
policy.  The  plaintiffs  then  averred,  that  relying  on  the  said 
promise  and  undertaking  of  the  defendants  and  G.  B.,  they  did  on 
that  day  cause  their  said  property  to  be  insured  in  the  said  office 
by  a  poUcy  taken  out  for  a  longer  time  than  one  year  in  such 
sum,  and  did  then  pay  to  the  society  862.  Is.  lOd.  as  a  premium 
for  the  insurance,  which  poUcy  was  then  executed  by  the 
defendants  and  C.  B.,  being  such  trustees,  &c.  The  declaration 
then  set  forth  the  policy,  which  reciting  that  the  plaintiffs  had 
paid  86Z.  Is.  lOd,  to  the  society,  and  had  agreed  to  pay  at  their 
office  81Z.  10s.  on  the  25th  of  December,  1808,  and  the  like  sum 
of  81Z.  lOs.  yearly  on  the  25th  of  December  during  the  con- 
tinuance of  that  policy  for  insurance  from  loss  by  fire  on  their 
cotton  mill,  &c.  not  exceeding  8,000Z.,  stipulated  that  from  the 
date  of  the  policy,  and  as  long  as  the  plaintiffs  should  duly  pay 
the  said  sum  of  81Z.  10a.  at  the  times  and  place  aforesaid,  and  the 
trustees,  &c.  of  the  said  society  for  the  time  being  should  agree 
to  accept  the  same,  the  stock  of  the  society  should  be  liable  to 
pay  to  the  plaintiffs  such  loss  as  they  should  suffer  by  fire,  not 
exceeding  8,000Z.,  according  to  the  exact  tenure  of  their  printed 
proposals,  dated  1st  of  November,  1804,  and  of  two  Acts  of 
Parliament  of  the  22  and  27  Geo.  III.  for  charging  a  duty  on 
insurance  against  loss  by  fire.  In  witness  whereof  the  defen- 
dants and  G.  B.,  as  three  acting  trustees,  &c.  set  their  hands  and 
seals  the  11th  of  November,  1802.  Signed  and  sealed  by  them, 
being  stamped  according  to  Act  of  Parliament,  &c.  Received  at 
the  same  time  pursuant  to  the  said  two  Acts  91.  88.  9d.  duty  on 
8,000Z.  insured  by  this  policy  from  5th  of  November,  1802,  to 
Christmas,  1808,  &c.  It  also  set  forth  a  certain  article,  part  of 
the  said  printed  proposals  referred  to,  viz.  ''on  bespeaking 
policies  all  *persons  are  to  make  a  deposit  for  the  policy,  stamp  [  •573  ] 
duty,  and  mark,  and  shall  pay  the  premium  to  the  next  quarter 
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salyix  (lay,  and  from  thence  for  one  year  more  at  least,  and  shall  as 
James.  long  as  the  managers  agree  to  accept  the  same  make  all  future 
payments  annually  at  the  said  office  within  15  days  after  the  day 
limited  by  their  respective  policies,  upon  forfeiture  of  the  benefit 
thereof ;  and  no  insurance  is  to  take  place  till  the  premium  be 
actually  paid  by  the  insured,"  &c.  It  also  set  forth  another 
article,  that  *'  persons  insured  sustaining  any  loss  by  fire  are 
forthwith  to  give  notice  thereof  at  the  office,  and  as  soon  as 
possible  afterwards  deliver  in  as  particular  an  account  of  their 
loss  and  damage  as  the  nature  of  the  case  will  admit  of,  and 
make  proof  of  the  same  by  their  oath,  &c.,  and  procure  a  certifi- 
cate under  the  hands  of  the  minister  and  churchwardens,  to- 
gether with  some  other  reputable  inhabitants  of  the  parish,  not 
concerned  in  such  loss,  importing  that  they  are  well  acquainted 
with  the  character  and  circumstances  of  the  person  insured,  and 
do  know  or  verily  believe  that  he  really  and  by  misfortune  has 
sustained  by  such  fire  the  loss  to  the  value  mentioned ;  but  till 
such  affidavit  and  certificate  of  such  the  insured's  loss  shall  be 
made  and  produced,  the  loss  money  shall  not  be  payable,"  &c. 
The  declaration  then  contained  averments  of  the  state  of  the 
premises,  and  the  plaintiff's  interest  therein ;  and  further,  that 
after  the  expiration  of  the  said  policy,  and  within  15  days  after 
such  expiration,  viz.  on  7th  of  January,  1804,  the  said  cotton 
mill,  &c.  so  insured,  without  default  of  the  plaintiffs,  &c.  were 
destroyed  by  fire,  &c.  It  then  stated  that  the  plaintiffs  would 
have  procured  a  proper  certificate,  &c.  of  the  loss  (as  required  by 
the  proposals),  but  that  the  managers  of  the  society  absolutely 
refused  to  consider  the  said  property  so  insured  as  insured  by  the 
[  *574  ]  society  at  the  time  of  the  *loss,  and  discharged  the  plaintiffs  from 
procuring  such  certificate,  &c.,  of  which  the  defendants  (C.  B. 
being  then  dead)  had  notice,  and  were  requested  to  pay  the  in- 
surance money  according  to  their  promise,  but  have  refused  to 
pay,  &c.  The  second  count  stated  the  contract  to  be,  that  in 
consideration  that  the  plaintiffs  would  cause  their  said  property 
to  be  insured  at  the  office  of  the  society  by  a  policy  taken  out  for 
one  year,  or  for  a  longer  term,  and  would  pay  within  15  days 
after  the  expiration  thereof  such  premium  as  should  then  be 
payable  to  the  society  for  the  renewal  thereof  for  another  year. 
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the  defendants  and  C.  B.,  as  such  trustees  and  acting  managers,       salyin 

promised  the  plaintiflFs  that  their  said  property  should  be  con-      james. 

sidered  by  the  managers  of  the  society  as  insured  for  15  days 

beyond  the  expiration  of  the  policy,  unless  the  society  previous 

to  any  loss  by  fire  should  have  refused  to  accept  such  premium 

last  aforesaid,  or  renew  the  policy.     The  count  then  averred  as 

•before  a  loss  by  fire  within  15  days  after  the  expiration  of  the 

^}olicy,  and  also  averred  that  the  plaintiffs  afterwards,  and  within 

the  15  days  after,  &c.  tendered  to  the  society  the  premium  then 

payable  for  the  renewal  of  the  policy  for  another  year,  amounting 

ito  57!.,  and  also  the  duty  payable  on  the  same  insurance,  but  the 

society  then  refused  to  accept  the  same  ;  the  society  not  having 

previously  to    the  loss  refused  to  accept    the  last-mentioned 

premium,  or  to  renew  the  policy.     The  third  count  laid  it  to  be, 

that    in    consideration    that    the  plaintiffs  would  cause  their 

■property  to  be  insured  at  the  society's  office  by  a  policy  taken  out 

for  a  year  or  for  a  longer  term,  the  defendants  (being  such 

trustees  and  acting  managers)   undertook  and  promised    the 

plaintiffs  that  their  said  property  should  be  considered  by  the 

managers  of  the  society  as  insured  for  15   days  beyond  the 

expiration  of  the  policy :  and  then  averred  the  *loss  at  the  time      [  *576  ] 

before  mentioned.     The  declaration  also  contained  the  common 

money  counts.     Plea  non  assumpserunt. 

The  cause  was  tried  at  Guildhall  at  the  sittings  after  last 
.  Hilary  Term  before  Lord  Ellenborough,  Ch.  J.,  when  a  verdict 
was  found  for  the  plaintiffs  for  8,000Z.,  subject  to  the  opinion 
of  the  Court  on  the  following  case : 

The  defendants  and  G.  Bewicke  since  deceased  were  three  of 
the  managers  or  acting  members  of  the  Sun  Fire  Office,  being  a 
society  for  the  insurance  of  property  against  fire,  according  to  the 
terms  of  their  printed  proposals  which  were  annexed  to  the  case. 
An  advertisement  was  published  in  the  public  newspapers  by  the 
managers  of  the  society,  which  advertisement  has  not  been 
retracted,  and  is  as  follows.  *'  Sun  Fire  Office,  10th  July  1794. 
In  consequence  of  several  applications,  the  managers  of  this 
office  do  hereby  inform  the  public,  that  all  persons  insured  in 
this  office  by  policies  taken  out  for  one  year,  or  for  a  longer  term, 
are,  and  always  have  been  considered  by  the  managers  as  insured 
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Saltim      for  15  dajB  beyond  the  time  of  the  expiration  of  their  policies ; 
James.       but  that  this  allowance  of  15  days  does  not  extend  to  policies  for 
shorter  periods,  which  cease  at  six  o'clock  in  the  evening  of  the 
day  of  the  expiration  of  the  time  mentioned  in  the  poUcies. 
Hugh  Watts,  Secretary."     On  the  11th  of  November,  1802,  the 
plaintiffs  caused  to  be  effected  in  the  said  office  the  insurance  in 
question  to  the  amount  of  8,000Z.  on  their  cotton  mill,  mill- 
wrights' work,  clockmakers'  work,  carding  and  breaking  engines, 
and  moveable  utensils;  and  paid  the  premium  and  duty;  and 
that  on  that  occasion  the  policy  set  out  in  the  declaration,  which 
is  in  the  common  form  used  in  the  office  for  insuring  3,0002.  on 
[  •676  ]      the  said  property  from  11th  November,  1802,  *to  25th  December, 
1808,  was  executed  on  behalf  of  the  office  by  the  defendants  and 
G.  B.     The  plaintiffs'  cotton  mill  was  stone  and  slated,  and 
conformable  to  the  rules  of  the  first  class  of  cotton  rates,  and  in 
the  plaintiffs'  tenure ;    and  they  were  duly  interested  in  the 
premises  insured.    In  November,   1808,   the  defendants  gave 
notice  to  the  plaintiffs  that  unless  they  agreed  to  pay  11.  18«.  per 
cent,  upon  the  said  insurance  as  from  the  25th  of  December, 
1808,  instead  of  11.  Is.  per  cent.,  which  the  plaintiffs  paid  upon 
the  policy  in  the  pleadings  mentioned,  the  defendants  would  not 
continue  the  insurance.     To  which  notice  the  plaintiffs  returned 
for  answer,  that  they  would  not  give  that  sum,  as  they  had  made 
their  premises  so  secure.     On  the  7th  of  January,  1804,  being 
within  the  period  of  15  days  after  the  expiration  of  the  policy, 
the  insured  premises  were  consumed  by  an  accidental  fire ;  and 
on  the  8th  of  January  the  plaintiffs  gave  notice  of  the  loss  to  the 
agent  of  the  defendants  at  Durham,  and  wrote  to  the  office  a 
letter  giving  them  a   similar  notice ;   and  on  the  same  day 
tendered  to  the  defendants'  agent  the  premium  of  11.  18«.  per 
cent.,  the  then  rate  of  insurance  used  by  the  said  office,  for 
another  year,  and  the  duty  ;  but  the  defendants  by  their  agents, 
whose  acts  have  been  approved  and  ratified  by  the  office,  immedi- 
ately declared  that  they  did  not  consider  the  plaintiffs  as  insured 
at  the  time  when  the  fire  happened ;  whereupon  no  further  steps 
were  taken  by  the  plaintiffs,  and  no  money  has  been  paid. 
When  the  loss  happened  the  plaintiffs  had  not  paid  or  tendered 
the  premium  for  another  year.    The  question  for  the  opinion  of 
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the  Court  was,  Whether  the  plaintififs  were  entitled  to  recover  ?  Salvin 
If  they  were  entitled,  the  verdict  to  stand ;  if  not,  a  nonsuit  to  james. 
be  entered. 

The  only  article  of  the  printed  proposals  particularly  referred       [  577  ] 
to  in  the  argument  was  the  third,  as  follows :    "On  bespeaking 
policies  all  persons  are  to  make  a  deposit  for  the  policy,  stamp 
duty,  and  mark  ;  and  shall  pay  the  premium  to  the  next  quarter 
day,  and  from  thence  for  one  year  more  at  least ;  and  shall,  as 
long  as  the  managers  agree  to  accept  the  same,  make  all  future 
payments  annually  at  the  said  office  within  15  days  after  the  day 
limited  by  their  respective  policies,  upon  forfeiture  of  the  benefit 
thereof ;  and  no  insurance  is  to  take  place  till  the  premium  be 
actually  paid  by  the  insured,  his,  her,  or  their  agent  or  agents.  " 
This  case  was  argued  in  the  course  of  the  Term  by  Richardson 
for  the  plaintiffs,  and  Pitcaim  for  the  defendants :  and  the  only 
question  was,  how  far  the  advertisement  of  the  fire-office  set 
forth  in  the  case,  which  it  was  admitted  was  intended  to  obviate 
the  effect  of  the  opinion  of  the  Court  delivered  in  Tarleton  v. 
Stanif(yrth\  varied  this  from  the  former  case,  supposing  such 
advertisement  to  have  been  inserted  as  a  new  term  in  the  printed 
proposals  of  the  office ;  the  material  circumstance  which  differed 
the  two  cases,  and  which  was  relied  on  by  the  counsel  for  the 
fire-office  as  absolving  them  from  any  responsibility,  being  that 
the  insured  having  declined  paying  the  advanced  premium  for 
the  year  ensuing,  the  managers  of  the  fire-office  had  before  the 
end  of  the  year,  and  previous  to  the  loss  (which  took  place 
within  15  days  after  the  termination  of  the  year  for  which  the 
insurance  was  made)  given  notice  to  the  insured  that  they  would 
not  renew  the  insurance. 

Lord  Ellenborough,   Ch.  J.   now  delivered  judgment.    After       [  578  ] 
stating  the  pleadings : — 

This  question  arises  on  the  construction  of  the  advertisement 
published  by  the  Sun  Fire  Office  on  the  10th  July,  1794 ;  and 
the  point  to  be  decided  is,  whether  this  advertisement  be  an 
engagement  by  the  office  to  indemnify  all  persons  who  may 

t  4  B.  B.  845  (5  T.  B.  695),  in      the    construction    of    the    common 
which  case  the  general  question  upon     printed  proposals  was  fully  argued. 

R.R. — ^VOL.  Vni.  N  N 
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Salvin  insure  their  property  at  that  office  for  a  year,  for  the  space  of 
JAME&  15  days  after  the  determination  of  the  period  of  their  insurance, 
without  any  regard  to  an  intention  of  continuing  the  insurance ; 
or  whether  it  must  not  be  considered  as  having  relation  to  the 
Srd  article  of  their  printed  proposals,  and  as  being  to  be  construed 
with  reference  to  that  article.  The  terms  of  the  advertisement 
being  general  have  furnished  the  argument  that  the  right 
attached  as  soon  as  the  policy  was  effected ;  that  no  condition 
being  mentioned  or  referred  to  in  the  advertisement,  the  right 
does  not  depend  on  any  thing  ex  post  facto ;  and  that  it  must 
be  understood,  not  as  an  extension  of  the  original  policy,  nor 
as  an  agreement  to  grant  a  new  policy,  which  should  have 
relation  back  to  the  determination  of  the  old  policy,  but  as  an 
independent  and  absolute  agreement  to  indemnify  for  the  space 
of  15  days.  And  on  this  supposition  the  declaration  is  framed, 
by  which  it  is  alleged,  that  in  consideration  the  plaintiffs  would 
insure  for  one  year,  the  office  undertook  that  the  property  of 
the  plaintiffs  should  be  considered  as  insured  for  15  days  beyond 
the  time  of  the  expiration  of  the  policy.  To  this  mode  of 
construing  the  advertisement  it  has  been  objected,  that  all 
insurances  by  the  office  according  to  the  first  article  of  the 
printed  proposals  are  to  be  by  policies  signed  and  sealed  by 
three  or  more  of  the  trustees  or  acting  managers,  and  that  the 
office  never  professed  to  insure  in  any  other  way  :  and  in  order 
'[  •579  ]  to  give  effect  to  this  term  or  condition  on  *which  the  office 
professes  to  insure,  that  the  Court  ought  not  to  construe  the 
advertisement  to  be  an  engagement  independent  of  the  terms 
and  stipulation  contained  in  and  referred  to  by  the  policy,  if  by 
fair  and  reasonable  construction  it  may  be  referred  to  and 
connected  with  the  policy.  The  mode  of  insuring  at  this  office 
both  before  and  since  that  advertisement  has  been  the  same, 
namely,  by  a  policy  under  seal,  referring  to  certain  printed 
proposals ;  by  the  Srd  article  of  which  it  is  provided,  that  all 
persons  bespeaking  policies  are  to  make  a  deposit  for  the  policy, 
&c.,  and  to  pay  the  premium  to  the  next  quarter  day,  and 
for  one  year  more  at  the  least ;  and  shall  '^  as  long  as  the 
managers  agree  to  accept  the  same  make  all  future  payments 
annually  at  the  office,  within  15  days  after  the  day  limited  by 
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their  respective  policies,  upon  forfeiture  of  the  benefit  thereof ;  "  Saltik 
and  that  no  insurance  should  take  place  till  the  premium  was  jambs. 
actually  paid.  On  the  construction  of  a  similar  policy  in  the 
case  of  Tarleton  v.  Staniforth^  5  Term  Eep.  695,  t  the  Court 
held  that  until  the  premium  were  paid  persons  who  had  insured 
were  not  protected  by  this  article  during  the  15  days;  and 
that  the  intention  of  the  parties,  as  it  was  to  be  collected  from 
the  pohcy  and  article,  was,  that  the  policy  should  have  no  effect 
until  the  premium  was  paid ;  the  object  of  the  provision  being 
to  avoid  the  expense  of  new  stamps,  &c.  And  in  the  course 
of  the  argument  in  the  case  before  us  it  has  been  admitted 
that  the  advertisement  was  published  in  consequence  of  that 
decision,  to  obviate  doubts  which  had  arisen  on  account  of  it. 
And  it  is  in  effect  a  declaration  by  the  office,  that  though  the 
legal  construction  of  the  instruments  did  not  bind  them  to  make 
good  losses  happening  during  the  15  days,  unless  the  premium 
were  previously  paid,  yet  that  by  the  proposals  they  meant, 
and  their  intention  always  *had  been  and  was,  to  protect  the  [  *oso  ] 
parties  during  the  15  days,  though  a  loss  might  happen  before 
the  payment  of  the  premium :  and  if  that  be  so,  there  can  be 
no  question  but  that  the  advertisement  must  be  construed  with 
reference  to  the  article,  and  as  if  the  article  were  qualified  and 
corrected  by  the  advertisement.  The  policy  refers  to  the  printed 
proposals ;  and  the  advertisement  must  either  have  the  effect 
of  annulling  the  8rd  article,  or  of  varying  it,  if  they  cannot 
wholly  stand  together ;  of  which  there  can  be  no  doubt.  And 
that  the  true  way  of  understanding  the  advertisement  is  as 
a  correction  of  the  article,  and  not  as  a  substitution  of  a  new 
provision  in  its  place,  will  appear  from  this,  that  the  advertise- 
ment does  not  merely  declare  how  persons  insured  shall  be 
considered,  but  how  they  always  have  been  considered ;  which 
must  necessarily  refer  to  and  respect  the  engagements  the 
office  had  before  made,  that  is,  the  policies  and  proposals,  which 
before  the  time  of  the  advertisement  had  been  executed  and 
published  by'  the  office.  It  is  in  fact  a  declaration  on  the 
part  of  the  office  of  the  construction  they  at  that  time  did 
and  always  before  had  put  upon  their  own  instruments :  it  is 

t  4  E.  R  845. 

N  K  2 
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Saltin  no  substitation  of  a  new  engagement  different  from  what  they 
James,  ^^^  formerly  made,  in  the  place  of  such  former  engagement ; 
but  an  exposition  of  the  sense  in  which  the  instruments  forming 
those  engagements  had  been  understood  by  themselves,  and 
were  to  be  understood  by  others.  If  this  be  so,  it  brings  us 
to  what  will  be  the  true  construction  of  this  8rd  article,  if  it 
be  read  as  varied  by  the  advertisement;  and  if  so  varied,  it 
would  stand  as  if  at  the  end  of  the  8rd  article,  after  the  words 
''no  insurance  is  to  take  place  till  the  premium  be  actuaUy 
paid  by  the  insurer,"  &c.  there  had  been  added  this  sentence ; 
r  •681  ]  "  but  all  persons  insured  at  this  office  by  policies  taken  *out 
for  one  year,  or  for  a  longer  term,  are  considered  by  the 
managers  as  insured  for  15  days  beyond  the  time  of  the  ex* 
piration  of  their  policies:"  the  effect  of  which  would  be  to 
confine  the  words,  ''no  insurance  is  to  take  place  till  the 
premium  be  actually  paid,"  (on  which  the  Court  relied  in 
Tarleton  v.  Staniforth)  to  the  premium  to  be  paid  on  the  original 
effecting  of  the  policy,  and  to  leave  the  article,  as  to  the  con- 
tinuance of  the  insurance,  just  as  if  nothing  had  been  said 
in  it  as  to  the  time  when  the  insurance  was  to  take  place* 
Suppose  then  the  article  to  be  thus  altered,  it  will  still  contain 
the  clause  of  option  in  the  managers  to  receive  the  premium, 
which  though  it  cannot  be  exercised  during  the  15  days  within 
which  the  assured  may  renew  his  assurance,  so  as  to  leave 
the  assured  liable  to  a  loss  within  that  period ;  as  that  would 
make  the  advertisement  perfectly  nugatory;  for  it  would  be 
in  effect  saying,  that  they  should  be  insured  or  not  according 
as  the  office  should  think  fit  to  accept  or  refuse  the  premium 
for  another  year;  yet  as  the  option  was  most  unquestionably 
intended  to  enable  the  office  to  determine  the  insurance,  and 
to  retain  to  them  the  power  of  refusing  to  renew  it  for  another 
year,  what  is  there,  in  case  of  their  having  made  their  option 
not  to  renew  the  assurance,  which  entitles  an  assured  to  an 
indemnity  for  the  15  days,  who  is  in  no  condition  to  renew 
his  insurance.  The  office  had  the  power  at  any  time  during 
the  year  of  saying  to  the  assured,  we  will  not  contract  with 
you  again ;  we  will  not  receive  from  you  the  premium  for 
another  year ;  and  by  such  declaration  the  object  would  cease 
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for  which  the  15  days  were  allowed ;  and  as  no  premium  would  Salvik 
be  in  such  case  to  be  received,  no  indemnity  could  be  claimed  jah e& 
in  respect  of  it.  The  consideration  of  the  indemnity  during 
the  15  days  is  the  *premium  which  may  be  paid  within  that  [  *582  ] 
period;  but  when  that  cannot  be  any  longer  looked  to,  or 
expected,  the  right  to  the  indemnity  must  determine  also.  The 
effect  of  the  Brd  article  and  advertisement  are  to  give  the  parties 
an  option  for  15  days  to  continue  the  contract  or  not;  with 
this  advantage  on  the  part  of  the  assured,  that  if  a  loss  should 
happen  during  the  15  days,  though  he  have  not  paid  his 
premium,  the  office  shall  not  after  such  loss  determine  the 
contract ;  but  that  it  shall  be  considered  as  if  it  had  been 
renewed:  but  this  does  not  deprive  them  of  the  power  of 
determining  the  contract  at  the  end  of  the  term,  by  making 
their  option  within  a  reasonable  time  before  the  end  of  the 
period  for  which  the  insurance  was  made.  Where  the  premium 
is  received,  the  effect  of  it  is  to  give  the  assured  an  assurance 
for  another  year,  to  be  computed  from  the  expiration  of  the 
£rst  policy,  and  not  from  the  expiration  of  the  following  15 
days,  which  would  be  the  case  if  the  argument  of  the  plaintiffs' 
counsel  were  well  founded,  that  the  interval  of  the  15  days  is 
not  comprised  in  the  policy :  if  that  were  so,  a  new  policy  and 
new  stamps  would  be  necessary;  whereas  according  to  the 
present  policy,  regard  being  had  to  its  relation  to  the  printed 
proposals,  it  is  an  insurance  for  one  year,  and  for  so  long  as  the 
parties  please ;  provided  the  assured  pay  the  annual  premium 
within  15  days  of  the  expiration  of  each  year ;  with  a  restriction 
of  the  office  alone  from  determining  the  policy  after  the  year 
during  15  days  of  the  following  year,  in  case  a  loss  should 
happen  during  that  period.  And  on  this  head  the  argument 
used  by  the  defendants'  counsel  from  the  annual  duty  on 
insurances  has  weight  to  shew  that  the  understanding  of  the 
parties  was  not  that  for  the  15  days  there  should  be  an  absolute 
indemnity ;  as  in  such  case  the  duty  would  have  *been  paid  [  •583  ] 
for  that  fractional  part;  from  the  non-payment  of  which  the 
assured  could  not  but  conclude  that  his  assurance  was  not 
meant  to  be  an  absolute  unconditional  assurance  for  more  than 
a  year,  and  such  as  the  office  had  no  power  to  determine  until 
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Salvin  15  days  after  the  year's  end.  Under  this  view  of  the  question 
James.  ^^  ^^^  not  be  necessary  to  say  whether  an  insurance  can  be  made 
by  parol  against  the  perils  insured  against  by  this  policy :  and 
as  in  this  case  there  has  been  a  determination  of  the  contract  by 
the  plaintiffs  having  informed  the  office  that  they  would  not 
give  the  increased  premium  demanded  by  them  for  another  year,, 
there  must  be  judgment  for  the  defendants. 


1805.  THE  KING  V.  THE  HON.  EOBT.  JOHNSON. 

July  1. 
_-  (6  East,  683--602 ;  S.  C.  2  Smith,  591—606.) 

[  58S  ]  Every  plea  to  the  jurisdiction  of  the  Court  ought  to  give  some  other 

Court  by  which  the  matter  may  be  tried,  t  Therefore  it  is  not  sufficient 
for  a  native  of  Ireland,  charged  with  the  publication  of  a  libel  in 
Middlesex,  to  plead  to  the  jurisdiction  of  B.  B.  that  Ireland  before  the 
Union  was  governed  by  its  own  laws,  and  not  by  the  laws  of  Great 
Britain,  and  that  since  the  Union  it  is  yet  governed  by  its  own  laws, 
&c.  and  that  there  always  have  been  and  now  are  courts  and  jurisdic* 
tions  in  Ireland,  distinct  from  those  in  G.  B.,  and  competent  for  the 
trial  of  all  offences  committed  by  the  natives  resident  there ;  and  that 
the  defendant  is  a  native  of  and  was  resident  in  Ireland  at  the  time  of 
the  offence  alleged,  and  that  the  subject-matter  of  the  supposed  libel 
related  to  things  in  Ireland :  for  the  objection,  if  any,  going  to  the  total 
want  of  jurisdiction  in  any  of  the  Courts  of  this  part  of  the  kingdom  to 
try  the  defendant  for  such  an  offence,  it  should  either  be  taken  advan- 
tage of  by  a  plea  in  bar  or  by  evidence  imder  the  general  issue. 

This  was  an  indictment,  found  by  the  grand  jury  of  the 
county  of  Middlesex,  against  the  defendant,  one  of  the  Judges  of 
the  Court  of  Common  Pleas  in  Ireland,  charging  him  with 
having,  and  having  caused  to  be  written,  published,  and  printed, 
at  Westminster  in  the  county  of  Middlesex,  a  certain  Ubel, 
therein  set  forth ;  which  publication  was  alleged,  in  the  prefatory 
part  of  the  indictment,  to  have  been  made  with  intent  to  incite 
the  King's  subjects  to  hatred  and  dislike  of  his  Majesty's 
[  *58i  ]  administration  of  government  in  this  kingdom,  and  to  cause  *it 
to  be  believed  that  the  people  of  that  part  of  the  United  Kingdom 
of  G.  B.  and  I.  called  Ireland  were  oppressed  and  injured  by  the 
King's  government  of  the  said  part  of  the  U.  K.,  and  to  defame 

t  Mayfyr  of  London  v.  Cox  (1867)      BrUiah  8.  A.  Co.  '92, 2  a  B.  358,  370. 
L.  R.  2  H.  L.  239,  260,  36  L.  J.  Ex.      — E.  0. 
225;    Companhia  de  Mocamhique  v. 
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and  vilify  the  persons  employed  by  the  King  in  the  administra- 
tion of  the  government  of  the  said  part  of  the  U.  E.,  and 
especially  the  Bight  Hon.  Philip  Earl  of  Hardwicke,  Lieutenant 
General  and  Governor  General  of  the  said  part  of  the  U.  K., 
and  the  Bight  Hon.  John  Lord  Bedesdale,  the  King's  Lord 
Chancellor,  &c.  of  the  said  part  of  the  U.  K.  There  were  other 
counts  charging  an  intention  to  defame  the  same  and  other 
public  characters  in  Ireland,  in  other  libels. 

To  this  indictment  the  defendant  put  in  the  following  plea  to 
the  jurisdiction  of  the  Court.  And  now,  the  said  Bobert 
Johnson  in  his  own  proper  person  comes,  and  having  heard  the 
indictment  aforesaid  read,  and  protesting  that  he  is  not  guilty  of 
the  premises  charged  in  the  said  indictment,  or  of  any  part 
thereof,  for  plea,  nevertheless,  saith,  that  he  ought  not  to  be 
compelled  to  answer  to  the  said  indictment,  because  he  saith, 
that  the  kingdom  of  Ireland,  before  and  until  the  time  of  the 
union  of  the  two  kingdoms  of  Great  Britain  and  Ireland,  was 
regulated  and  governed  by  the  proper  laws  and  statutes  of  the 
kingdom  of  Ireland,  and  not  by  the  laws  or  statutes  of  the 
kingdom  of  Great  Britain,  or  by  the  laws  or  statutes  of 
England:  and  that  ever  since  the  union  of  the  said  two 
kingdoms  that  part  of  the  said  united  kingdom  of  G.  B.  and  I. 
called  Ireland  hath  been  and  yet  is  governed  and  regulated  by 
the  proper  laws  and  statutes  of  that  part  of  the  said  U.  K.  called 
Ireland,  and  not  by  the  laws  or  statutes  of  that  part  of  the  said 
U.  K.  called  G.  B.,  or  by  the  laws  or  statutes  of  England.  And 
the  said  Bobt.  Johnson  further  saith,  that  in  the  said  kingdom 
of  Ireland  before  the  said  union,  and  in  that  part  of  the  ^said 
XT.  K.  called  Ireland  since  the  said  union,  there  always  have 
been  and  now  are  courts  and  jurisdictions  therein  being  and 
thereto  belonging,  distinct  from  the  courts  and  jurisdictions  of 
G.  B.  or  of  England,  or  of  any  part  thereof,  and  competent  and 
sufficient  for  the  trial  of  all  offences  committed  by  the  natives  or 
inhabitants  of  Ireland  during  the  time  of  their  respective 
residence  and  commorancy  in  Ireland.  And  the  said  B.  Johnson 
further  saith,  that  he  was  born  within  Ireland  aforesaid,  and 
out  of  Great  Britain,  and  before  the  said  union,  (to  wit)  on  the 
Ist  of  October,  1752,  (to  wit)  at  Westminster  in  the  county  of 
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Middlesex ;  and  that  he  the  said  B.  Johnson,  on  the  1st  of  Nov. 
1802,  and  thenceforth 'continually  and  until  at  and  after  the 
time  of  presenting  the  said  indictment  by  the  jurors  aforesaid  in 
form  aforesaid  presented,  (to  wit)  until  and  upon  the  Slst  of 
May,  1805,  was  resident  and  commorant  within  that  part  of 
the  said  U.  E.  called  Ireland,  and  not  elsewhere  ;  and  that  the 
writings  by  the  said  indictment,  called  libels,  and  in  the  said 
indictment  mentioned,  are  of  and  concerning  certain  matters 
and  things  which  took  place  in  Ireland  after  the  said  1st  of  Nov. 
1802,  (to  wit)  on  the  28rd  of  July,  1803,  and  subsequent  thereto ; 
and  that  the  composing,  writing,  publishing,  and  printing  the 
said  writings  by  the  said  indictment  called  libels,  and  causing 
the  same  to  be  composed,  written,  published,  and  printed  in  and 
by  the  said  indictment  alleged  and  mentioned,  and  the  commit- 
ting of  all  the  supposed  oflfences  therein  mentioned,  took  place 
and  were  after  the  said  1st  of  Nov.  1802,  and  while  he  the 
said  B.  Johnson  was  so  resident  and  commorant  in  Ireland 
aforesaid,  and  not  elsewhere,  (to  wit)  on  the  1st  of  January, 
1804,  (viz.)  at  Westminster  aforesaid  in  the  county  of  Middlesex 
aforesaid ;  and  this  he  is  ready  to  verify  :  To  this  there  was  a 
general  demurrer. 

And  on  Tuesday  the  25th  of  June  the  Attorney -General 
moved  the  Court  for  a  peremptory  rule  on  the  defendant  to  join 
in  demurrer  on  the  morrow  ;  the  usual  four-day  rule  to  join  in 
demurrer  having  expired  on  Saturday  the  22nd,  and  the 
intervening  Monday  being  a  dies  non  jmid.  He  stated,  that  the 
indictment  had  been  found  in  Michaelmas  Term  last,  and  no 
plea  put  in  until  this  Term,  when  the  above  plea  to  the  jurisdic- 
tion of  the  Court  was  pleaded  as  of  the  last  Term  :  and  that  the 
object  of  his  motion  was  to  have  the  demurrer  argued  on 
Saturday  next,  the  last  Crown  paper  day  in  the  Term.  That 
according  to  the  practice  on  the  civil  sidet  the  plaintiff  may 
enter  the  joinder  in  demurrer  for  the  defendant  without  giving 
him  any  rule  to  join  in  demurrer :  and  though  by  the  rule  of 
Court  of  Trin.  1  Geo.  II.,  t  by  which  that  practice  is  regulated, 
if  there  be  no  joinder  in  demurrer  by  the  time  the  rule  §  for 

t  2  Tidd*8  Pract.  649,  2nd  edit.  edit,  of  1735. 

I  £ule8  and  Orders  of  K.  B.  p.  94,  §  By  tlie  practice  of  the  Crown 
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pleading  is  out,  the  plaintiff  may  sign  judgment,  still  the 
practice  on  the  Grown  side  of  the  Court  has  been  not  to 
enter  up  judgment  without  giving  a  peremptory  rule  to  join  in 
demurrer  within  such  time  as  the  Court  shall  direct.  This 
appears  from  an  ancient  book  in  the  Crown-office  by  Sir  Simon 
Harcourt,  formerly  master  of  that  office,  where  is  this  entry, 
''Post  regulam  peremptoriam  quatuor  .dies  ad  placitandum  non 
de  recto  sed  ex  gratia  ;  curia  semper  existens  interrogata  quando 
dies  appunctuatur  ut  curise  placet."  And  he  mentioned  as  in- 
stances of  such  peremptory  rules  given,  Tlie  King  *v.  Williams,^ 
where  the  Attorney-General  having  demurred  to  a  plea  to  the 
jurisdiction  pleaded  to  an  information  for  a  libel ;  and  the 
defendant  being  in  court,  it  was  insisted  that  he  should  join  in 
demurrer  instanter ;  X  but  the  Court  gave  two  rules  for  joining  in 
demurrer,  and  then  a  peremptory  rule  ;  after  which,  they  said, 
if  the  defendant  did  not  join  in  demurrer,  they  would  give 
judgment.  And  the  general  practice  in  this  respect  as  reported 
to  the  Court  by  the  same  master  in  Layer's  case;§  ''that  in 
prosecutions  for  misdemeanors  two  four-day  rules  to  plead  are 
given,  and  a  peremptory  rule  moved  for  ;  and  then  if  there  be  a 
demurrer,  one  four-day  rule  to  join  in  demurrer  is  given,  and  a 
peremptory  rule  moved  for :  but  that  in  capital  cases  (as  that  was) 
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Office  there  are  two  four-day  rules 
given  to  bring  a  defendant  in  to 
plead,  and  then  a  peremptory  rule  is 
moved  for,  giving,  in  town  prosecu- 
tions, the  morrow;  in  country  pro- 
secutions, ten  days,  to  plead.  In 
49ubsequent  stages  of  pleading  only 
one  four-day  rule  is  given,  and  then 
a  peremptory  rule  moved  for,  which 
is  in  general  drawn  up  for  four  days 
more:  but  in  vacation  it  is  considered 
that  such  peremptory  rule  is  not 
necessary. 

t  This  was  an  information  for  a 
libel  filed  in  the  latter  end  of  the 
reign  of  Car.  II.  against  the  defen- 
dant, Speaker  of  the  House  of  Com- 
jnons,  who  as  such  had  licensed,  by 
order  of  the  House,  the  publication 
•of  Dangorfiold's  Narrative,  on  which 
account  he  pleaded  to  the  jurisdic- 


tion of  the  Court,  to  which  plea  the 
Attorney- General  demurred;  and  on 
the  first  opening  of  the  case  judg- 
ment of  respondeaa  ouster  was  given : 
and  finally  the  defendant  was  fined 
10,000/.,  E.  2  Jac.  II.;  Skin.  217; 
Comb.  18;  and  2  Show.  471. 

X  This  is  said  to  mean  within 
twenty-four  hours,  1  Tidd's  Pract. 
»08,  3rd  edit,  which  cites  Pryce  v. 
Hodgson^  £.  3d  Oeo.  III.  Sed  qwere 
by  whom  this  account  of  hours  is  to 
be  kept;  and  whether  ihstantery  as 
applied  to  the  subject-matter,  may 
not  more  easily  be  taken  to  mean 
before  the  risking  of  the  Court,  where 
the  act  is  to  be  done  in  Court;  or 
before  the  shutting  of  the  office  on 
the  same  night  when  the  act  is  to  be 
done  there. 

§  6  St.  Tr.  238. 
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Thb  Kino    there  is  no  rale  given  either  to  plead  or  join  in  demurrer,  the 

The  Hon.    prisoner  being  obliged  in  all  cases  to  answer  immediately.*'    He 

JomisoN.     *^^^  referred  to  two  other  precedents  from  the  Crown-office,  the 

one  Rex  v.  Ryder,  8  Geo.  II.,  where,  after  the  common  rule  was 

out,  a  rule  was  given  for  the  defendant  to  join  in  demurrer 

peremptorily  on  the  morrow :  and  Rex  v.  Broughton,  Trin.  28 

[  •588  ]       Geo.  n.  where  a  rule  was  given  on  the  defendant  *to  join  in 

demurrer  on  the  Friday,  and  a  peremptory  rule  on  the  Monday  fol* 

lowing*  On  these  precedents  The  Court  now  gave  the  rule  required 

''  that  unless  the  defendant  should  peremptorily  join  in  demurrer 

on  the  morrow,  judgment  should  be  entered  for  the  King." 

On  Saturday  the  29th  the  demurrer  was  argued. 

Abbott  in  support  of  the  demurrer  : 

The  rule  is  laid  down  in  1  Doct.  Plac.  234,  and  Mostyn  v^ 
Fabrigas,\  "  that  in  every  plea  to  the  jurisdiction,  the  party  must 
state  another  jurisdiction ;  as  if  an  action  were  brought  here  for  a 
matter  arising  in  Wales,  in  order  to  bar  the  remedy  sought  in 
this  court  the  party  must  shew  the  jurisdiction  of  the  court  of 
Wales :  and  in  every  case  to  repel  the  jurisdiction  of  the  King's 
court  he  must  shew  a  more  proper  and  more  sufficient 
jurisdiction ;  for  if  there  be  no  other  mode  of  trial,  that  alone 
will  give  the  King's  courts  a  jurisdiction."  Then  if  there  be  no 
other  court  shewn  competent  to  take  cognizance  of  the  ofifence 
imputed  to  the  defendant  in  this  case,  it  follows  that  this  court 
must.  Now  here  the  oflFence  imputed  being  the  publication  of  a 
libel  in  Middlesex,  it  is  no  answer  to  shew  that  the  defendant  is 
an  Irishman,  and  that  there  are  courts  of  justice  in  Ireland 
which  have  jurisdiction  of  the  matter  of  libel ;  for  they  could 
not  take  cognizance  of  a  libel  published  in  Middlesex  out  of 
their  jurisdiction.  There  are  three  classes  of  objections  to  the 
jurisdiction  of  the  Court ;  1st,  to  the  subject-matter  of  the  suit, 
as  in  the  case  of  land  holden  in  ancient  demesne.  2nd,  Where 
the  subject-matter  arises  out  of  the  ordinary  jurisdiction  of  the 
Court ;  as  in  case  of  charters  creating  exclusive  local  jurisdic- 
tions with  a  ne  introftiittant  clause.  These  two  classes  are 
out  of  the  question.     The  8rd  class  goes  to  the  person  of  the 

t  Cowp.  172. 
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defendant;  *the  usual  instance  of  which  is  in  the  case  of 
officers  of  the  superior  Courts  who  are  privileged  to  be  sued  in 
their  own  Courts.  The  defendant  by  his  plea  sets  up  a  new 
claim  of  personal  privilege,  as  a  resident  subject  at  the  time  of 
the  offence  committed  of  that  part  of  the  U.  E.  called  Ireland, 
which  he  alleges  to  have  been  an  independent  kingdom  before 
the  union,  and  governed  still  by  its  own  peculiar  laws,  and 
having  its  own  distinct  and  independent  courts  of  justice, 
competent  to  the  trial  of  all  offences  committed  by  its  inhabitants. 
But  whatever  may  have  been  the  case  before  the  union,  (though 
there  would  have  been  no  difficulty  in  deciding  that  question,)  at 
least  since  the  union  every  subject  of  Ireland  is  not  merely  a 
subject  of  the  King  but  of  the  Crown  of  this  realm,  t  This 
therefore  is  the  case  of  a  subject  sending  a  Ubel  from  one  part 
of  the  realm  to  be  pubUshed  in  another  part :  and  at  this  day  at 
least  there  is  no  difference  between  the  present  case  and  that  of 
a  subject  sending  a  libel  from  one  county  in  England  to  be 
published  in  another.  As  if  an  inhabitant  of  Bristol,  which 
has  an  exclusive  jurisdiction,  were  to  send  a  libel  into  Middlesex, 
and  publish  it  there  ;  it  could  not  be  doubted  but  that  he  would 
be  triable  in  Middlesex,  and  could  not  plead  a  similar  plea  to 
the  jurisdiction.  The  plea  amounts  in  effect  to  no  more  than 
an  alibi ;  the  defendant  says  that  he  cannot  be  guilty  of 
publishing  the  libel  in  Middlesex  because  he  was  at  that  time  in 
Ireland :  but  that  cannot  make  a  difference  ;  for  in  misdemeanor 
where  all  are  principals  the  rule  applies  qui  facit  -per  alium  facit 
per  86,1  Besides,  if  that  *were  a  good  defence,  it  would  avail 
him  under  the  general  issue,  and  the  plea  would  be  bad  on  that 
account,  as  amounting  only  to  the  general  issue.  But  the 
defendant  need  not  have  been  at  the  time  of  the  offence 
committed  in  the  county  where  the  trial  is  afterwards  had.  As 
in  the  case  of  conspiracy,  in  Rex  v.  Bowes  and  others,  §  where  the 
acts  of  some  of  the  conspirators  were  in  Middlesex,  the  trial  was 


t  Lord  Hale  says  that  Ireland, 
the  Isles  of  Man,  Jersey,  &c.  though 
not  within  the  realm  of  England, 
are  parcel  of  the  dominions  of  the 
Crown  of  England.  1  Hale's  P.  C. 
155,  b.  317. 


X  Yide  Bex  v.  Tutchin,  5  St.  Tr. 
538,  and  Bex  y.  MiddletoUy  Bull. 
N.  P.  6,  causing  a  thing  to  be  printed 
in  London  is  a  publication  there. 

§  In  1787,  cited  in  Bex  v.  Briaac 
and  Scott,  4  East,  171  (7  R  B.  557). 
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The  Kino    had  there,  though  the  acts  of  others  of  the  conspirators  indicted 

At 

The  Hok.  at  the  same  time  were  wholly  confined  to  other  counties.  So 
Johnson  ^  ^^^  ^*  ^^^  ^^^  Scott,  t  which  was  an  information  for  a 
conspiracy  between  the  captain  and  purser  of  a  man  of  war  for 
planning  and  fabricating  false  vouchers  of  payments  on  account, 
in  order  to  cheat  the  crown;  they  were  indicted  in  Middlesex 
where  such  false  vouchers  were  delivered  for  payment  by  inno- 
cent holders,  which  were  therefore  considered  as  the  defendants* 
own  acts,  although  the  only  acts  proved  to  have  been  done  by 
themselves  personally  in  pursuance  of  the  conspiracy  were 
either  on  the  high  seas,  or  at  Lerwick  in  the  Isle  of  Shetland. 
Of  the  like  nature  was  the  case  of  one  Munton,  who  was  a 
government  storekeeper  in  Antigua,  and  while  resident  there 
transmitted  false  vouchers  to  his  agent  in  London,  which  were 
by  such  agent  delivered  at  the  Custom-house  in  London,  for 
which  Munton  was  indicted  and  convicted  at  the  sittings 
after  Michaelmas  Term,  1798.  Upon  the  same  principle,  where 
one  employs  an  idiot  or  lunatic,  who  are  themselves  unconscious 
instruments  of  the  crime,  to  murder  another;  the  procurer, 
though  absent  at  the  time  of  the  act  done,  is  a  principal,  t 
He  concluded  with  referring  to  what  had  been  said  by 
[  •591  ]  Mr.  Baron  M'Cleland  in  the  Court  of  Exchequer  *in  Ireland§ 
upon  the  return  to  the  writ  of  habeas  corpus  sued  out  there 
by  the  defendant  upon  his  arrest  for  this  offence.  ''It  has 
been  urged  by  the  prisoner's  counsel  that  the  prisoner  cannot 
be  tried  in  England  on  the  indictment,  and  should  therefore  be 
now  discharged,  inasmuch,  say  they,  as  he  is  not  amesnable  to 
the  laws  of  England  for  an  act  done  there  by  his  influence  and 
procurement  while  he  resided  in  Ireland.  This  position  is  too 
absurd  to  be  combated  :  it  would  set  at  nought  the  principles 
and  ties  which  bind  the  two  countries  together,  and  would  hold 
out  the  greatest  encouragement  to  crimes  by  the  impunity  it 
would  afford.  No  authority  has  been  quoted  in  support  of  it ;  and 

t  7  E.  B.  551  (4  East,  164).  ceedings  in  the  Court  of  Exchequer 

t  1  Hale's  P.  C.  431.  in  Ireland  in  the  case  of  the  Hoiu 

§  This  was  on  the  7th  of  February,  Mr,  Justice  Johnsony  by  Mr.  Emer- 

1805,  and  is  to  be  found  in  a  pub-  son,  Dublin,  1805." 

lication  entitled,  ''  A  Beport  of  Pro- 
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I  conceive  that  I  should  ill  discharge  the  duties  of  my  office  if  I    The  Eikg 
yielded  to  the  confident  assertion  of  such  a  principle,  a  principle     the  Hon. 
which  if  acted  upon  would  go  little  short  of  separating  the  two     jo^gQ^ 
countries.     I  will  only  say  this,  that  every  subject  of  the  empire 
is  bound  by  his  allegiance  to  the  crown  to  obey  the  laws  of  the 
empire  :  he  is  bound  not  to  infringe  the  laws  of  any  part  of  it, 
either  by  actually  committing  an  illegal  act,  or  procuring  it  to 
be  done  in  any^  part  of  the  empire.    If  he  do  so,  he  acts  at  his 
peril  and  must  answer  for  it." 

Ricliardaon,  contra : 

The  principle  applicable  to  persons,  natives  of  the  same 
country  and  living  under  the  same  jurisdiction  and  laws,  does 
not  apply  to  the  natives  of  different  countries  amenable  to 
different  jurisdictions  and  laws.  To  enable  any  court  to  take 
cognizance  of  an  offence  *the  act  must  not  only  be  done  locally  f  •592  ] 
within  the  jurisdiction,  but  the  actor  must  be  bound  by  the  law 
which  constitutes  the  offence.  The  defendant  then  being  a 
native  Irishman,  and  living  at  the  time  of  the  publication  in 
question  in  Ireland,  which  has  distinct  laws  of  its  own,  was  not 
bound  by  the  law  of  England,  though  both  countries  owe 
allegiance  to  the  same  King.  First,  taking  the  case  upon  the 
general  ground,  as  if  England  and  Ireland  had  been  wholly 
foreign  to  each  other.  The  laws  of  a  separate  state  are  only 
binding  upon  the  proper  subjects  of  that  state ;  and  though  a 
foreigner  residing  in  England  owe  a  temporary  allegiance  to  the 
King  during  his  residence,  that  is  founded  on  an  implied  contract 
whereby  he  submits  himself  to  the  laws  of  the  state  in  return  for 
the  protection  afforded  him  by  the  same  laws.  The  civil  law 
which  binds  the  subject  of  each  particular  state  is  distinguished 
from  natural  law  which  binds  all  mankind.  Justinian's  Inst. 
lib.  1,  tit.  2,  s.  1. ;  t  and  the  maxim,  nemo  potest  exuere  patriam^ 
applies  only  to  the  proper  state  of  which  a  man  is  born  a  subject, 
and  to  which  he  owes  a  natural  allegiance ;  but  local  allegiance  is 
due  from  a  stranger  only  while  he  resides  in  a  foreign  state,  and 
ceases  as  soon  as  he  withdraws.!     1  Blac.  Com.  c.  10.     In 

t  Vide  Puffend.  L.  of  N.  and  N.         %  Vide  Foat,  Cr.  L.  183. 
b.  2,  c.  3,  B.  23. 
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The  Hon.  8ubjectio  protectionem.  Therefore  even  the  presence  of  a  stranger 
Johnson  "^  *  country,  if  not  under  the  express  or  impHed  protection  of  its 
laws,  will  not  subject  him  to  their  constraint ;  as  in  Perkin 
Warbeck's  case,  t  who  being  an  alien  born,  and  .invading  the 
kingdom  with  an  army  to  claim  the  Crown  under  pretence  of  being 
a  son  of  Edward  lY.,  and  being  taken  prisoner,  was  deemed  not 
[  ♦ses  ]  punishable  *by  the  common  law.  In  MoUere's  case  indeed, 
which  was  that  of  a  French  prisoner  of  war  indicted  capitally 
for  privately  stealing  in  a  shop  to  the  value  of  20Z. ;  whom  Mr. 
Justice  Foster  directed  to  be  acquitted  of  the  capital  part  of  the 
charge,  and  found  guilty  of  the  simple  larceny  to  the  value  laid 
in  the  indictment ;  a  distinction  seems  to  have  been  taken 
between  mala  prohibita  and  mala  in  se. 

(Lord  Ellenborouoh,  Gh.  J. :  That  case  must  not  be  considered 
as  having  the  assent  of  the  Court.  For  my  own  part,  I  could 
never  see  the  distinction  between  convicting  the  prisoner  of 
larceny  at  common  law  and  of  aggravated  larceny  by  the  statute : 
if  liable  to  answer  for  the  one,  he  must  have  been  liable  also  for 
the  other. 

Grose,  J.  assented  to  that  opinion.) 

It  should  rather  seem  upon  general  principles  that  a  prisoner 
of  war,  being  brought  into  the  kingdom  and  confined  here 
against  his  will,  was  not  bound  at  all  by  the  laws  of  the  country. 
But  at  any  rate  if  there  be  any  such  distinction,  it  must  be 
admitted  that  the  offence  of  libel  is  as  much  of  positive  institu- 
tion  as  any  which  can  be  named.  On  the  other  hand  it  has 
always  been  considered  that  a  subject  of  this  country  is  not 
bound  by  the  revenue  laws  of  a  foreign  state,  but  may  enforce  in 
England  contracts  made  in  breach  of  them.  §  And  by  a 
reciprocal  rule,  though  the  exportation  of  wool  be  by  stat.  18  & 
14  Car.  II.  c.  18,  s.  11,  declared  a  public  nuisance,  for  which  a 
subject  of  England  would  be  indictable,  yet  if  done  by  the  order 

t  7  CJo.  Eep.  6  a.  and  Letfer  v.  Fletcher,  in  1780,  cor. 

i  Ih.  6  b.  Lord  Mansfield,  Ch.  J.   Park's  Insur. 

§  Planchi  v.  Fletcher,  Dougl.  251,      269,  1st  edit. 
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-of  a  foreigner  residing  abroad  he  would  not  be  amenable  to  trial  Thx  Eino 
here,  though  he  should  afterwards  come  to  this  country,  the  Hon. 
Secondly,  it  does  not  differ  the  case  that  England  and  Ireland  j^obert 
:are  under  the  same  sovereign,  or  that  they  have  adopted  the 
*same  system  of  common  law.  It  is  doubtful  at  what  period  and  [  *594  ] 
by  what  authority  the  common  law  was  first  adopted  in  Ireland 
in  the  place  of  the  Brehon  law,  which  formerly  prevailed  there  : 
Lord  Goket  refers  its  adoption  to  the  time  of  King  John  de 
-communiomnide  Hibemid consensu;  LordCh.  J.  Yaughan,  |  how- 
ever, thiaks  that  Lord  Coke  is  mistaken,  and  that  there  was  no 
<K)nsent  of  any  Irish  parliament,  but  that  it  was  imposed  by 
conquest  before  by  Henry  II.,  as  appears  in  Calvin's  case ;  § 
where  it  is  also  said  that  the  King  may  change  the  laws  of  a  con- 
quered kingdom ;  but  that  until  such  change  the  ancient  laws 
remain.  At  all  events,  however,  the  law,  when  adopted,  became 
and  was  in  force  there  as  the  common  law  of  Ireland  and 
not  of  England.  It  may  indeed  be  said,  that  Ireland  was  for  a 
long  time  a  dependant  kingdom,  and  that  in  fact  this  country 
legislated  for  it,  particularly  while  the  stat.  6  Geo.  I.  c.  5,  was  in 
force ;  but  that  was  repealed  by  the  Act  of  the  22  Geo.  III.  c.  58. 
And  the  stat.  23  Geo  lU.  c.  28,  made  the  matter  still  clearer  by 
an  express  renunciation  of  the  legislative  and  appellant  jurisdic- 
tion of  this  country  over  Ireland.  Before  the  union  therefore 
with  Ireland,  that  kingdom  stood  in  the  same  relation  to  England 
as  Scotland  did  after  the  accession  of  James  I.  and  before  the 
union  of  the  time  of  Queen  Anne.  The  Irish  Union  has  since 
strengthened  the  argument ;  for  the  two  legislatures  treated  with 
each  other  upon  the  footing  of  perfect  equality ;  and  both  then 
became  extinct  and  gave  birth  to  a  new  legislature,  compounded 
of  the  two :  and  by  the 8th  article  ||  ''all  the  laws  in  force  at  the 
time  of  the  union,  and  all  the  courts  of  civil  and  ecclesiastical 
jurisdiction  within  the  respective  *kingdoms  are  to  remain  [  *595  ] 
as  then  by  law  established  within  the  same ; "  thereby  extend- 
ing this  article  to  both  countries.  If  then  by  the  union  the 
laws  of  England,  as  such,  extend  to  Ireland,  by  the  same  rule 
the  laws  of  Ireland  would  extend  to  England.    But  it  would  not 

t  Co.  Lit.  141  b.  5  7  Co.  Rep.  17  b. 

X  Yaugh.  Bep.  292,  4,  &o.  I|  39  &  40  Geo.  m.  c.  67. 
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be  allowed  that  an  Englishman  residing  here  would  be  bound  by 
the  laws  of  Ireland  before  the  union :  and  if  not,  the  converse 
cannot  hold  good.  There  are  some  general  rights  common  to 
both  countries,  such  as  that  the  people  of  either  country  may 
hold  lands  in  the  other,  and  have  all  the  privileges  of  natural- 
bom  subjects;  but  these  arise  out  of  the  allegiance  due  from 
both  to  the  same  King  and  Crown ;  which  is  very  different  from 
owing  obedience  to  the  same  laws;  a  distinction  which  runs 
throughout  Calvin's  case.  And  as  there  is  no  pretence  for  saying 
that  a  Scotchman  residing  in  Scotland  is  bound  by  the  law  of 
England,  so  neither  is  an  Irishman  residing  in  Ireland.  The 
cases  of  Rex  v.  Bowes  and  others,  and  Hex  v.  Binsac,  were  mere 
questions  of  venue;  there  was  no  dispute  there  but  that  the 
defendants  were  bound  by  the  law  of  England,  but  only  whether 
the  acts  done  by  them  were  sufficient  to  found  a  venue  in 
Middlesex.  Neither  is  this  question  affected  by  the  precedents^ 
for  trials  of  foreign  treasons,  committed  by  subjects  of  the  King 
out  of  the  realm  of  England,  which  are  regulated  by  statute. 
The  objection,  that  every  plea  to  the  jurisdiction  must  point  out 
some  other  court  in  which  the  trial  may  be  had,  can  only  apply 
to  cases  where  the  question  of  jurisdiction  arises  between  one  or 
other  of  the  courts  of  England,  not  where  the  objection  is  per- 
sonal,  and  goes  to  all  our  courts.  If  a  foreigner  were  upon  his 
arrival  in  this  country  indicted  for  having,  while  residing 
abroad,  directed  the  exportation  of  wool  from  hence,  it  would  be 
sufficient  for  him  to  plead  to  the  jurisdiction  *  without  shewing 
any  court  competent  to  try  him  in  his  own  country;  which 
would  be  impossible,  as  the  act  charged  would  be  no  offence 
elsewhere  than  in  England.  Then,  with  respect  to  this  being 
properly  a  defence  under  the  general  issue ;  it  was  resolved  in 
the  case  of  the  Kinlochs,\  that  the  question  of  jurisdiction 
could  not  be  raised  upon  the  general  issue.  If  however  the  law 
be  only  doubtful,  the  argument  ab  inconvenienti  is  very  strong  in 
this  case ;  for  as  the  law  now  stands  there  is  no  process  by 
which  the  defendant  could  compel  his  witnesses  to  attend  here 
from  Ireland ;  and  even  if  a  law  were  passed  for  that  purpose, 
the  expense  would  be  ruinous. 

t  Fost.  Cr.  L.  16.  &c. 
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Abbott  in  reply  said,  that  the  argument  ab  ineonvenienti  The  Kiho 
could  not  be  admitted  where  the  law  was  clear.  That  the  the  Hon 
principal  arguments  resolved  themselves  into  an  objection,  that  j^^^^. 
an  Irishman  was  to  be  considered  as  an  alien  with  respect  to  the 
laws  of  England,  for  which  no  authority  had  been  or  could  be 
cited;  for  there  was  no  character  or  privilege  belonging  to  a 
subject  of  this  country  which  did  not  belong  to  an  Irishman,  both 
at  home  and  abroad.  Then  if  protection  and  obedience  are  co- 
relative,  as  the  defendant  has  every  protection  and  benefit  which 
the  law  of  England  can  bestow,  he  must  owe  obedience  to  that 
law.  If  an  Irishman  were  libelled  by  a  subject  in  this  country, 
he  would  have  his  redress ;  but  the  law  of  England  would  not 
punish  an  Englishman  for  libelling  a  foreigner  residing  abroad, 
except  so  far  as  it  might  be  considered  to  be  a  state  offence  in 
interrupting  the  harmony  between  the  two  countries  if  in  amity 
with  each  other.  And  this  is  also  a  charge  of  a  Ubel  upon  the 
*  King's  administration  of  government  in  Ireland.  And,  in  t  *^®^  3 
answer  to  the  case  of  the  Kinlochs,  he  observed,  that  Mr.  Justice 
FosTBB  f  was  finally  of  opinion  that  the  prisoners  might,  if  it 
had  been  well  founded,  have  availed  themselves  of  the  objection 
to  the  jurisdiction  on  the  general  plea  of  not  guilty. 

Cur.  adv.  vtdt. 

LoBD  Ellbnbobough,  Gh.  J. : 

This  is  an  indictment  charging  the  defendant  with  the 
publication  of  a  libel  at  Westminster  in  the  county  of  Middlesex  ; 
to  which  the  defendant  has  pleaded,  that  before  and  since  the 
union  of  the  kingdoms  of  Great  Britain  and  Ireland,  Ireland 
had  been  and  yet  is  governed  by  its  proper  statutes  and  laws, 
and  not  by  the  statutes  and  laws  of  England;  and  that  in 
Ireland  there  are  courts  competent  for  the  trial  of  all  offences 
committed  by  the  natives  of  Ireland  during  their  residence  there. 
The  plea  then  proceeds  to  state,  that  the  defendant  was  born  in 
Ireland,  and  that  the  writings  in  the  indictment  called  libels  are 
concerning  things  which  took  place  in  Ireland  after  the  1st  day 
of  November,  1802,  whilst  he  the  defendant  was  resident  in 
Ireland ;  and  concludes  to  the  jurisdiction  of  the  Court.    To  this 

t  Fost  Cr.  L.  23. 

B.B. — ^voL.  vni.  O  0 
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plea  there  is  a  demurrer,  and  a  joinder  in  demurrer.  And  in 
support  of  the  demurrer  it  is  objected  that  the  plea  is  bad,  inas- 
much  as  it  does  not  shew  any  other  court  where  the  defendant 
may  be  tried  for  this  offence :  and  that  it  amounts  but  to  an 
argumentative  plea  of  not  guilty.  And  in  support  of  the  objec- 
tion to  the  manner  in  which  this  plea  is  framed,  the  Doctrina 
Flacitandi,  p.  284,  a  book  of  considerable  authority  on  questions 
of  pleading,  and  also  what  was  said  by  Lord  Mansfield  in  his 
judgment  of  the  case  of  Fabrigasx.  Mostyn,  in  Cowper's  Reports, 
172,  have  been  relied  on,  *"  that  in  every  case  to  repel  the 
jurisdiction  of  the  King's  courts  you  must  shew  a  more  proper 
and  sufficient  jurisdiction  ;  for  if  there  be  no  other  mode  of  trial, 
that  alone  will  give  the  King's  courts  a  jurisdiction."  And  as  to 
this  there  can  be  no  question  but  that  such  is  the  general  form 
of  pleading  in  civil  suits.  And  in  the  pleas  to  the  jurisdiction 
of  this  Court  in  the  cases  of  Eliot ,  Hoiks,  and  Valejitine,  against 
whom  an  information  was  exhibited  by  the  Attorney-General 
in  K.B.  in  the  reign  of  Car.  I.  for  words  alleged  to  have  been 
seditiously  spoken  in  the  House  of  Commons,  there  is  an  aver- 
ment that  the  offences,  if  any,  were  committed  in  Parliament,, 
and  ought  to  be  there  tried  and  determined.  Vide  Tremain,  298. 
So  in  the  case  of  the  Kinlochs,  Foster,  17,  which  was  referred 
to  in  the  argument,  where  it  was  charged  in  the  indictment  that 
the  offence  was  committed  at  Fochabars,  in  Scotland,  the 
prisoners  in  their  plea  to  the  jurisdiction  of  the  Court  of  oyer 
and  terminer  stated,  that  the  offence  with  which  they  were 
charged  was  triable  in  the  Court  of  Justiciary,  or  in  some  courts, 
or  before  other  justices  in  Scotland.  The  necessity  of  thus 
pleading  in  general  was  not  controverted  by  the  defendant's 
counsel ;  he  however  endeavoured  to  support  the  plea  by  saying, 
that  the  objection  to  the  indictment,  being  the  total  want  of  any 
jurisdiction  in  this  part  of  the  United  Kingdom  to  try  the 
defendant  at  all,  it  was  impossible  and  unnecessary  to  state  such 
other  Court  or  place  of  trial.  This  admission  in  our  opinion 
clearly  goes  to  shew  that  this  plea  is  bad  ;  for  if  that  cannot  be 
done  in  this  case,  which  is  required  to  be  done  in  all  pleas  to  the 
jurisdiction,  the  consequence  will  be,  that  the  m&tter  of  this  plea 
is  not  proper  to  oust  this  Court  of  its  jurisdiction  to  try  an 
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offence  committed  in  the  county  where  it  sits,  but  is  matter  to  be 
taken  advantage  of  either  by  *plea  in  bar,  or  by  evidence  on  the 
plea  of  not  guilty.  It  will  be  recollected  that  the  plea  in  question 
admits  the  commission  of  that  crime  which  is  charged  in  the 
indictment  to  have  been  committed  in  the  city  of  Westminster ; 
and  the  proposition  which  the  defendant's  counsel  has  contended 
for  is  in  effect  this  :  admitting  the  defendant  to  have  committed  a 
crime  as  to  the  laws  of  England  in  the  county  of  Middlesex,  I  still 
insist  that  he  is  not  punishable  for  it  by  any  Court  of  this  part  of 
the  United  Kingdom ;  though  I  cannot  shew  that  he  is  punishable 
by  any  other.  The  stating  of  such  a  proposition  carries  almost 
on  the  face  of  it  its  own  refutation,  even  without  the  conclusive 
authority  of  Lord  Mansfield  on  that  point,  as  already  stated 
from  Cowp.  172 :  to  which  may  be  added  Lord  Hardwickb's  very 
decisive  and  peremptory  opinion  on  the  general  subject  in  1  Yes. 
Sen.  202,  and  2  Yes.  Sen.  857.  In  the  first  of  these  cases, 
which  was  that  of  The  Earl  of  Derby  v.  The  Duke  of  Athol,  in 
1748,  a  bill  was  filed  for  a  discovery  concerning  the  general  title 
of  the  Isle  of  Man,  and  for  relief  relating  to  the  rectories  and 
tithes  within  that  island.  "  The  defendant  pleaded  in  general  to 
the  jurisdiction  of  the  Court,  that  the  Isle  of  Man  was  an 
ancient  kingdom  not  part  of  the  realm,  though  belonging  to  the 
crown  of  Great  Britain,  and  that  no  lands,  &c.  there  ought  to  be 
tried  or  examined  into  here;  and  demanding  judgment  whether 
he  should  be  put  to  further  answer. 


The  Kino 

r. 

The  Hon. 

Robert 

JOBKSOK. 

[  ^99  ] 


**  Lord  Chancellor  : 

This  comes  to  be  of  great  consequence  to  all  the  Courts  in 
England.  There  are  two  general  questions  on  this  plea ;  first, 
Whether  the  plea  be  good  in  point  of  form ;  not  a  trifling  form ; 
for  if  the  objection  thereto  on  the  part  of  the  plaintiff  be  right, 
it  is  material  to  the  nature  of  such  a  plea  ?  Secondly,  Whether 
good  in  substance  ?  As  to  the  first,  it  is  objected  for  the  plaintiff, 
*that  although  it  be  shewn  in  the  negative,  and  alleged  that  this 
Court  has  no  jurisdiction  over  the  Isle  of  Man,  and  that  it  is  not 
to  be  tried  here,  yet  it  is  not  shewn  in  the  affirmative,  what  other 
Court  has  jurisdiction,  or  that  there  are  any  Courts  in  the  Isle 
of  Man  holding  plea  thereof :  and  the  rule  is  insisted  on,  that 

0  0  2 
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The  Kino  whoever  pleads  to  the  jurisdiction  of  one  of  the  King's 
Thx  koK.  superior  Courts  of  general  jurisdiction  must  shew  what  other 
;^HVfi^K.  Co^  ^^B  jurisdiction.  1  am  of  that  opinion ;  and  that  for  the 
want  thereof  the  plea  is  bad,  and  ought  not  to  be  allowed, 
if  nothing  more  be  in  the  case ;  as  it  is  expressly  laid  down  in  2 
H.  7,  17,  a,  and  Doctrina  Placitandi,  234,  and  is  agreeable  to 
the  general  rule  of  pleas  of  this  sort ;  as  in  the  pleas  of  abate- 
ment, wherein  it  must  be  shewn  that  the  plaintiff  may  have  a 
better  writ.  The  reason  of  this  is,  that  in  suing  for  his  right  a 
person  is  not  to  be  sent  everywhere  to  look  for  a  jurisdiction, 
but  must  be  told  what  other  Court  has  jurisdiction,  or  what 
other  writ  is  proper  for  him :  and  this  is  a  matter  of  which  the 
Court  where  the  action  is  brought  is  to  judge.  There  are  not 
many  authorities  on  this  head,  but  in  the  old  books  of  entries 
the  form  of  pleading  is  so;  and  the  opinion  of  Popham,  Ch.  J. 
in  Yel.  18,  and  Fitz.  Ab.  tit.  Jurisdiction  concerning  Wales :  and 
although  Lord  Yaughan  may  have  denied  that  to  be  law,  he  was 
a  very  strong  Welchman,  as  appears  through  his  argument ;  in 
which  there  is  a  great  deal  of  good  and  useful  learning ;  yet  it 
never  was  delivered,  though  intended  to  be  so.  It  is  said  to  this, 
that  the  Court  ought  in  this  case  to  take  notice  of  what  is  the 
jurisdiction ;  that  the  matter  of  fact  is  shewn :  and  it  is 
likened  to  the  case  of  inferior  Courts,  wherein  it  is  suj£cient  for 
the  defendant  to  plead  that  the  cause  of  action  arose  out  of  the 
jurisdiction  of  that  Court.  But  I  cannot  put  this  (which  is  a 
£•601]  superior  Court  of  general  *  jurisdiction,  in  whose  favour  the 
presumption  will  be,  that  nothing  shall  be  intended  to  be  out  of 
its  jurisdiction  which  is  not  alleged  and  shewn  to  be  so)  upon  a 
level  with  an  inferior  Court  of  a  limited  local  jurisdiction ;  within 
whose  jurisdiction  nothing  shall  be  intended  to  be,  which  is  not 
alleged  to  be  so.  1  Saund.  74.  I  was  desirous  to  be  informed 
how  the  pleas  were  in  this  Court,  which  are  looser  than  at  law ; 
and  no  case  has  been  cited  in  which  the  plea  to  the  jurisdiction 
of  this  Court  has  not  given  jurisdiction  to  another,  as  to  a 
visitor,"  &c.  And  afterwards  in  The  Bishop  of  Sodor  and  Man 
V.  The  Earl  of  Derby,  2  Ves.  857,  Lord  Hakdwickb,  speaking 
of  the  plea  to  the  jurisdiction  in  the  former  case,  and  of  the 
grounds  on  which  he  had  over-ruled  it,  says,  "  1  would  not  be 


TOL.vm.]         1805,    K.  B,    6  EAST,  601—602.  565 


nnderstood  when  I  over-ruled  the  plea  of  the  Duke  of  Athol  to  Thb  King 
have  over-ruled  it  on  afl&rmance  of  the  general  jurisdiction  of  thb  Hon. 
this  country  to  try  and  determine  the  title  to  the  Isle  of  Man,  or  j^hnm>n. 
any  such  feudatory  dominion  ;  but  merely  on  this ;  the  plea  was 
to  the  jurisdiction,  without  averring  to  what  court  the  jurisdiction 
belonged:  and  the  rule  of  law  is,  that  in  a  plea  to  jurisdiction, 
like  a  plea  in  abatement,  where  it  is  to  a  Court  of  general  juris- 
diction, you  must  also  shew  where  the  jurisdiction  vests,  as  well 
as  negatively  that  it  is  not  there :  but  if  it  be  an  inferior  Court, 
you  need  only  plead  thereto,  and  not  shew  where  it  is,"  &c.  If 
then  the  circumstances  attending  the  defendant,  of  his  birth  in 
Ireland,  and  his  residence  there  at  the  time  of  the  pubUcation 
made  in  this  country,  have  the  effect  of  rendering  him  not 
punishable  in  any  Court  of  this  country  for  such  publication, 
this  impunity  must  follow  as  a  consequence  from  its  being  no  crime 
in  the  defendant,  so  circumstanced,  to  pubUsh  a  Ubel  in  Middlesex. 
And  indeed  the  argument  rested  wholly  upon  this  position,  that 
the  defendant  owed  no  ^obedience  to  the  laws  of  this  part  of  the  [  *602  ] 
United  Kingdom ;  and  if  he  owed  no  obedience  to  them,  that  he 
had  been  guilty  of  no  crime  in  acting  contrary  to  them.  But 
such  defence,  if  it  can  be  in  any  form  available  in  law,  is  matter 
of  absolute  bar,  and  an  entire  answer  to  the  charge  that  he 
unlawfully  published  the  libel  in  question ;  and  the  plea  in  that 
case  ought  not  to  have  been  in  its  present  form,  in  which,  as 
was  said  by  the  counsel  for  the  Crown,  it  is  at  most  but  an 
argumentative  plea  of  not  guilty.  On  this  account  therefore 
there  must  be  judgment  that  the  defendant  answer  over  to  the 

indictment. 

Respondeat  ouster. 

It  was  then  ordered  that  the  defendant  do  answer  over 
instanter,  otherwise  that  judgment  must  be  entered  against  him 
peremptorily. 

[The  sequel,  as  reported  after  trial  on  the  merits  is  reported 
7  East,  65 — 70,  8  Smith,  94 — 100,  and  will  be  found  in  its  place 
p.  597,  post.] 
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^^'  (6  Eaat,  602—612;  S.  C.  2  Smith,  559— 565.) 

[  602  ]  One  who  has  contracted  with  the  owner  of  a  close  for  the  purchase  of 

a  growing  crop  of  grass  there,  for  the  purpose  of  being  mown  and  made 
into  hay  by  the  vendee,  has  such  an  exclusive  possession  of  the  close, 
though  for  a  limited  purpose,  that  he  may  maintain  trespass  qu,  d.fretjit 
against  any  person  entering  the  close  and  taking  the  grass,  even  with 
the  assent  of  the  owner,  t 

But  this,  being  a  contract  or  sale  of  an  interest  in  or  concerning  land, 
is  voidable  by  the  4th  section  of  the  Statute  of  Frauds,  29  Car.  11.  c.  3, 
if  not  reduced  to  writing,  and  may  be  discharged  by  parol  notice  from 
the  owner  before  any  part  execution  of  it. 

The  Ist  section  of  the  Statute  of  Frauds,  as  construed  by  the  2nd,  is 
meant  to  vacate  parol  leases,  &c.  conveying  a  greater  interest  in  land 
than  for  three  years,  and  whereon  a  rent  is  reserved.  | 

In  trespass,  which  was  tried  at  the  last  Lincoln  assizes  before 
Ghambre,  J.,  a  verdict  was  found  for  the  plaintiff,  damages  408., 
subject  to  the  opinion  of  the  Court  on  the  following  case.  The 
declaration  stated,  that  the  defendant  on  the  9th  of  July,  1804, 
and  on  divers  other  days,  &c.  with  force  and  arms  broke  and 
entered  a  certain  close  whereof  the  said  plaintiff  was  then  law- 
fully possessed,  and  trod  down  the  plaintiff's  grass  and  hay,  and 
cut  down  the  plaintiff's  grass  then  growing  in  the  said  close, 
[  ♦603  ]  *and  took  and  carried  away  the  same,  and  also  took  and  carried 
away  the  plaintiff's  hay  then  being  on  the  said  close,  and  dis- 
posed thereof  to  his  own  use.  The  second  count  was  for  an 
asportavit  generally.  Plea,  not  guilty.  The  facts  were,  that  on 
the  6th  of  June,  1804,  the  plaintiff  agreed  by  parol  with  the 
defendant  for  the  purchase  of  a  standing  crop  of  mowing  grass 
then  growing  in  a  close  of  the  defendant's,  situate  in  the  parish 
of  Claypole,  for  20  guineas.  The  grass  was  to  be  mowed  and 
made  into  hay  by  the  plaintiff ;  but  the  parties  did  not  absolutely 
fix  upon  any  time  at  which  the  mowing  was  to  be  begun.  No 
earnest  was  given,  nor  was  any  note,  memorandum,  or  writing, 
signed  by  either  of  the  parties  or  by  any  person  on  their  behalf, 

t  See  Roads  v.  Trtimpington  Over-  S.  C.  2  Ex.  D.  318.     The  principal 

seers  (1870)  L.  E.  6  Q.  B.  5d,  64,  40  case  is  cited  in  the  Court  below  at 

L.  J.  M.  C.  35,  23  L.  T.  821.— R.  C.  p.  320:  the  C.A.  held  that  s.  1  of 

X  See  Ilatid  v.  Hall  (1877)  2  Ex.  the  Statute  of  Frauds  did  not  apply 

Div.  355,  46  L.  J.  Ex.  603,  revg.  to  the  case  before  them. — E.  C. 
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nor  was  possession  of  the  close  given  to  the  plaintiff,  but  was 
retained  by  the  defendant.  On  the  2d  of  July  the  defendant 
told  the  plaintiff  he  should  not  have  the  grass ;  and  afterwards 
on  that  day  sold  it  to  W.  Carver  for  25  guineas.  The  plaintiff 
on  the  12th  of  July  tendered  to  the  defendant  20  guineas  for  the 
crop,  which  the  defendant  refused  to  accept.  The  plaintiff  went 
next  morning  to  the  defendant's  close,  and  finding  the  gate 
unlocked,  sent  in  a  person  to  mow  the  grass,  who  cut  near  half 
of  the  close.  On  the  evening  of  the  15th  the  defendant  brought 
a  letter  from  his  attorney  to  the  plaintiff,  forbidding  him  to  enter 
the  close,  and  discharging  him  from  mowing  the  grass.  A  lock 
^as  then  fixed  upon  the  gate  by  the  defendant,  and  Carver  by 
his  direction  carried  away  the  grass  which  had  been  mowed,  and 
afterwards  cut  and  carried  away  the  remainder  of  the  crop. 
The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  were  entitled  to  recover. 

Rotujhy  for  the  plaintiff.    *    *     * 

Reader^  contra,  contended,  1st,  that  the  contract,  not  being 
in  writing,  was  void  by  the  Statute  of  Frauds.  2ndly,  That  at 
any  rate  trespass  would  not  lie  in  this  case.  1st,  This  is  either  a 
parol  contract  for  the  sale  of  goods,  in  which  case  it  is  void  by 
the  17th  sect,  of  the  statute;  or  it  is  a  contract  for  some 
interest  in  or  concerning  land,  when  it  is  void  by  the  4th  section. 


Cbobbt 
Wads- 

WOBTH. 


[  604  1 
[608] 


Rough,  in  reply.    *    *    *  [  609  ] 

XiOBD  Ellenbobough,  Ch.  J.  (after  stating  the  case) : 

As  the  plaintiff  appears  to  have  been  entitled  (if  entitled  at  all 
under  the  agreement  stated)  to  the  exclusive  enjoyment  of  the 
crop  growing  on  the  land  during  the  proper  period  of  its  full 
growth,  and  until  it  was  cut  and  carried  away,  he  might  in 
respect  of  such  exclusive  right  maintain  trespass  against  any 
persons  doing  the  acts  complained  of  in  violation  thereof, 
according  to  the  authority  of  Co.  Litt.  4.  b.,  the  authorities  cited 
from  Brook  and  Fitzherbert,  and  the  case  of  Wilson  and  Mackreth, 
8  Burr.  1826,   *&c.  which  fully  maintain  this  position.     This      I  •6io  ] 
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brings  us  to  the  question,  whether  the  plaintiff  had  under  the 
agreement  and  circumstances  stated  any  legal  title  to  this 
growing  crop  at  the  time  when  the  injury  complained  of  was 
done ;  or  whether  his  supposed  title  thereto  was  not  wholly  void, 
as  being  created  by  parol,  under  any,  and  which  of  the  provisions 
in  the  Statute  of  Frauds,  or  on  any  and  what  other  account  ? 
And  in  the  outset  I  feel  myself  warranted  in  laying  wholly  out  of 
the  case  the  provision  contained  in  the  17th  sect,  of  this  statute, 
as  not  applicable  to  the  subject-matter  of  this  agreement,  which 
cannot  be  considered  in  any  proper  sense  of  the  words  as  a  sale 
of  goods,  wares,  or  merchandizes ;  the  crop  being  at  the  time  of 
the  bargain,  (and  with  reference  to  which  time  I  agree  with  Mr. 
Justice  Heath  in  Waddington  and  BristoWy  2  Bos.  &  P.  452, 
that  the  subject-matter  must  be  taken,)  an  unsevered  portion  of 
the  freehold,  and  not  moveable  goods,  or  personal  chattels.  The 
next  question  then  is,  is  it  a  *'  lease,  estate,  interest  of  freehold 
or  term  of  years,  or  an  uncertain  interest  of,  in,  to,  or  out  of 
lands,  created  by  parol,"  within  the  meaning  of  the  1st  section, 
so  as  to  be  void  as  not  having  been  put  in  writing  ?  I  think, 
collecting  the  meaning  of  the  first  by  aid  derived  from  the 
language  and  terms  of  the  second  section,  ''  and  the  exception 
therein  contained,  that  the  leases,  &c.  meant  to  be  vacated  by  the 
1st  sect,  must  be  understood  as  leases  of  the  like  kind  with 
those  in  the  2nd  sect.,"  but  which  conveyed  a  larger  interest  to 
the  party  than  for  a  term  of  three  years,  and  such  also  as  were 
made  under  a  rent  reserved  thereupon;  neither  of  which 
circumstances  are  to  be  found  in  this  agreement  for  the 
growing  crop.  Supposing  it  therefore,  on  this  construction  of 
the  statute,  not  vacated  as  a  lease,  &c.  under  the  1st  sect.,  it 
then  comes  to  be  considered  *under  the  4th  sect,  of  the  Act, 
whether  this  purchase  of  the  growing  crop  be  '*  a  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them  ?  "  And  if  it  be  so,  then  whether  this  action  of 
trespass  be  ''  an  action  brought  to  charge  the  defendant  on  such 
contract  or  sale,"  within  the  meaning  of  the  statute?  Upon 
the  first  of  these  questions  I  think  that  the  agreement  stated, 
conferring,  as  it  professes  to  do,  an  exclusive  right  to  the  vesture 
of  the  land  during  a  limited  time  and  for  given  purposes,  is  a 


voL.vin.J  1805.    K,  B,    6  EAST,  611—612. 


569 


contract  or  sale  of  an  interest  in,  or  at  least,  an  interest 
concerning  lands.  Bat  the  statute  does  not  expressly  and 
immediately  vacate  such  contracts,  if  made  by  parol  ;t  it 
only  precludes  the  bringing  of  actions  to  enforce  them  by 
charging  the  contracting  party  or  his  representatives,  on  the 
ground  of  such  contract  and  of  some  supposed  breach  thereof ; 
which  description  of  action  does  not  properly  apply  to  the 
one  now  brought,  viz.  a  mere  general  action  of  trespass, 
complaining  of  an  injury  to  the  possession  of  the  plaintiff, 
however  acquired,  by  contract  or  otherwise.  But  although  the 
contract  for  this  interest  in  or  concerning  land  may  not  be  in 
itself  wholly  void  under  the  statute,  merely  on  account  of  its 
being  by  parol ;  so  that  if  the  same  had  been  executed  the  parties 
could  have  treated  it  as  a  nullity ;  yet,  being  executory,  and  as 
for  the  non-performance  of  it  no  action  could  have  been  by  the 
provisions  of  the  4th  sect,  maintained,  we  think  it  might  be 
discharged  before  any  thing  was  done  under  it  which  could 
amount  to  a  part  execution  of  it.  And  this  discharge,  unfortu- 
nately for  the  plaintiff,  appears  to  have  been  given  in  the 
present  instance,  on  the  2nd  of  July,  by  the  countermand  and 
refusal  of  the  defendant  of  that  date,  before  the  plaintiff  had 
done  any  one  act  towards  carrying  the  agreement  into  effect. 
On  *this  latter  ground  therefore,  viz.  that  this  parol  executory 
contract,  supposing  it  to  have  been  otherwise  valid,  was 
competently  discharged  by  parol,  we  feel  ourselves  obliged  to 
say  that  the  plaintiff  is  not  entitled  to  recover.  The  case 
suggested  at  the  close  of  the  argument,  of  Potdter  v.  Killingbeck, 
1  Bos.  &  P.  897,  has  no  material  application  in  favour  of  the 
plaintiff.  That  was  an  action  of  indebitatus  assumpsit  and 
quantum  meruit^  for  moieties  of  crops  of  wheat  sold  by  the 
plaintiff  to  the  defendant,  and  accordingly  reaped  for  his,  the 
defendant's,  own  use  and  benefit,  and  upon  a  count  for  money 
had  and  received.  The  case  was,  that  the  plaintiff  had  let  to 
the  defendant  land  without  rent,  from  which  he  was  to  take  two 
successive  crops,  and  to  render  to  the  plaintiff  a  moiety  of  the 
crops  in  lieu  of  rent.    Afterwards  the  value  of  the  corps  was 

t  See  this  passage  cited  by  Loid     52  L.  J.  Q.  B.  737,  49  L.  T.  303.— 
SELB0B17E  (L.  C),  in  MaddUon  y.      B.  C. 
Alder8<m  (1883)  8  App.  Ca.  467,  475, 
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ascertained  by  appraisement,  and  the  defendant  became  liable 
for  the  moiety  of  the  value  of  the  crops  which  he  took  to  his 
own  benefit,  instead  of  a  moiety  of  the  crops  themselves.  It 
was  objected  that  the  agreement  was  within  the  Statute  of 
Frauds,  1st,  as  relating  to  land;  2ndly,  as  not  being  to  be 
executed  within  a  year.  As  to  the  first  objection,  the  contract, 
if  it  had  originally  concerned  an  interest  in  land,  after  the 
agreed  substitution  of  pecuniary  value  for  specific  produce  no 
longer  did  so :  it  was  originally  an  agreement  to  render  what 
should  have  become  a  chattel,  i.e.  part  of  a  severed  crop  in  that 
shape,  in  lieu  of  rent,  and  by  a  subsequent  agreement  it  was 
changed  to  money  instead  of  remaining  a  specific  render  of 
produce.  So  that  one  wonders  rather  how  it  should  ever  have 
been  thought  an  interest  in  land,  than  that  it  should  have  been 
decided  not  to  be  so.  The  subsequent  agreement  relieved  the 
case  also  from  the  second  objection. 

Postea  to  the  defendant. 


[  C04  71.  ] 


[  •605  n.  ] 


[The  following  ca'se  was  cited  in  the  argument  of  the  preceding 
case,  and  is  reported,  in  a  note,  from  a  copy  of  Holt's  MS.] 

COX  V.   GODSALVE. 

(6  East,  604  ».— «06  n.) 

Where  one  devised  a  farm  in  his  own  occupation  to  his  mother  for 
life,  remainder  to  G.  in  tail,  and  also  devised  to  his  mother  **  all  his 
goods  and  chattels,  stock  of  his  farm,  bonds,  &c.  and  all  other  his 
moveables  whatsoever,"  and  made  her  executrix;  held  that  growing 
com,  which  was  not  reaped  till  after  the  death  of  the  testator  and  of  his 
mother,  who  died  soon  after  him,  passed  to  her  representative,  and  not 
to  G.  the  devisee  of  the  land.f 

Tboveb  and  conversion  by  the  plaintiff  for  com.  Upon  not 
guilty  pleaded,  the  case  upon  the  evidence  appeared  to  be.  That 
Thomas  Godsalve  being  seised  in  fee  of  a  farm  called  Bawlins, 
and  also  possessed  of  divers  goods  and  chattels,  made  his  will, 
dated  5th  March,  1697,  and  thereby  devised  in  the  words 
following  :  "  I  give,  devise,  and  bequeath  unto  my  dear  mother, 
Mrs.  Mary  *Woollard,  all  that  my  farm,   &c.  called  Bawlins 

t  See  In  re  Rooae,  Evaru  v.  Williamwn  (1880)  17  Ch.  D.  696,  50  L.  J.  Ch. 
197,  43L.  T.  719.— E.O. 
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Farm,  now  in  my  possession  and  occupation,  during  the  term  Cox 
of  her  natural  life ;  and  after  her  decease  to  John  Godsalve  (the  godsalvjb. 
defendant),  and  the  heirs  male  of  his  body ;  remainder  over," 
&c.  Before  the  making  of  the  will  the  testator  had  grown  great 
quantities  of  com  upon  the  farm  ;  and  by  another  clause  in  the 
will  he  devised  thus:  "I  give  and  bequeath  unto  my  mother, 
Mrs.  Mary  WooUard,  all  my  goods  and  chattels,  plate,  and  house- 
hold goods,  stock  of  my  farms  of  Putching  Hall,  in  the  parish  of 
Bromfield,  and  Rawlins  in  the  parish  of  High  Easter,  &c.  bonds, 
bills,  book  debts,  and  all  other  my  moveables  whatsoever,  to  be 
used  and  enjoyed  by  her  for  her  benefit  and  advantage  as  she 
shall  think  fit  during  the  full  term  of  her  natural  life ;  and  from 
And  after  her  decease,  my  meaning  is,  that  she  shall,  either  by 
her  last  will  and  testament,  or  by  my  executor  Samuel  Cox,  cause 
to  be  paid  out  of  my  said  goods  and  chattels  these  following 
sums : "  and  then  he  gives  several  legacies ;  and  makes  Mary 
Woollard  and  Samuel  Cox  executors.  Thomas  Godsalve,  before 
the  severance  of  the  corn,  died,  to  wit,  on  the  10th  of  March, 
1697 ;  and  on  the  1st  of  April  following,  before  severance  of  the 
<5om,  Mary  Woollard  died.  On  the  29th  of  April,  Thomas  Cox 
proved  the  will,  and  on  the  27th  of  October  following  took  out 
letters  of  administration  to  Mary  Woollard.  After  the  decease 
of  Mary  Woollard  the  defendant  John  Godsalve  reaped  the  com 
sown  by  Thomas  Godsalve,  and  converted  it  to  his  own  use ;  for 
which  this  action  of  trover  is  brought.  This  cause  came  on  to 
be  tried  before  me  (Holt,  Ch.  J.)  at  the  Lent  Assizes  for  Essex, 

11  w.  m. 

The  question  was.  Whether  the  com  growing  did  pass  to  the 
defendant  John  Godsalve  by  the  devise  of  the  land  sown  to  him  ? 

The  case  of  Spencer,  Winch.  51,  was  urged,  where  it  was 
resolved  that  the  devisee  of  land  sown  should  have  the  corn. 
And  not  the  executor  of  the  devisor.  To  which  it  was  answered, 
That  is  true  if  the  intention  of  the  testator  doth  not  appear  to  be 
otherwise,  as  in  this  case  it  is  most  manifest ;  for  that  he  gives 
all  his  goods,  chattels,  plate,  and  household  stuff,  stock  of  his 
farms,  debts,  ready  money,  and  all  other  his  moveables,  &c.  to 
his  mother.    If  the  devisee  t  hath  the  corn  growing  at  the  time 

t  Le,  of  the  land. 
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Cox  of  the  testator's  death,  it  is  only  against  the  executor,  but  not 
OoDBALVB.    against  a  devisee  of  his  goods ;  and  it  is  hard  to  give  it  to  the 

devisee  t  by  implication  against  an  express  bequest.  This  case 
[  •606  ».  ]     being  afterwards  deferred  to  me  for  further  consideration,  I  was 

of  opinion  that  the  com  did  belong  to  the  executor!  as  devisee^ 

and  not  to  the  devisee  of  the  land. 


1805.         HANSON  AND  Another,  Assignees   op  WALLACE 

July  2. 

—  AND  HAWES,   Bankrupts,   v.  MEYER. 

'■  ^^*  ■'  (6  East,  614—627.) 

Under  a  contract  of  sale,  whereby  the  vendee  agreed  to  purchase  all 
the  starch  of  the  vendor,  then  lying  at  the  warehouse  of  a  third  person, 
at  so  much  per  cwt.  by  bill  at  two  months,  which  starch  was  in  papers, 
but  the  exact  weight  not  then  ascertained,  but  was  to  be  ascertained 
afterwards ;  and  fourteen  days  were  to  be  allowed  for  the  delivery ;  and 
the  vendor  gave  a  note  to  the  vendee,  addressed  to  t^e  warehouse- 
keeper,  directing  l^im  to  weigh  and  deliver  to  the  vendee  all  his  starch : 
held  that  under  this  contract  the  absolute  property  in  the  goods  did  not 
vest  in  the  vendee  before  the  weighing,  which  was  to  precede  the 
delivery,  and  to  ascertain  the  price ;  and  that  part  of  the  starch  havings 
been  weighed  and  delivered  to  the  vendee  by  his  direction,  tho  vendor 
might,  notwithstanding  such  part  delivery,  upon  the  bankruptcy  of  the 
vendee,  retain  t^e  remainder,  which  still  continued  unweighed  in  the 
warehouse  in  the  name  and  at  the  expense  of  the  vendor. 

This  was  an  action  of  trover  brought  to  recover  the  value  of 
88  cwt.  1  qr.  21  lb.  of  starch,  which  was  tried  before  Lord  Ellen- 
borough,  Gh.  J.  at  the  sittings  at  Guildhall  after  Trinity  Term, 
1808,  when  there  was  a  verdict  for  the  defendant ;  and  a  motion 
being  made  for  a  new  trial,  which  was  argued  §  in  last  Michael- 
mas Term,  the  Court  by  consent  in  Hilary  Term  last  ordered  a 
[  *616  ]  case  to  be  *made  of  the  facts  that  were  proved  at  the  trial,  which 
are  as  follows : 

The  plaintiffs  are  assignees  of  J.  Wallace  and  W.  Hawes 
under  a  commission  of  bankrupt  issued  against  them.  The 
defendant  is  a  merchant  in  London.  In  January,  1801,  the 
bankrupts  employed  Wright  their  broker  to  purchase  of  the 
defendant  a  quantity  of  starch,  about  four  tons,  belonging  to  the 

t  Le.  of  the  land.  executrix  and  devisee. 

I  It  is  so  worded  in  my  copy  of  §  Erakine  and   Holroyd    opposed, 

the  MS.,  but  this  must  mean  the  and  Garrow,  Oibba,  and  Humphreys 

testator's  mother,  whom   he  made  supported  the  rule. 
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defendant,  and  which  was  then  lying  in  the  Boll  Porters'  ware*      Haitson 

hoase  in  Seething-lane ;  and  Wright  accordingly  purchased  the      metbr. 

starch  of  the  defendant  at  6/.  per  cwt.,  and  sent  to  the  bankrupts, 

his  principals,  the  following  note :  "  Deab  Sibs,  I  have  bought 

that  small  parcel  of  starch  which  you  saw  of  Mr.  James  Meyer 

for  your  account,  6/.  per  cwt.  by  bill  at  2  months ;  14  days  for 

delivery  from  the  14th  instant."    "  Jan.  15th,  1801.    Yours,  &c. 

T.  Wright."    The  starch  lay  at  the  Bull  Porters'.    The  broker 

purchased  for  the  bankrupts  all  Meyer's  starch  that  lay  there, 

more  or  less  whatever  it  was,  at  6L  per  hundred  weight :  it  was 

in  papers :  the  weight  was  to  be  afterwards  ascertained  at  the 

price  aforesaid.     The  mode  of  delivery  is  as  follows :  the  seller 

gives  the  buyer  a  note  addressed  to  the  warehouse-keeper,  to 

weigh  and  deliver  the  goods  to  the  buyer.     This  note  is  taken 

to  the  warehouse-keeper,  and  is  his  authority  to  weigh  and 

deliver  the  goods  to  the  vendee.    The  following  note  was  given 

by    the    defendant:    "To   the    Bull   Porters,   Seething-lane." 

^'  Please  to  weigh  and  deliver  to  Messrs.  Wallace  and  Hawes  all 

my  starch."     "  Jan.    17th,  1801.    Per  James  Meyer,  William 

Elliott."    This  order  was  lodged  by  the  bankrupts  at  the  Bull 

Porters'  warehouse  on  the  21st  of  January,  1801,  on  which  day 

the  bankrupts  required  the  Bull  Porters  to  weigh  and  *deliver      ^  *^^^  ^ 

to  them  540  papers  of  the  starch,  which  weighed 

Cwt.  qr.  lb. 

21  1  6 
And  on  the  81st  Jan.  250  9  1  20 

And  on  the  2nd  Feb.  400  15  1  4 


1190  46  0  12 

At  which  respective  times  the  Bull  Porters,  in  consequence  of 
their  order,  weighed  and  delivered  the  same  to  the  bankrupts, 
who  immediately  removed  the  same :  the  residue  thereof,  being 
83  cwt.  1  qr.  21  lb.  remained  at  the  Bull  Porters'  warehouse  till 
the  failure  of  Wallace  and  Hawes.  The  above  quantities  of 
starch  continued  at  the  Bull  Porters'  warehouse  in  the  name 
and  at  the  expense  of  the  defendant  till  they  were  weighed  and 
delivered :  and  the  residue  also  afterwards  continued  there  in  like 
maimer  unweighed,  in  his  name,  and  charged  to  his  expense.  On 
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Hanbon  the  8th  of  Feb.  1801  Wallace  and  Hawes  became  bankrupts.  It 
Metsb.  ^^^  admitted  that  the  defendant,  after  the  bankruptcy,  took  away 
the  remainder  of  the  starch  that  had  not  been  so  weighed.  The 
question  for  the  opinion  of  the  Court  was,  whether  the  defendant 
were  entitled  to  the  above  verdict  ?  If  the  Court  should  be  of 
opinion  that  he  was,  then  the  verdict  was  to  stand :  if  not,  then 
a  new  trial  was  to  be  granted  upon  such  terms  as  the  Court 
should  direct. 

Humphreys  for  the  plaintiffs  : 

This  was  an  entire  contract  which  could  not  be  severed  or 
apportioned,  and  therefore  upon  the  delivery  of  any  part  of  the 
starch  to  the  bankrupts  the  property  of  the  whole  became 
vested  in  them.  It  was  not  a  contract  for  so  many  cwt.  of 
[  •617  ]  starch,  *but  for  all  the  defendant's  starch  which  lay  at  the  Bull 
Porters'  warehouse ;  the  weight  only  of  which  was  to  be  after- 
wards ascertained ;  but  the  whole  was  to  be  paid  for  by  one  bilL 
And  there  is  the  more  reason  for  holding  such  a  contract  to  be 
entire,  because  the  price  of  the  whole  may  be  governed  by  the 
average  quality,  and  the  part  received  may  be  the  worst :  or  at 
any  rate  it  may  be  an  inducement  to  a  purchaser  to  give  more 
for  the  whole  than  he  would  for  a  part,  in  order  to  withdraw  so 
much  competition  out  of  the  market.  After  the  order  for  delivery 
the  bankrupts  might  have  taken  the  whole  as  well  as  a  part.  In 
Bro.  Abr.,  Apportionment,  pi.  7,  it  is  said,  that  "a  contract 
cannot  be  severed  or  apportioned,  &c.  because  it  is  entire ;  and 
if  it  be  destroyed  in  part,  it  is  destroyed  in  the  whole."  Again 
Bro.,  Contract,  pi.  34,  "  If  a  man  sell  a  lease  of  land  and  certain 
cloaths  for  lOZ.,  the  contract  is  entire  and  cannot  be  severed ; 
though  one  of  the  things  were  by  a  defeasible  title,"  &c.  So  in 
Hawkins  v.  Cardy\  it  was  ruled  that  a  bill  of  exchange,  being  one 
entire  contract,  could  not  be  apportioned  by  indorsement,  so  as 
to  make  the  drawer  liable  in  part  to  different  holders.  If  the 
vendees  had  continued  solvent,  and  after  taking  part  of  the  starch 
a  fire  had  consumed  the  remainder  in  the  warehouse,  they  would 
still  have  been  liable  ;  for  after  the  sale,  the  commodity  is  at  the 
risk  of  the  vendee.    Bro.  Abr.,  Contract,  pi.  26.    Upon  the  same 

t  1  Ld.  Bay.  360. 
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principle,  if  goods  purchased  are  to  be  paid  for  before  they  are  Haksok 
taken  away,  and  afterwards  the  vendor  gives  the  vendee  liberty  mbtkRt 
to  take  away  a  part  without  payment,  that  would  dispense  with 
the  condition  as  to  the  remainder,  according  to  the  doctrine  in 
Dwnpor'a  case;!  and  the  only  remedy  of  the  vendor  would  be 
upon  the  contract  for  the  value  of  *the  goods  sold.  It  is  clear  [  •618  J 
from  the  cases  of  Slabey  v.  Hey  war d,  t  and  Havmwnd  v.  Anderson  ^^ 
that  after  a  part-delivery  there  can  be  no  stopping  in  transitu , 
which  is  decisive  as  to  the  property  of  the  whole  being  absolutely 
vested  in  the  vendee.  And  yet  in  the  latter  case  the  vendor  put 
in  his  claim  before  the  expiration  of  14  days,  during  which  time 
the  goods  were  to  remain  at  his  charge  in  the  wharfinger's  ware- 
house. The  only  distinction  between  the  two  cases  is,  that  here 
the  starch  was  to  remain  in  the  warehouse  at  the  expense  of  the 
vendor  till  it  was  weighed ;  but  that  was  merely  to  ascertain  the 
price,  and  would  not  alter  the  legal  property.  It  was  also 
observed,  that  no  cases  in  equity  had  occurred  which  applied 
pointedly  to  the  present.  Fawell  v.  HeelisW  was  mentioned  as 
coming  nearest ;  where  it  was  holden  that  a  vendor  of  an  estate, 
who  had  taken  a  bond  for  the  consideration-money  had  no  lien 
on  the  estate  against  the  creditors  of  the  vendee,  for  whose 
benefit  the  estate  was  assigned ;  and  here  the  vendor  had  relied 
on  the  security  of  a  bill  which  was  to  be  given  payable  at  a 
future  day. 

Holroyd,  contra y  after  observing  that  it  was  just  and  reason- 
able that  upon  every  sale  of  goods  the  vendor  should  either 
receive  the  stipulated  price,  or  should  have  power  to  retain  the 
goods,  or  so  much  of  them  as  were  not  absolutely  delivered  over 
to  the  vendee  upon  credit,  contended,  1st,  that  the  legal  property 
of  so  much  of  the  starch  as  remained  unweighed  in  the  ware- 
house did  not  pass  to  the  vendees :  or,  2ndly,  if  it  did,  yet  the 
vendor  retained  a  lien  upon  it  for  the  stipulated  price  of  the 
whole.  1st,  on  a  sale  of  specific  goods  (and  these  may  be  taken 
to  be  so,  being  a  specific  quantity  of  starch,  *though  the  amount  [  ♦619  ] 
was  not  ascertained  at  the  time  of  the  contract,)  the  property  does 

+  4  Rep.  119  b.  §  P.  733,  post  (1  Bob.  &  P.  (N.  E.) 

J  3  E.  B.  486  (2  II.  Blac.  504).  69). 

II  Ambl.  724. 
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Hjlkboh  not  pass  except  upon  payment,  or  tender  of  payment  by  the 
MsTBB.  buyer,  or  where  the  time  of  payment  is  by  consent  postponed.! 
Now  here,  by  the  terms  of  the  contract,  14  days  were  to  be 
allowed  for  the  delivery  on  the  one  hand,  and  on  the  other, 
the  payment  was  to  be  by  a  bill  at  two  months :  the  vendees, 
therefore,  were  not  bound  to  pay  for  the  starch  till  it  was 
delivered,  nor  was  the  vendor  bound  to  part  with  it  till  he 
received  the  bill.  In  Knight  v.  Hopper,  I  where  the  note  of  the 
contract  of  sale  was  to  this  purpose :  "  Bought  by  Knight,  of 
Hopper,  100  pieces  of  muslin,  at  40«.  per  piece,  to  be  fetched 
away  by  10  pieces  at  a  time,  and  paid  for  as  taken  away,"  what 
was  relied  upon  by  Holt,  Gh.  J.  as  altering  the  property  inmiedi- 
ately  was,  that  the  pieces  were  marked  and  sealed  by  the  vendee ; 
and  there  too  the  price  was  fixed :  but  here  there  was  no  act  done 
by  the  vendees  to  mark  the  goods  as  their  own.  It  was  not  an 
order  simply  to  deliver,  but  to  "  weigh  and  deliver ;"  the  weighing 
was  to  precede  the  delivery :  and  even  the  price  could  not  be 
ascertained  till  they  were  weighed ;  so  that  till  then  it  could  not 
be  known  whether  the  vendees  would  pay  the  price  or  not ;  but 
certainly  the  vendor  was  not  bound  to  part  with  the  goods  till  he 
had  a  bill  at  two  months  for  the  ascertained  value.  In  a  ca8e§ 
where  a  son  employed  his  father  to  buy  a  frame  for  him,  and  the 
father  purchased  it  in  his  own  name,  and  paid  part  of  the  money, 
and  gave  a  note  for  the  rest ;  Holt,  Gh.  J.  held,  that  by  the  pay- 
ment of  the  money  and  giving  the  note  the  property  of  the  frame 
was  immediately  vested  in  the  father ;  and  that  the  bill  of  sale 
[  *620  ]  which  was  made  a  month  ^afterwards  to  the  son  did  not  devest 
the  property  out  of  the  father  and  vest  it  in  the  son ;  though  it 
would  have  vested  it  in  the  son  if  it  had  been  made  at  the  time 
of  the  sale.  And  he  added,  that  earnest  does  not  alter  the  pro- 
perty, it  only  binds  the  bargain ;  and  the  property  remains  in  the 
vendor  till  payment,  or  delivery  of  the  goods.  In  2  Black.  Gom. 
448,  it  is  said  that  a  contract  executory,  as  if  two  agree  to  change 
horses  next  week,  vests  only  a  right,  and  their  reciprocal  property 
in  each  other's  horse  is  not  in  possession  but  in  action,  &c. ;  for 
a  contract  executory  conveys  only  a  chose  in  action.  Here  then 
till  the  goods  were  weighed  and  the  price  ascertained,  and  the  bill 

t  2  Blac.  Com.  446,  7.  t  Skin.  647.  §  Anon.  12  Mod.  344. 
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given  or  at  least  tendered,  the  contract  remained  executory,  and  Hanson 
no  property  passed ;  but  each  only  had  his  remedy  upon  the  con-  mbtbr. 
tract  on  failure  of  performance  by  the  other.  2ndly.  At  any  rate 
however,  if  the  property  did  pass  to  the  vendees,  the  vendor  had 
a  lien  on  the  goods  for  the  price,  or  the  bill,  provided  the  vendees 
had  remained  solvent  and  capable  of  giving  such  a  security.  If 
the  rest  of  the  goods  had  remained  in  the  vendor's  own  possession, 
there  could  have  been  no  doubt  that  he  might  have  retained 
any  part  for  the  price  at  least  of  that  part.  If  one  ordered  an 
hundred  pair  of  shoes  of  a  shoemaker  at  so  much  a  pair  to  be 
paid  for  by  a  bill ;  though  the  shoemaker  had  delivered  half,  yet 
if  the  vendee  became  insolvent  the  tradesman  would  not  be  bound 
to  deliver  the  remainder  without  payment.  And  yet  the  insol- 
vency does  not  rescind  the  contract;  but  the  vendor  has  an 
equitable  lien  for  the  price,  and  this  lien  continues  notwithstand- 
ing even  a  part  payment ;  as  in  Hodgson  v.  Loy,t  and  Feise  v. 
Wray,  I  where  part  payment  of  the  goods  was  holden  not  to  devest 
the  vendor's  right  to  stop  in  transitu;  and  a  ^fortiori  it  cannot  [  *62i  J 
devest  his  lien  upon  the  goods  while  they  still  continue  in  his 
possession ;  for  Lord  Kenyon  himself  put  it  upon  that  ground ; 
eaying,  *'  that  the  right  of  the  vendor  to  stop  goods  in  transitu 
in  case  of  the  insolvency  of  the  vendee  was  a  kind  of  equitable 
lien  adopted  by  the  law  for  the  purposes  of  substantial  justice, 
and  that  it  did  not  proceed  on  the  ground  of  rescinding  the  con- 
tract. Then  it  cannot  vary  the  case  that  the  goods  here  were  in 
the  hands  of  a  middleman ;  for  they  remained  all  the  time  in  the 
Bull  Porters'  warehouse,  in  the  vendor's  name  and  at  his 
expense.  In  the  cases  in  the  Common  Pleas  there  was  a  sever- 
ance by  the  vendees  themselves  of  part  of  the  goods  from  the 
rest,  which  could  not  have  been  done  without  a  possession  of  the 
whole  by  them,  so  as  to  bar  the  vendor's  right  of  stopping  any 
part  as  in  transitu.  And  in  Hammond  v.  Anderson,^  there  was 
this  further  material  circumstance,  that  all  the  goods  had  been 
weighed  out  to  the  vendee.  But  cases  of  transitas  do  not  aJSect 
the  question  of  lien,  which  can  only  arise  while  the  goods  are  in 
the  actual  or  constructive  possession  of  the  vendor.    Liens  are 

t  4  E.  R  483  (7  T.  E.  440,  6).  §  p.  733,  jpM<  (1  Bos.  &  P.  (N.  E.) 
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Hakbon  mutual ;  and  a  sale  is  only  an  exchange  of  goods  for  money ;  but 
JJkteb.  if  a  delivery  of  part  of  the  goods  contracted  for,  without  payment, 
be  a  waiver  of  the  vendor's  lien  for  the  price,  then  by  payment  of 
part  of  the  money  by  the  purchaser  he  would  waive  his  lien  on 
the  remainder,  which  might  be  recovered  from  him  by  action 
without  a  delivery  of  the  goods.  Suppose  an  exchange  of  two 
horses  for  one,  would  a  delivery  of  one  of  the  two  preclude  the 
owner's  hen  on  the  other  till  the  delivery  of  the  one  horse  for  which 
the  two  were  to  be  exchanged  ?  There  is  no  distinction  in  reason 
between  an  exchange  of  goods  for  goods,  and  of  goods  for  money. 
[  •622  ]  *If  an  action  be  brought  by  a  vendee,  after  part  of  the  price  of 
goods  paid,  he  must  allege  that  he  paid  or  offered  to  pay  the 
remainder.  The  principle  is  general,  that  he  who  sues  another 
for  a  breach  of  contract  must  aver  performance,  or  what  is 
equivalent  to  performance  on  his  part ;  as  in  Morton  v.  Lamb,i 
and  CaUonel  v.  Briggs :  I  and  therefore  the  vendor  of  goods  has  a 
lien  on  any  part  of  them  for  the  price  of  the  whole :  he  only 
lessens  his  security  by  dehvering  up  any  part  before  payment. 
Thus  in  Sodergren  v.*  Flight  and  Jennings,  before  Lord  Kenyon 
at  Guildhall,  sittings  after  Trin.  Term,  1796,  in  an  action  for 
freight,  it  appeared  that  the  plaintiff  was  the  captain  and  owner 
of  a  Swedish  ship  freighted  by  Schenling  and  Co.  for  London, 
with  a  cargo  of  tar  and  iron  consigned  to  Hippius,  a  merchant  in 
London,  who  held  two  bills  of  lading  for  the  same.  The  defen- 
dants in  December,  1795,  before  the  arrival  of  the  ship,  purchased 
all  the  tar  of  Hippius,  and  gave  him  their  acceptances  for  the 
value,  including  a  proper  allowance  for  freight  and  duty,  which 
were  to  be  paid  by  Hippius ;  and  Hippius  indorsed  the  two  bills 
of  lading  to  the  defendants  or  their  order,  one  of  which  was  for 
tar  alone,  900  barrels ;  the  other  for  850  barrels  of  tar  and  a 
quantity  of  iron.  Hippius  sold  the  iron  to  Crawshay  and  Co., 
and  for  this  purpose  obtained  from  the  defendants  the  possession 
of  the  bill  of  lading  which  included  the  iron,  and  delivered  it  to 
Crawshay  and  Co. ;  concerning  which  there  was  no  question.  On 
the  11th  January,  1796,  the  ship  arrived,  and  was  entered  and 
reported  by  Hippius,  and  before  the  25th  721  barrels  of  tar  were 
delivered  to  the  defendants.    On  that  day  Hippius  stopped  pay- 

t  4  E.  E.  395  (7  T.  E.  125).  t  1  Salk.  112. 
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ment  on  which  the  captain  refused  to  deliver  the  remainder  of 
the  tar  to  the  defendants,  unless  they  would  *pay  the  freight  not 
only  of  what  remained  but  of  what  had  been  before  delivered, 
which  they  refused  to  do :  but  after  some  dispute  the  whole  cargo 
of  tar  was  agreed  to  be  delivered  to  the  defendants,  and  that  an 
action  should  be  brought  by  the  captain  for  the  whole  freight,  in 
order  to  try  the  right  of  his  lien ;-  the  defendants  having  ofEered 
to  pay  the  freight  of  that  which  remained  on  board  the  ship ;  but 
refusing  to  pay  the  freight  of  that  part  which  had  been  before 
delivered  to  them,  and  also  of  a  certain  portion  which  had  been 
delivered  out  of  the  ship  on  board  a  lighter  sent  by  the  defen- 
dants to  receive  it,  but  which  still  lay  along-side  of  the  ship, 
fastened  thereto  by  the  captain's  orders,  to  prevent  its  final 
removal.  The  defendants  paid  into  court  in  the  action  858Z.  Is. 
2d.,  being  as  much  as  would  cover  the  plaintiff's  demand  for 
freight  on  all  the  tar  comprised  in  one  of  the  bills  of  lading ;  and 
each  being  made  **  unto  order,  he  or  they  paying  freight  for  the 
said  goods."  And  the  plaintiffs  under  the  direction  of  Lord 
Eekyon  recovered  800Z.  158.  lOd.  beyond  the  money  paid  into 
court,  being  the  entire  amount  of  the  freight  for  the  tar ;  his 
Lordship  being  of  opinion  that  the  captain  had  a  lien  on  the  tar 
remaining  on  board  for  the  whole  freight,  as  well  the  freight  of 
the  barrels  delivered  as  of  those  remaining  on  board,  belonging 
all  to  the  same  person  and  under  one  consignment.  But  he 
thought  that  if  Hippius  had  sold  the  tar  to  different  persons,  the 
captain  could  not  have  made  one  pay  for  the  freight  of  what  had 
been  delivered  to  another. 


V. 

Heteb. 
[  •623  ] 


(Le  Blanc,  J. :  That  was  where  all  the  goods  were  received  on 
board  under  one  contract.) 


So  in  Langfort  v.  Administratrix  of  Tiler, \  the  defendant  in 


t  1  Salk.  113.  The  same  case  is 
reported  in  6  Mod.  162,  where  the 
case  is  stated  to  be,  that  the  goods 
were  contracted  to  be  sold  by  the 
defendant  to  the  plaintiff,  who  paid 
for  one  of  the  tubs,  and  gave  50«. 
earnest  for  the  remainder;  and  the 


declaration  contained  two  counts, 
one  on  the  agreement,  as  it  appears 
for  the  non-delivery  of  the  other 
tubs ;  the  other,  to  recoyer  back  the 
50a.  as  so  much  received  to  the 
plaintiff's  use.  The  result  of  the 
doctrine  is  the  same  in  both  books. 

pp  2 
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Haitsok     *the  lifetime  of  the  intestate,  her  husband,  having  bought  of  the 

Aft 

Meyeb.  plaintiff  four  tabs  of  tea,  one  of  T^hich  she  paid  for  and  took 
[  H2i  1  aT^ay,  leaving  508.  earnest  for  the  other  three :  Holt,  Ch.  J. 
held,  that  notwithstanding  the  earnest,  (which  only  bound  the 
bargain,  and  gave  a  right  to  demand  the  rest  on  payment  of  the 
money,)  the  money  must  be  paid  upon  fetching  away  the  goods, 
because  no  other  time  for  payment  was  appointed ;  and  that  if 
the  vendee  did  not  come  and  pay  for  the  goods  in  a  reasonable 
time,  after  request,  the  agreement  was  dissolved,  and  the  vendor 
was  at  liberty  to  sell  them  to  any  other  person.  In  detinue,! 
where  there  had  been  a  part  delivery  of  a  certain  quantity  of 
com  contracted  for,  and  payment  for  what  was  so  delivered,  the 
Court  considered  that  the  vendor  had  a  lien  upon  the  remainder 
for  the  residue  of  the  money,  and  was  not  bound  to  deliver  it  till 
payment,  and  might  plead  non  detinet  And  the  distinction  was 
taken,  that  if  goods  be  bought  outright,  the  bargain  is  void  if  the 
vendee  do  not  pay  the  price  agreed  upon  immediately ;  but  if 
a  day  of  payment  be  appointed,  the  vendor  shall  have  his  action 
of  debt,  the  vendee  an  action  of  detinue.  As  to  the  position  in 
Dutnpor's  case,  t  that  a  condition  waived  in  part  is  waived  in  totOy 
it  cannot  apply  to  liens  which  at  most  are  only  conditions  in  law 
founded  on  principles  of  equity,  and  not  like  conditions  stipulated 
for  by  the  parties  themselves,  which  are  always  construed 
strictly,  being  in  [general  to  defeat  an  estate  or  create  a  for- 
feiture. 

[  C25  ]  Humphreya  in  reply  said,  that  the  property  was  altered  by  a 

sale  as  well  where  a  future  day  of  payment  was  given  as  where 
the  goods  were  paid  for  at  the  time.  1  Com.  Dig.  813,  Agree- 
ment, B.  8,  cites  10  H.  VII.,  8,  a,  14  H.  VIII.  20,  a,  Dy.  80,  a. 
It  is  true  the  vendor  might  have  withheld  the  order  for  delivery 
till  he  received  the  bill  which  was  agreed  to  be  taken  for  pay- 
ment ;  but  he  waived  that  benefit,  and  gave  an  order  for  the 
delivery  of  the  whole.  Then  the  severance  of  a  part  was  as  much 
evidence  of  a  possession  of  the  whole  by  the  vendee  in  this  case 
as  in  the  late  cases  in  the  Common  Pleas.    Those  cases  went  on 

t  Anonym.  Dy.  29  b.  J  4  Co.  Hep.  119  b. 


VOL.  Tin.]         1805.    K.  B.    6  EAST,  625—626.  581 

the  ground  that  the  sale  of  the  goods  being  by  one  entire     Hakson 

contract,  possession  of  part  was  possession  of  the  whole  out  of      mbtbb. 

which  such  part  was  taken.    And  if  the  property  passed  by  the 

contract,  the  payment  of  the  warehouse  rent  afterwards  by  the 

vendor  cannot  alter  it. 

Cur,  adv,  wit. 

Lord  Ellbkbobot7GH,  Ch.  J.  now  delivered  judgment : 

By  the  terms  of  the  bargain  formed  by  the  broker  of  the  bank- 
rupts on  their  behalf,  two  things,  in  the  nature  of  conditions  or 
preliminary  acts  on  their  part,  necessarily  preceded  the  absolute 
vesting  in  them  of  the  property  contracted  for ;  the  first  of  them 
is  one  which  does  so  according  to  the  generally  received  rule  of 
law  in  contracts  of  sale,  viz.  the  payment  of  the  agreed  price  or 
consideration  for  the  sale.  The  second,  which  is  the  act  of 
weighing,  does  so  in  consequence  of  the  particular  terms  of  this 
contract,  by  which  the  price  is  made  to  depend  upon  the  weight. 
The  weight,  therefore,  must  be  ascertained  in  order  that  the 
price  may  be  known  and  paid  :  and  unless  the  weighing  precede 
the  delivery  it  can  never,  for  these  purposes,  eJSectually  take 
place  at  all.  In  this  case  a  ^partial  weighing  and  delivery  of  [  *626  j 
several  quantities  of  the  starch  contracted  for  had  taken  place ; 
the  remainder  of  it  was  unweighed  and  undelivered;  and  of 
course  no  such  bill  of  two  months  for  the  price  so  depending  on 
the  weight  could  yet  be  given.  The  question  is.  What  is  the 
legal  effect  of  such  part-delivery  of  the  starch  on  the  right  of 
property  in  the  undelivered  residue  thereof  ?  On  the  part  of  the 
plaintiffs  it  is  contended,  that  a  delivery  of  part  of  an  entire 
quantity  of  goods  contracted  for  is  a  virtual  delivery  of  the  whole, 
80  as  to  vest  in  the  vendee  the  entire  property  in  the  whole ; 
although  the  price  for  the  same  should  not  have  been  paid. 
This  proposition  was  denied  on  the  part  of  the  defendant; 
and  many  authorities  have  been  cited  on  both  sides.  But,  without 
deciding  at  present  what  might  be  the  legal  effect  of  such  part- 
delivery  in  a  case  where  the  payment  of  price  was  the  only  act 
necessary  to  be  performed  in  order  to  vest  the  property ;  in  this 
case  another  act,  it  will  be  remembered,  was  necessary  to  precede 
both  payment  of  price  and  delivery  of  the  goods  bargained  for, 
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Hanson  viz.  weighing.  This  preliminary  act  of  weighing  it  certainly 
MetIsb.  never  was  in  the  contemplation  of  the  sellers  to  waive  in  respect 
of  any  part  of  the  commodity  contracted  for.  The  order  stated 
in  the  case  from  the  defendant  to  the  Bull  Porters,  his  agents, 
is  to  weigh  and  deliver  all  his  starch.  Till  it  was  weighed, 
they  as  his  agents  were  not  authorized  to  deliver  it :  still  less 
were  the  buyers  themselves,  or  the  present  plaintiffs,  their 
assignees,  authorized  to  take  it  by  their  own  act  from  the  Bull 
Porters'  warehouse :  and  if  they  could  not  so  take  it,  neither 
can  they  maintain  this  action  of  trover  founded  on  such  a 
supposed  right  to  take,  or,  in  other  words,  founded  on  such  a 
supposed  right  of  property  in  the  subject-matter  of  this  action. 
t  •627  ]  If  *any  thing  remain  to  be  done  on  the  part  of  the  seller,  as 
between  him  and  the  buyer,  before  the  commodity  purchased  is 
to  be  delivered,  a  complete  present  right  of  property  has  not 
attached  in  the  buyer ;  and  of  course  this  action,  which  is  accom- 
modated to  and  depends  upon  such  supposed  perfect  right  of 
property,  is  not  maintainable.  The  action  failing,  therefore,  on 
this  ground,  it  is  unnecessary  to  consider  what  would  have  been 
the  effect  of  non-payment  of  price  on  the  right  to  the  undelivered 
residue  of  the  starch,  if  the  case  had  stood  merely  on  that 
ground,  as  it  did  in  the  case  of  Hammond  and  others  against 
Anderson,  1  Bos.  &  P.  N.  B.  69  t ;  where  the  bacon  sold  in  that 
case  was  sold  for  a  certain  fixed  price,  and  where  the  weighing, 
mentioned  in  that  case,  was  merely  for  the  buyer's  own  satis- 
faction, and  formed  no  ingredient  in  the  contract  between  bini 
and  the  seller ;  though  it  formed  a  very  important  circumstance 
in  the  case,  being  an  unequivocal  act  of  possession  and  owner- 
ship as  to  the  whole  quantity  sold  on  the  part  of  the  buyer.  In 
like  manner  as  the  taking  800  bushels  of  wheat  out  of  the  whole 
quantity  sold,  and  then  on  board  the  ship,  was  holden  to  be  in 
the  case  of  Slubey  v.  Heywoody  2  H.  Bl.  504.  t  Without,  there- 
fore, touching  the  question  which  has  been  the  main  subject  of 
argument  in  this  case,  and  upon  which  my  opinion  at  niH  prius 
principally  turned,  and  without  in  any  degree  questioning  the 
authority  of  the  above-mentioned  two  cases  from  the  Common 
Pleas,  this  verdict  may  be  sustained,  on  the  ground  that  the 

t  P.  733,  post.  t  3  B.  E.  486. 
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weighing  which  was   indispensably  necessary  to  precede  the      Hakbon 
delivery  of  the  goods,  inasmuch  as  it  was  necessary  to  ascertain      metsb. 
the  price  to  be  paid  for  them,  had  not  been  performed  at  the  time 
when  the  action  was  brought.    The  verdict  therefore  must  stand, 
and  judgment  be  entered  for  the  defendant. 


K.    B.   MICHAELMAS    TERM.  i805. 

Kov.  15. 


SHAEP  V.   GLADSTONE.  "^^^^ 

(7  East,  24—38  ;  S.  0.  3  Smith,  39^47.) 

Wlule  a  ship  was  forcibly  detained  in  a  foreign  port,  the  owner 
abandoned  first  the  ship  and  then  the  freight  to  the  different  sets  of 
underwriters  thereon,  who  paid  as  for  a  total  loss ;  after  which  the  ship 
was  liberated,  reshipped  her  cargo  which  had  been  taken  out,  and 
returned  home,  earning  freight,  which  was  received  by  the  assured. 
In  a  question  between  the  underwriter  on  freight,  who  was  plaintiff, 
and  the  assured,  who  was  estopped  from  disputing  the  plaintiff's  title, 
— ^held  that  the  ship  and  freight  are  salvage  to  the  different  under- 
writers, after  deducting  the  following  expenses,  which  must  be  appor- 
tioned between  them  according  to  their  several  interests:  1.  The 
expenses  of  ship  and  crew  in  the  foreign  port,  including  port  charges 
(besides  the  expense  of  shipping  the  cargo,  which  exclusively  belongs  to 
the  underwriters  on  freight).  2.  Insurance  thereon.  3.  Wages  and 
provisions  of  crew  from  their  liberation  in  the  foreign  port  till  their 
discharge  here.  4.  Wages  (provisions  were  supplied  by  the  foreign 
Government)  to  the  crew  during  their  detention.  But  the  assured  was 
not  entitled  to  deduct  out  of  the  freight  received  payable  to  the  under- 
writer on  freight;  1.  Charges  paid  at  the  port  of  discharge  on  ship  and 
cargo.  2.  Insurance  on  ship.  3.  Diminution  in  value  of  ship  and 
tackle  by  wear  and  tear  on  the  voyage  home. 

The  plaintiff  declared  in  assumpsit  for  money  had  and  re- 
ceived, and  upon  the  usual  money  counts.  Flea,  the  general 
issue.  At  the  trial  at  the  sittings  at  Guildhall  after  last  Hilary 
Term,  before  Lord  EUenborough,  *Ch.  J.  a  verdict  was  found  for  [  ^25  ] 
the  plaintiff  for  1(X){.  and  also  16Z.  for  interest  from  the  24th  of 
February,  1802,  to  the  8th  of  May,  1805,  subject  to  the  opinion 
of  the  Court  on  the  following  case.  The  defendant,  as  owner  of 
the  ship  Jane  caused  a  policy  to  be  effected  thereon  for  a  voyage 
from  Liverpool  to  Petersburgh    and    back.     He  also  caused 
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Shabp      another  policy  to  be  effected  for  8002.  on  the  freight  from 
Gladstone.   PeterBbnrgh  to  Liverpool,  as  interest  Bhoold  appear ;   to  which 
last  policy  the  plaintiff  was  a  subBcriber  for  1002.    On  the  5th  of 
November,  1800,  the  ship,  being  at  Cronstadt  upon  the  voyage 
insured,  and  {>eing  a  seeking  and  not  a  chartered  ship,  had  taken 
on  board  a  considerable  part  of  her  homeward  cargo  on  freight, 
and  the  remainder  was  then  loaded  in  lighters  in  its  passage  from 
Petersburgh  to  Cronstadt.    The  master  had  signed  bills  of  lading 
for  the  cargo,  which  was  shipped  by  different  merchants,  each 
upon  a  distinct  engagement  for  freight.    The  ship  would  have 
been  ready  to  sail  in  six  or  seven  days  on  her  voyage  home :  when, 
on  the  said  5th  of  November,  1800,  by  order  of  the  Russian 
Government,  the  ship  was  forcibly  seized,  the  master  and  crew 
were  compelled  to  quit  her,  and  were  marched  into  the  interior  of 
the  country,  and  the  cargo  was  relanded  by  the  Russians  and  put 
into  warehouses.    The    ship,  crew,  and    cargo,  remained    in 
possession  of  the  Russians  until  the  22nd  of  May,  1801,  when  the 
master  and  crew  were  liberated,  and  allowed  to  take  possession  of 
the  ship  again.    The  master,  upon  his  liberation,  procured  the 
greater  part,  but  not  the  whole  of  the  original  cargo  to  be  re- 
shipped,  for  which  he  signed  new  bills  of  lading ;  and  the  re- 
maining part  of  his  lading  consisted  of  goods  which  were  no  part 
of  the  original  cargo.    The  ship  continued  at  Cronstadt  for  the 
[  ^26  ]       purpose  *of  procuring  and  completing  her  freight  on  the  voyage 
home,  from  the  22nd  of  May  to  the  8rd  of  July,  1801,  when  she 
sailed,  and  arrived  at  Liverpool  in  August.    The  defendant  has 
received  the  freight  earned  by  the  ship  on  her  voyage  home,  the 
proceeds  of  which  amount  to  about  1,900Z.    In  February,  1801, 
the  defendant  abandoned  the  ship  to  the  underwriters  thereon, 
and  abandoned  the  freight  to  the  plaintiff,  and  the  other  under- 
writers on  freight,  as  far  as  insured ;  and  the  defendant  received 
from  the  plaintiff  and  the  other  underwriters  on  freight  the  full 
amount  of  their  respective  subscriptions  as  for  a  total  loss.    The 
defendant  claims  to  have  paid  the  following  charges  upon  the 
ship  and  freight,  a  proportion  of  which  he  claims  to  deduct 
from  the  net  proceeds  of  the  freight  received  by  him  as  afore- 
said. 
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Expenses  of  the  ship  and  crew  at  Petersbargh  and    £     8.    d.      Shabp 
Elsineur,    including    port    charges,    and    the  Oladstokb. 

expense  of  shipping  the  cargo  upon  which  the 
freight  has  been  paid 305  14   0 

Insurance  on  the  same 9   19    6 

Wages  of  and  provisions  for  the  master,  mate,  and  sea- 
men, from  the  time  they  were  liberated  in  Russia 
till  discharged  in  England,  being  four  months  .    223     6  11 

Charges  paid  at  Liverpool  on  ship  and  cargo.     .     .      91  16    5 

Insurance  on  ship  home  3,000!.  at  4  guineas  less 

returns 90    2    0 

Wages  to  the  master  and  crew  during  their  deten- 
tion in  Russia,  being  six  months  .        .        .     .      270    0    0 

The  defendant  also  claims  to  be  entitled  to  make  the  following 
charge  against  the  freight  ; 

Diminution  in  the  value  of  the  ship  and  tackle,  by    £     s.     d.        [  ^7  ] 
wear  and  tear,  on  the  voyage  home ;  she  being 
then  employed  for  the  benefit  of  those  interested 
in  the  freight 300    0    0 

The  question  for  the  opinion  of  the  Court  was.  Whether  the 
defendant  were  entitled  to  deduct  a  proportionable  part  of  any 
and  which  of  the  said  charges  from  the  amount  of  the  freight  re- 
ceived? If  the  Court  should  be  of  opinion  that  he  was  not 
entitled  to  any  deduction  in  respect  thereof,  then  the  verdict  to 
stand.  But  if  the  Court  should  be  of  opinion  that  he  was 
entitled  to  such  deduction,  then  it  was  agreed  between  the 
parties  that  the  amount  of  the  particular  charge  or  charges,  in 
respect  of  which  the  Court  should  think  a  deduction  ought  to  be 
made,  together  with  the  amount  of  such  deduction,  should  be 
referred  to  arbitration:  and  the  amount  which  the  arbitrator 
should  find  should  be  deducted  from  the  verdict  obtained,  and  a 
verdict  to  be  entered  accordingly. 

This  case  was  argued  in  Trinity  Term  last  by  Rough  for  the 
plaintiff,  and  Scarlett  for  the  defendant ;  and  again  in  this  term 
by  Park  for  the  plaintiff,  and  the  SoUdtor-General  contra. 

The  facts  were  shortly  these :  the  defendant,  owner  of  a  seek- 
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Shabp  ing  ship  in  the  Bussian  trade,  insured  ship  and  freight  with 
Gladstone,  different  sets  of  underwriters  on  a  voyage  home  from  Petersburgh 
to  Liverpool ;  and  after  part  of  the  lading  taken  on  board  and 
the  rest  ready  to  be  shipped,  the  ship  and  cargo  were  seized  by 
the  Bussian  Government,  and  the  crew  sent  into  confinement ; 
on  which  the  owner  abandoned  ship  and  freight  to  the  respective 
underwriters,  and  received  as  for  a  total  loss.  And  after  some 
months  elapsed  the  ship  and  crew  were  Uberated,  and  returned 

[  *28  ]  *home  with  her  cargo,  and  earned  freight,  which  the  owner 
received  from  the  shippers  of  goods :  and  the  principal  question 
made  was,  whether  m  an  action  by  an  underwriter  on  freight  to 
recover  the  freight  so  received  by  the  owner,  the  latter  were  en- 
titled to  deduct  certain  expenses  incurred  in  prosecuting  the 
adventure,  and  bringing  home  the  ship  and  cargo,  subsequent  to 
such  abandonment. 

The  plaintiff's  counsel  contended,  that  the  underwriter  on 
freight,  to  whom  it  has  been  abandoned,  and  who  has  paid  as  for 
a  total  loss,  is  in  the  same  situation  as  a  common  assignee  of  the 
freight  for  a  valuable  consideration,  without  abandonment,  at 
least  as  against  the  owner  of  the  ship  and  freight  in  whom  both 
interests  were  united,  and  also  against  the  underwriter  on  ship 
after  severance  of  the  interest  by  the  abandonment :  and  as  it  is 
contrary  to  all  experience  that  a  ship-owner  should  charge  such 
an  assignee  with  expenses  incurred  by  mariners'  wages,  pro- 
visions, or  wear  and  tear  of  the  ship,  however  increased  by  the 
protracted  duration  of  the  voyage  from  contrary  winds,  or 
detainer  by  ships  of  war  at  sea ;  so  neither  can  he  be  charged 
with  such  expenses  incurred  by  the  forcible  detention  of  the  ship 
in  a  foreign  port.    *    *    * 

[  30  ]  At  the  conclusion  of  the  first,  and  in  the  course  of  the  second 

argument  Lord  Ellenbobough,  Gh.  J.  observed,  that  he  felt  great 
difficulty  in  saying  that  after  an  abandonment  of  the  ship  by  the 
owner  to  the  underwriters  on  ship,  he  could  abandon  the  freight, 
which  seemed  to  follow  the  property  in  the  ship,  being  the 
earnings  made  by  the  subsequent  use  of  that  which  was  then 
become  the  property  of  others,  to  another  set  of  underwriters  :t 
t  The  question  here  raised,  though  frequently  argued  in  oasee  arising 
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and  if  he  could  not,  then  it  might  be  considered,  that  having  Shabp 
nothing  of  his  own  to  abandon  to  the  underwriters  on  freight,  it  gladstonr. 
was  the  same  as  if  there  had  been  no  abandonment ;  in  whfch 
case  the  plaintiff  could  not  recover  the  freight  from  the  owner. 
That  if  this  had  been  a  chartered  ship  he  should  have  known 
better  how  to  deal  with  the  difficulty:  but  in  the  case  of  a 
seeking  ship,  as  this  was,  he  did  not  well  know  how  to  separate 
the  character  of  owner  of  the  ship  from  that  of  owner  of  the 
freight,  where  the  freight  was  to  be  earned  on  each  parcel  of  the 
goods  shipped  and  brought  home. 

Lawrence,  J.,  who  seemed  to  incline  to  the  same  opinion,  said, 
(in  answer  to  a  suggestion  by  the  plaintiff's  counsel  that  it  did  not 
lie  in  the  defendant's  mouth  to  make  the  objection  after  having 
severed  his  interest,  and  abandoned  the  freight  to  the  under- 
writers thereon ;  after  which  his  receipt  of  the  freight  must  be 
taken  to  have  been  in  the  character  of  their  agent ; )  that  the 
defendant  might  be  considered  as  the  agent  of  both  sets  of  under- 
writers, and  therefore  entitled  to  retain  whatever  he  was  liable  to 
pay  over  to  the  underwriters  on  ship.    But 

Lb  Blanc,  J.  observing  that  the  only  questions  raised  for  the 
consideration  of  the  Court  by  the  case  reserved  *were,  whether  [  *3i  j 
the  defendant  were  entitled  to  make  any  and  what  deductions  out 
of  the  freight ;  assuming  that  he  was  liable  in  the  first  instance 
to  pay  the  freight  over  to  the  plaintiff :  and  it  being  confirmed 
by  the  counsel  at  the  bar  that  no  question  as  to  the  right  of 
abandonment  to  the  underwriters  on  freight  was  made  at  the 
trial;  aU  the  Goubt  agreed  that  the  argument  should  proceed 
upon  the  several  items  of  deduction  insisted  upon  by  the  defen- 
dant, as  stated  in  the  case. 

The  plaintiff's  counsel  then  proceeded  to  discuss  the  par- 
ticular items.    *    *    * 

Lord  Ellenbobouoh,  Ch.  J.  observed,  that  strictly  speaking,        C  ^^  ] 

out  of  this  Biusian  embargo,  was  not  having  been  respectiTely  abandoned 

definitely  decided  until  the  decision  to  different  insurers,  the  former  was 

in  Com  v.  Davidson  (1816)  5  M.  &  S.  held  entitled  to  all  the  earnings  of 

79,  and  (Ex.  Ch.  1820)  2  Brod.  &  the  ship.-  B.  0, 
Bing.  379 ;  where,  ship  and  freight 
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8HABP  the  term  ''general  average"  was  more  usually  taken  to  mean  a 
Gladstone,  sacrifice  or  loss  of  part  of  the  adventure  for  the  benefit  of  the 
whole ;  but  that  this  was  an  additional  expense  incurred  for  the 
benefit  of  all.  It  was  for  the  interest  of  all  the  parties  that  the 
ship's  crew  should  be  kept  in  a  state  to  navigate  her  home  with 
the  cargo :  and  if  for  the  benefit  of  all,  was  it  not  fair  that  the 
expense  should  be  divided  proportionably  ? 

[For  the  defendant,  as  to  the  principal  item,  namely,  the 
wages  of  the  master  and  crew  during  the  detention,  the  cases  of 
Robertson  v.  Ewer,\  and  Brotigh  v.  Whitmore,l  were  cited.] 

[  37  ]        Lord  Ellbnborough,  Ch.  J. : 

As  no  question  arises  now  upon  the  effect  of  the  abandonment 
of  the  freight  to  the  underwriters  on  freight  after  an  abandon- 
ment of  the  ship  to '  the  other  set  of  underwriters ;  but  the 
abandonment  in  this  case  is  assumed  to  have  been  properly 
made,  and  to  have  conveyed  a  right  to  the  freight  to  the  plaintiff, 
subject  to  any  and  whatever  deductions  the  assured  may  be 
entitled  to  make ;  and  as  it  is  agreed  to  consider  each  set  of 
underwriters  as  in  the  place  of  the  assured  for  the  respective 
interests  insured  which  have  been  abandoned  to  them;  then 
the  underwriters  on  freight  to  whom  it  has  been  abandoned, 
having  paid  as  for  a  total  loss,  are  entitled  to  the  benefit  of 
salvage,  and  the  net  salvage  is  that  which  remains  of  the  subject- 
matter  after  payment  of  the  expenses  of  saving  it.  After  the 
abandonment  the  assured  was  to  be  considered  as  the  agent 
of  both  sets  of  underwriters,  and  he  laid  out  what  was  neces- 
sary for  the  benefit  of  the  whole  concern,  without  applying  the 
several  proportions  to  each  at  the  time  for  their  separate 
interests.  But  each  set  of  underwriters  is  entitled  to  have  their 
respective  salvage,  subject  to  the  deductions  applicable  to  each. 
With  respect  then  to  the  particular  items,  the  charges  paid  at 
Liverpool  are  to  be  struck  out ;  and  so  is  the  insurance  on  the 
ship,  which  can  be  no  charge  upon  the  freight ;  and  so  must  the 
last  item,  of  diminution  of  the  value  of  the  body  of  the  ship 
and  tackle  by  wear  and  tear.    The  remaining  items  must  be 

t  1  E.  E.  164  (I  T.  E.  127).  $  2  E.  E.  361  (4  T.  E.  206). 
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considered  as  so  many  deductions  from  the  salvage,  which  must       Sharp 
be  apportioned  according  to  the  respective  interests  of  the  two   Gladstone. 
sets  of  *underwriter8  in  the  judgment  of  the  persons  to  whom  the       [  •ss  ] 
same  are  agreed  to  be  referred.    The  expense  of  putting  the  cargo 
on  board  was  certainly  altogether  for  the  benefit  of  the  under- 
Tmters  on  the  freight;  and  the  expenses  at  Petersburgh  and 
Elsineur  must  be  apportioned.    As  to  the  general    question, 
whether  an  abandonment  could  be  made  to  the  underwriters  on 
freight  after  an  abandonment  to  the  underwriters  on  ship,  I  beg 
to  be  understood  as  giving  no  opinion ;  and  with  respect  to  that, 
this  not  being  the  case  of  a  chartered  but  of  a  seeking  ship,  a 
distinction  may  arise. 

Per  Curiam  : 

Postea  to  the  plaintiff,  subject  to  the  deductions 

to  be  made  upon  the  items  referred. 


ANDEESON,  Bart.,  and  Another,   v.  THE  EOYAL       isos. 
EXCHANGE  ASSUEANCE  COMPAinr.  ^—^' 

(7  East,  38—45;  S.  0.  3  Smith,  48—51.)  [  3®  ] 

A  vessel  sailing  with  oom  insured,  from  Waterford  in  Ireland  to 
Liverpool,  by  a  policy  with  a  memorandum  to  be  free  from  all  but 
general  ayerage,  was  stranded  near  Waterford  on  the  28th  of  JaDuary, 
and  the  vessel  continued  at  high  tide  under  water  for  near  a  month, 
during  which  time,  from  the  31st,  the  assured  at  low  water  were 
employed  in  saving  the  cargo,  the  whole  of  which  was  damaged,  but  the 
greater  part  recovered  and  kiln-dried.  No  notice  of  abandonment 
was  given  to  the  underwriters  in  London  till  the  18th  of  February, 
though  there  is  a  constant  regular  intercourse  between  Waterford  and 
Liverpool,  where  some  of  the  assured  lived.  This  was  held  to  be  out 
of  time.  For  whether  the  assured  were  or  were  not  entitled  to  abandon 
as  in  case  of  a  total  loss,  at  all  events  they  ought  to  have  made  their 
election  to  abandon  within  a  reasonable  time  (on  which  it  seems  that  the 
judge  ought  to  instruct  the  jury  under  the  circumstances  of  the  case) ; 
and  they  cannot  take  the  chance  of  endeavouring  first  to  save  and  make 
the  best  of  the  cargo  on  their  own  account,  and  afterwards  abandon 
when  they  find  that  they  cannot  turn  it  to  their  advantage. 

Tms  was  an  action  apon  a  policy  of  insurance  to  recover  a 
total  loss  on  a  cargo  of  wheat  in  the  ship  Fanny,  on  a  voyage 
from  Waterford  to  Liverpool ;   plea  the  general  issue.    At  the 
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ANDEBsoy    trial    at    the  sittings  after  Hilary  Term,   1805,   before  Lord 
The  Royal  EUenborough,   Ch.  J.  a  verdict  was  *found  for  the  plaintifife, 

S«?^lS?cE   damages  915Z.  9«.  8d.,  subject  to  the  opinion  of  the  Court  on 

Company,     the  following  case. 
[  •39  ]  rpjjg  gj^jp  pfiy^^y  Y^ag  loadod  at  Waterford  in  January,  1804, 

with  a  certain  quantity  of  wheat  in  bulk,  equivalent  in  measure 
and  quantity  to  2,406  barrels.  The  insurance  was  effected  on 
account  of  A.  Comber  of  Liverpool,  merchant,  upon  696  barrels 
of  the  said  wheat,  his  property ;  and  the  same  were  shipped  by 
T.  Nevins,  who  acted  as  his  agent  at  Waterford,  and  were  of  the 
value  of  1,000Z.  the  sum  insured.  The  policy  contains  the 
following  stipulation,  ''  Free  from  all  average  on  com,  flour,  fish, 
salt,  fruit,  seeds,  hides,  and  tobacco,  unless  general  or  otherwise 
specially  agreed."  There  was  no  special  agreement  in  the  policy, 
respecting  the  payment  of  an  average  loss  on  com.  The  Fanny 
sailed  from  Waterford  on  the  voyage  insured  on  the  28th  of 
January,  1804,  with  the  wheat  insured  on  board,  and  in  proceed- 
ing down  the  river  she  struck  upon  a  rock,  which  occasioned 
her  immediately  to  fill  with  water,  and,  to  prevent  her  from 
sinking,  she  was  run  on  shore.  The  hull  of  the  ship  was 
for  four  weeks  entirely  under  water  at  high  water,  and  until  the 
cargo  was  taken  out  she  could  not  be  raised  or  removed.  The 
whole  of  the  cargo  was  damaged.  1,685  out  of  the  said  2,406 
barrels  of  wheat  were  taken  out  of  the  ship  and  afterwards  kiln- 
dried  at  Waterford.  The  said  1,685  barrels  first  began  to  be 
taken  out  on  the  Slst  of  January,  1804,  and  continued  from  time 
to  time  taking  out  until  the  vessel  was  raised.  A.  Comber*s 
proportion  of  the  1,685  barrels  so  taken  out  amounted  to  478 
barrels,  which  were  delivered  to  T.  Nevins  as  his  agent.  Some 
part  of  the  remainder  of  the  cargo  of  wheat  was  sold  to  feed 
[  *40  ]  hogs,  and  the  residue  thereof  was  ^thrown  into  the  sea  as  unfit 
for  use.  The  whole  quantity  kiln-dried,  as  before  stated,  except 
the  473  barrels  belonging  to  A.  Comber,  was,  two  months  after 
the  accident  happened,  shipped  on  board  another  vessel  for  and 
arrived  at  Liverpool,  and  was  received  by  underwriters  on 
policies  including  losses  by  stranding,  and  the  478  barrels 
belonging  to  A.  Comber  might  have  been  forwarded  in  like 
manner  if  he  had  given  directions  for  that  purpose.     The  478 


VOL.  vm.J  1805.    K.  B.    7  EAST,  40—41.  591 

barrels  were  sold  by  T.  Nevins,  and  produced  249Z.  Is.  9d. ;  but    Andbbson 

the  expense  of  saving  and  kiln-drying  the  same  reduced  the  net  the  royal 

proceeds  thereof  to  95i.  13«.  id.,  which  sum  has  been  remitted   ^g^^^^^E 

to  and  received  by  the  plaintiffs.    After  the  ship  had  remained     Company. 

four  weeks  in  the  situation  before  described  she  was  weighed  up 

and  taken  back  to  Waterford,  then  incapable  of  prosecuting  the 

voyage,  and  continued  under  repairs  until  the  latter  end  of  April, 

by  which  time  she  was  repaired.     On  the  loih  and  25th  of 

February,  1804,  the  plaintiffs  and  also  A.  Comber  gave  notice 

of  abandonment  to  the  defendants ;   but  the  defendants  refused 

to  accept  such  abandonment.    The  question  for  the  opinion  of 

the  Court  was,  whether  the  plaintiffs  were  entitled  to  recover 

in  this  action  as  for  a  total  loss,  with  benefit  of  salvage :  and  if 

not,  then  as  for  a  total  loss  of  that  part  of  the  goods  in  question 

which  was  not  kiln-dried  ?    If  the  Court  should  be  of  opinion 

that  the  plaintiffs  were  entitled  to  recover  as  for  a  total  loss  of 

the  whole  cargo,  with  benefit  of  salvage,  then  the  verdict  to 

stand :   but  if  the  Court  should  be  of  opinion  that  the  plaintiffs 

were  entitled  to  recover  only  as  for  a  total  loss  of  that  part  of 

the  goods  in  question  which  were  not  kiln-dried,  then  a  verdict 

to  be  entered  for  the  plaintiffs  for  8662.  16«.  only.    And  in  case 

the  *Court  should  be  of  opinion  that  the  plaintiffs  were  not       [  *4i  ] 

entitled  to  recover  any  part  of  the  sum  demanded,  then,  a  verdict 

to  be  entered  for  the  defendants. 

J.  Clarke  for  the  plaintiffs  contended,  that  this  was  a  total 
loss,  and  consequently  took  the  case  out  of  the  memorandum  in 
the  policy.  The  general  principle  is,  that  where  in  consequence 
of  an  accident  to  the  ship  the  voyage  is  lost,  though  part  of  the 
goods  be  saved,  yet  if  that  part  do  not  reach  the  port  of  its  des- 
tination for  the  benefit  of  the  owner,  it  is,  as  to  him,  a  total  loss. 
As  in  Manning  v.  Newnham,  +  where  the  ship,  freight,  and  goods 
having  been  warranted  free  of  particular  average  assimilates  the 
case  to  this :  the  ship  was  obliged  by  stress  of  weather  and  dis- 
tress to  put  back  to  Tortola  three  days  after  she  sailed  from 

t  Tr.  22  Qeo,  JU,  2  MarshaU,  505,  in  this  case.  [The  case  is  also 
and  Park,  169,  S.  C.  It  does  not  reported  in  3  Dougl.  130,  and  2 
appear  when  the  abandonment  was      Camp.  624  in  notie, — ^B.  C] 
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andbbsok    thence  on  the  voyage  insured  to  London,  bat  the  cargo  was  not 
Thb  rotal    damaged,  and  sold  there  for  within  an  18th  of  its  value :  and 
ASSURANCE    *^o^8^  *^^®  greater  part  of  it  might  have  been  sent  home  in  two 
Company,     ships  which  happened  to  be  at  Tortola,  and  have  sold  at  a  great 
profit ;  yet  the  Court  held,  that  as  the  voyage  was  totally  lost  the 
assured  might  abandon.    This  rule  applies  particularly  to  the 
case  of  a  perishable  cargo,  where  the  loss  of  a  voyage  within  a 
given  time  necesbarily  causes  the  loss  of  the  cargo  itself.    It  is 
otherwise  where  the  com  itself  arrives  at  its  port  of  destination, 
however  damaged ;  as  in  Mason  v.  Skurray :  t  and  that  turned 
principally  upon  the  evidence  of  usage  in  trade.    The  case  of 
[  ^42  ]       Cocking  v.  Fraser  I  is  distinguishable  *  from  the  present ;  for 
there  the  ship  remained  sound,  and  after  throwing  some  of  her 
cargo  (fish)  overboard  for  the  preservation  of  the  ship  and  cargo, 
was  only  prevented  from  continuing  her  voyage  to  the  place  of 
destination  with  the  rest  by  the  badness  of  it,  which  made  it  not 
worth  while  to  proceed.    It  was  therefore  a  voluntary  renuncia- 
tion of  the  voyage  by  the  assured :  and  this  was  holden  to  be 
only  a  partial  loss,  for  which  the  underwriter  was  not  liable. 
That  the  loss  of  the  voyage  is  considered  as  a  total  loss  appears 
by  several  cases;   Ooss  v.  WitherSy^  Hamilton  v.  Mendez^W  and 
M' Andrews  v.  Vau^han.V    Now  here  the  voyage  was  totally  lost 
to  the  assured ;  for  the  ship  was  sunk,  and  the  com  never  arrived 
at  its  place  of  destination ;  and  therefore  it  was  competent  for 
him  to  abandon 

(Lord  Ellenborough,  Gh.  J. :  Is  there  any  case  where  the 
loss  of  the  voyage  has  been  holden  to  be  in  itself  a  total 
loss;  or  is  it  not  a  cause  of  abandonment  only:  and  then 
must  not  the  assured  abandon  in  due  time,  while  for  aught 
appears  the  loss  continues  a  total  one  in  that  sense?  As 
if  in  this  case  the  assured  had  abandoned  while  the  thing 
insured  continued  under  water.  Now  here  it  was  three  weeks 
or  near  a  month   before  the  abandonment;   and  all  the  in- 

t  Ghiildhall,  sittings  after  Easter,  1st  edit.  129 ;  1  Marshall,  144. 

1780,  Park,  116,  Ist  edit.  131,  and  §  2  Burr.  683. 

1  Marshall,  143.  ||  Ih.  1209. 

J  E.  26  a.  m.  B.  E.  Park,  114,  f  Park,  115. 
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termediate  time  the  assured  took  to  the  ship  and  cargo,  and    Andkrson 
worked  at  it  as  upon  their  own  account ;  and  did  not  elect  to   the  royal 
abandon  till  a  considerable  part  of  the  cargo  was  taken  out.     It   xssubancb 
has  been  determined  in  a  variety  of  cases  that  a  party  must     Company. 
abandon  within  a  reasonable  time,  otherwise  he  waives  his  right : 
there  lies  the  difficulty;  for  there  is  a  constant  intercourse 
between  Waterford  and  Liverpool,  and  the  assured  must  have 
known  of  *the  loss  long  before  the  25th,  or  even  the  18th  of       [  *-t3  ] 
February.    It  may  however  be  material  to  know  when  they  had 
the  first  notice  of  it.) 

It  was  then  suggested  by  the  plaintiff's  counsel  that  in  fact 
the  offer  to  abandon  was  made  before  the  18th,  and  refused  by 
the  underwriters  after  which  a  more  formal  notice  was  given 
on  the  18th. 

Lord  Ellenborough,  Ch.  J. : 

Let  the  case  then  stand  over,  and  see  if  it  can  be  amended  by 
the  addition  of  the  fact  suggested.  We  can  only  pronounce  on 
the  case  presented  to  us,  and  on  that  case,  as  it  appears  to  us  at 
present,  we  are  of  opinion  that  the  abandonment  was  out  of  time. 
It  was  not  in  fact,  as  it  turned  out,  a  total  loss ;  but  during  the 
time  it  was  submerged  in  the  water  it  might  have  been  treated 
as  such :  they  did  not  however  treat  it  as  a  total  loss  at  that 
time,  but  continued  labouring  on  the  vessel  and  cargo  on  their 
own  account  for  some  time  afterwards,  from  the  31st  of  January 
till  the  18th  of  February,  and  had  succeeded  in  preserving  part 
of  it,  and  did  not  elect  to  abandon  till  they  found  that  it  would 
not  answer  to  keep  to  the  cargo  ;  and  when  they  did  abandon  it 
was  no  longer  in  fact  a  total  loss.  But  an  abandonment  must  be 
made  within  a  reasonable  time :  and  I  rather  conceive  that  it  is 
the  province  of  the  Judge  to  direct  the  jury  as  to  what  is  a 
reasonable  time  under  the  circumstances. 

Le  Blanc,  J. : 

The  assured  must  not  take  the  chance  of  endeavouring  to  make 
the  best  of  the  accident  for  himself,  and  when  he  finds  that  it  does 
not  answer,  then  to  abandon  to  the  underwriters. 

R.B. — ^voL.  vm.  Q  Q 


594 


Ahdebson 

V, 

Thb  Rotal 

EZOHANaE 

A8ST7RAKOB 

OOMPANT. 


[44] 


1805.    K.  B.    7  EAST,  44. 


[r.r. 


Per  Curiam  : 


Let  there  be  judgment  nisi  for  tlie  delivery  of  tlie 
postea  to  the  defendant,  unless  in  the  course 
of  the  Term  any  additional  facts  can  be 
stated  to  alter  the  case. 


Park,  who  was  counsel  for  the  defendants,  observed,  in  the 
course  of  the  argument  for  the  plaintiffs,  upon  the  case  of 
Manning  v.  Nexonham,  that  Lord  Mansfield  relied  in  his  judg- 
ment on  the  circumstance,  that  the  whole  cargo  could  not  be  re- 
shipped  and  forwarded  to  the  place  of  its  destination,  and  that 
the  assured  was  not  bound  to  ship  part  only.  And  he  also 
referred  to  AUwood  v.  HenekeU,\  where  Lord  Kbnyon  said,  that 
''the  assured  must  make  his  election  speedily  whether  he  will 
abandon  or  not.  He  cannot  lie  by,  and  treat  the  loss  as  an 
average  loss,  and  take  measures  for  the  recovery  of  it,  without 
communicating  that  fact  to  the  underwriters,  and  letting  them 
know  that  the  property  is  abandoned  to  them." 

On  a  subsequent  day  an  affidavit  was  produced  on  the  part 
of  the  plaintiffs,  by  which  it  appeared  that  the  assured  had 
received  notice  of  the  loss  on  the  2nd  of  February  by  letter, 
which  was  immediately  communicated  to  some  of  the  members  of 
the  Company,  with  an  offer  to  abandon,  who  declin&d  to  accept 
such  abandonment,  but  referred  the  assured  to  their  committee, 
who  afterwards  confirmed  the  refusal,  contending  that  it  was 
only  a  case  of  average  loss :  in  consequence  of  which  the  formal 
notices  stated  in  the  case  were  sent.  It  was  therefore  proposed 
that  the  notice  of  abandonment  should  be  stated  as  having  been 
given  on  the  4th,  instead  of  the  18th  and  25th :  but  this  not 
being  acceded  to  on  the  part  of  the  defendants,  the  Court 
awarded  a  new  trial. 

t  Sittings  after  Mich.  1792,  Park,  172. 
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THE    KING  V,  THE    INHABITANTS  OF  LONG         isos. 

BUCKBY.t  ""—' 

(7  East,  45—46 ;  S.  0.  3  Smith,  92—94.)  [  ^^  3 

The  Sessions  presumed  that  an  indenture  of  apprenticeship  executed 
thirty  years  before,  and  under  which  the  apprentice  had  regularly 
served  his  time  for  seven  years,  when  the  indenture  was  given  up  to 
him,  and  proved  to  be  lost,  and  when  the  parish  in  which  he  was 
settled  under  such  indenture  had  relieved  him  for  the  last  twelve  years, 
was  properly  stamped  in  proportion  to  the  apprentice  fee  of  12Z.  received 
by  the  master;  idthough  the  deputy  register  and  comptroller  of  the 
stamp  duties  proved  that  it  did  not  appear  in  the  office  that  any  such 
indenture  had  been  stamped  or  enrolled  during  that  period:  and  the 
judgment  of  the  justices  was  confirmed  in  B.  E. 

Two  justices  by  an  order  removed  William  Lee,  Sarah  his 
wife,  and  their  children  by  name,  from  the  parish  of  Long 
Buckby  in  the  county  of  Northampton,  to  the  parish  of  Newport 
Pagnell  in  the  county  of  Bucks.  The  Sessions,  on  appeal, 
quashed  the  order,  subject  to  the  opinion  of  this  Court  on  the 
following  case. 

The  pauper,  William  Lee,  who  was  the  illegitimate  son  of 
Maiy  Lee,  was  bom  in  the  parish  of  Newport  Pagnell,  and  in  the 
jear  1774  or  1775  was  bound  apprentice  by  indenture  to  John 
Dickens  of  Long  Buckby,  shoemaker,  for  seven  years,  for  a 
premium  of  12Z.,  which  was  paid,  and  the  indenture  regularly 
executed  by  the  pauper,  his  mother,  and  Dickens,  the  master, 
with  whom  the  pauper  served  his  full  time  in  Long  Buckby. 
Only  one  indenture  was  executed,  which  after  seven  years  was 
given  to  the  pauper,  and  was  proved  to  have  been  lost.  For  12 
years  past  the  pauper  had  resided  at  Long  Buckby,  during  which 
time  he  had  been  often  relieved  by  that  parish,  and  had  received 
town's-money  from  it ;  which  town's-money  is  given  away  at 
Christmas  to  parishioners :  and  no  further  evidence  was  given 
by  the  appellants.  But  the  respondents  proved  by  the  deputy 
register  and  comptroller  of  the  apprentice  duties,  that  it  did  not 
appear  that  any  such  indenture  had  been  stamped  with  the 

t  Referred  to  in  Lord  Cains'  on  direct  evidence  that  the  document 
judgment  in  Marine  Investment  Co.  in  question  had  for  some  time  re- 
T.  Ifaviaide  (1672)  L.  H.  5  H.  L.  mained  unstamped,  the  secondary 
624,  631,  42  L.  J.  Ch.  173,  where,      evidence  was  rejected. — E.  C. 

Q  Q  2 
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premium  stamp,  or  *inrolled,  from  the  year  1778  to  the  16th  of 
July,  1805.  The  respondents  insisted  that  the  appellants  ought 
to  have  given  further  proof  of  the  payment  of  the  duty,  and  of 
the  inro]ment:  but  the  Court  were  of  opinion  that  after  the 
length  of  time  elapsed  they  might  presume  that  all  had  been 
rightly  done.  And  the  pauper  having  done  no  other  act  to  gain 
a  settlement,  the  order  was  quashed. 


When  this  case  was  called  on  Dayrell  and  Beauclerk  were  to 
have  supported  the  order  of  Sessions  :  but  the  Court  desired  to 
hear  what  objection  could  be  urged  against  the  presumption 
which  the  justices  had  made  from  length  of  time,  which  did  not 
appear  to  be  an  unreasonable  presumption. 

Morrice,  contra^  said,  that  the  justices  could  not  properly 
presume  that  every  thing  had  been  rightly  done  when  the  inden- 
ture was  executed,  against  the  evidence  adduced  by  the  stamp 
officer  to  shew  that  the  duty  had  not  been  paid  ;  for  if  the  duty 
had  been  paid,  the  presumption  was  that  it  would  have  been 
inrolled  at  the  head  office  in  London,  in  the  usual  and  proper 
manner. 

Lord  Ellenborouoh,  Ch.  J. : 

The  question  before  the  justices  was,  whether  the  presumption 
that  all  was  rightly  done,  after  the  lapse  of  so  many  years,  were 
sufficiently  rebutted  by  the  negative  evidence  of  the  officer :  they 
thought  not,  and  we  cannot  say  they  have  done  wrong ;  for  the 
presumption  of  law  is  to  be  favoured ;  and  against  the  negative 
evidence  they  may  have  set  the  possibility  of  an  irregularity  in 
the  returns  made  to  the  office. 


Per  Curiam  : 


Order  of  Sessions  confirmed. 
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THE  EING  V.  THE  HON.   EOBT.   JOHNSON.  i^^^- 

Sor.  23. 
(7  East,  65—70;  S.  C.  3  Smitli,  94—101.)  

The  pul)li8h6r  of  a  Public  Register  receiyes  an  anonymous  letter,  ^  ^''  -> 
tendering  certain  political  information  on  Irish  affairs,  and  requiring  to 
know  to  whom  his  letters  should  be  directed;  to  which  an  answer  is 
returned  in  the  Register  ;  after  which  he  receiyes  two  letters  in  the  same 
handwriting,  directed  as  mentioned,  and  haying  the  Irish  postmark  on 
the  enyelopes ;  which  two  letters  were  proyed  to  be  in  the  handwriting 
of  the  defendant,  the  preyious  letter  haying  been  destroyed :  this  is  a 
sufficient  ground  for  the  Court  to  haye  the  letters  read :  and  the  letters 
themselyes  containing  expressions  of  the  writer  indicatiye  of  his  haying 
sent  them  to  the  publisher  of  the  Register  in  Middlesex  for  the  purpose 
of  publication,  the  whole  is  eyidence  sufficient  for  the  jiiry  to  find  a 
publication  by  the  procurement  of  the  defendant  in  Middlesex. 

The  plea  of  the  defendant,  one  of  the  Jadges  of  the  Court  of 
Common  Pleas  in  Ireland,  to  the  jurisdiction  of  this  Court, 
having  been  over-ruled,  t  he  pleaded  not  guilty  to  the  indictment 
found  by  the  grand  jury  of  the  county  of  Middlesex;  which 
charged  him  with  the  publication  in  that  county  of  certain  libels 
upon  the  Administration  of  Government  in  Ireland,  and  amongst 
others  upon  the  Lord  Lieutenant  and  Lord  High  Chancellor  of 
Ireland ;  and  the  trial  was  had  on  this  day  at  the  bar  of  the 
court  by  a  jury  of  the  county  of  Middlesex.  In  the  course  of  the 
trial,  the  publication  of  the  Ubels  having  been  proved  to  be  made 
in  that  county,  by  insertion  of  them  in  Mr.  Cobbett's  Weekly 
Register,  which  was  printed  and  published  in  Westminster,  the 
following  evidence  was  given  on  the  part  of  the  Crown  to  shew 
that  such  publication  was  made  by  the  procurement  of  the  defen- 
dant, Mr.  Cobbett,  the  publisher  of  the  Register,  proved  that 
before  the  publication  of  the  libels  in  his  paper  he  had  received 
an  anonymous  letter  (the  original  of  which  he  believed  to  be 
destroyed)  in  the  same  hand- writing  as  the  libels  which  he  after- 
wards received ;  in  which  letter  (parol  evidence  of  which  was 
admitted,  after  objection  taken  and  over-ruled,  to  be  given  for 
this  purpose)  the  writer  inquired  whether  it  would  be  agreeable 
to  Mr.  Cobbett  to  receive  for  publication  in  his  Register  certain 
information  of  public  affairs  in  Ireland :  and  if  it  were,  he  was 

t  Vide  this  case,  upon  demurrer  to  a  plea  to  the  jurisdiction  of  the  Court, 
p.  550  ante  (6  East,  583—602). 
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Trb  Eiro    desired  *to  say  to  whom  such  information  was  to  be  directed. 

Mm 

The  Hon.  ^^  consequence  of  the  receipt  of  this  letter,  which  was  published 
j^wsoK      ^  *^®  Register  J  Mr.  Cobbett,  through  the  medium  of  the  same 

r  ,gg  1  lier/ister,  requested  the  promised  information  to  be  directed  to 
Mr.  Budd,  No.  100,  Pall  Mall,  whose  shop  was  at  that  time  used 
by  Mr.  Cobbett  for  the  publication  of  his  Register,  where  letters 
of  communication  were  addressed  to  him,  and  from  whence  he 
received  them ;  his  own  house  being  in  Duke  Street,  Westminster. 
After  this  intimation  Mr.  Cobbett  received  in  due  time  two 
several  letters,  containing  different  parts  of  the  libels  in  question, 
both  in  the  same  hand- writing  with  the  letter  previously  received. 
Both  the  letters  came  under  cover,  but  the  covers  were  believed 
to  be  either  destroyed  or  lost,  having  been  thrown  aside  as 
useless ;  and  therefore  parol  evidence  was  admitted  to  prove  that 
they  had  the  Irish  post  mark  upon  them,  and  were  directed  in 
the  manner  pointed  out  in  the  Register.  The  first  of  the  letters, 
dated  29th  of  October,  1808,  was  received  and  the  cover  opened 
by  Mr.  Budd,  who  thereupon  sent  it,  together  with  the  cover 
opened,  to  Mr.  Cobbett  in  Duke  Street  by  a  person  in  the  office 
whom  the  witness  did  not  recollect.  But  in  consequence  of  his 
desiring  Mr.  Budd  not  to  open  any  other  letters  so  directed,  Mr. 
Cobbett  received  the  next  letter,  which  came  to  Mr.  Budd  by  a 
subsequent  post,  unopened.  Several  witnesses  were  then  called, 
who,  upon  examination  of  the  letters  so  received  by  Mr.  Cobbett, 
swore  to  their  belief  of  their  being  the  hand-writing  of  the  defen- 
dant, who  at  the  period  in  question  was  an  Irish  Judge.  It  was 
then  proposed  by  the  Attorney-General  that  the  letters  containing 
the  libels  should  be  read,  which  he  said  contained  internal  evi- 
dence that  they  were  written  and  sent  by  the  writer  to  Mr. 

[•<>7]  Cobbett  for  the  purpose  of  *  being  published  in  his  Register. 
But  previous  to  their  being  read, 

Adam,  Park,  Lockhart,   and  Richardson,  objected  to  the 
reading  of  the  libels,  upon  the  ground  that  there  was  no  evidence 

to  go  to  the  jury  of  a  publication  by  the  defendant  in  Middlesex. 

«    ♦     « 

[68]  The  Attorney-General,   Solicitor-General,  Erskine,  Garroxc, 

Wood,  and  Abbott,  for  the  Crown,  were  stopped  by  the  Court. 
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Nothing  which  falls  from  the  Court  will  over-rule  or  tend  to     Thb  Hok. 

BOBT. 

shake  that  which  was  soundly  ruled  in  the  case  of  the  Seven  johnsok. 
Bishops y\  where  the  only  evidence  at  first  relied  on  was  of  a 
confession  by  the  defendants,  extorted  as  it  was,  of  their  having 
owned  in  Middlesex  their  signatures  to  the  petition  which  had 
been  prepared  and  signed  in  the  county  of  Surrey ;  but  there 
was  no  evidence  of  any  pubUcation  of  the  Ubel,  as  it  was  then 
called,  (though  it  was  nothing  more  than  a  decent  and  humble 
petition  of  those  reverend  persons  to  the  King,)  in  the  county  of 
Middlesex,  until  Lord  Sunderland  was  called,  who  gave  evidence 
of  a  publication  of  the  paper  in  that  county  proper  to  be  left  to 
the  jury.  But  here  there  is  no  question  of  the  fact  of  publication 
by  Mr.  Gobbett  in  Middlesex  of  that  which  is  admitted  to  be  a 
libel:  and  the  only  question  is,  Whether  the  defendant  were 
accessary  to  that  publication  ?  For  if  he  were,  the  offence  is 
estabUshed.  For  one  who  procures  another  to  publish  a  libel  is, 
no  doubt,  guilty  of  the  publication,  in  whatever  *  county  it  is  in  [  •go  ] 
fact  published  in  consequence  of  his  procurement.  Now  material 
evidence  of  the  fact  of  such  procurement  may  be  collected  from 
the  papers  themselves,  as  they  have  been  opened  by  Mr.  Attorney- 
General,  which  papers,  as  the  proof  at  present  stands,  are  in  the 
hand- writing  of  the  defendant ;  and  are  said  to  answer  the  de- 
scription of  those  which  Gobbett  had  been  previously  desired  to 
publish,  and  which  papers  came  to  his  hands  through  the 
medium  pointed  out  by  him  in  his  Register.  How  then  can  we 
be  called  upon  to  pronounce  that  there  is  no  evidence  to  go  to 
the  jury  of  such  procurement  before  we  have  heard  read  the 
papers  themselves  ?  I  am  therefore  of  opinion  that  we  are  bound 
in  duty  to  receive  the  evidence. 

Gbose,  J.  concurred  in  the  same  opinion. 

Lawbekce,  J. : 

The  case  of  the  Seven  Bisliops  does  not  apply  to  the  present. 
Before  Lord  Sunderland  was  called  the  only  evidence  against  the 

t  State  Trials,  yol.  zii  of  Howell's  ed. 
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Johnson. 


[♦70] 


defendant  was  of  a  confession  by  them  in  Middlesex  of  their 
hand-writing  to  a  paper  which  was  shewn  them,  which  was 
stated  to  have  been  written  in  Surrey ;  but  that  was  no  evidence 
of  a  publication  by  them  in  Middlesex.  But  here  there  is  clear 
proof  of  a  publication  in  Middlesex  by  Cobbett,  and  the  only 
question  is,  Whether  this  were  done  by  the  procurement  of  the 
defendant  ?  Then  after  it  has  been  proved  by  the  witness  that 
he  received  a  notification  by  letter  that  he  should  have  papers  of 
a  certain  description  sent  to  him  to  publish,  if  he  would  undertake 
to  publish  them,  to  which  he  had  given  a  public  answer  in  his 
Register  in  the  affirmative,  directing  to  whom  the  papers  should 
be  sent ;  and  when  afterwards,  in  consequence  of  that  communi- 
cation, *he  receives  papers  through  the  channel  pointed  out  by 
him,  papers  which  are  proved  to  be  in  the  hand- writing  of  the 
defendant,  (as  it  stands  at  present,)  and  answering,  as  they  are 
said  to  do,  the  description  of  those  before  notified  to  him  as 
intended  for  publication,  must  not  the  papers  themselves  be 
read?  and  is  there  not  evidence  to  go  to  the  jury  for  them  to 
decide  whether  the  papers  were  sent  by  the  defendant  or  by  some 
other  person  ? 


Le  Blanc,  J.  delivered  his  opinion  to  the  same  effect ;  and 
added,  in  answer  to  the  objection  that  there  was  not  strict 
evidence  of  a  delivery  of  the  letters  by  the  post  to  Mr.  Cobbett, 
that  it  was  not  material  for  the  decision  of  the  present  question, 
how  the  letters  came  to  Mr.  Cobbett,  whether  by  the  post  or  a 
private  hand ;  that  was  matter  of  observation  to  make  to  the 
jury. 


The  libels  were  then  read  at  length,  and  in  addition  to  the 
libellous  matter  charged,  contained  various  expressions  declarative 
of  the  author's  intention  to  have  them  published  in  the  Register: 
and  the  latter  paper  contained  an  acknowledgment  of  the  publi- 
cation of  the  former  part  of  the  correspondence. 

The  defendant  afterwards  called  witnesses  to  disprove  the 
hand-writing,  and  went  to  the  jury  upon  the  fact  that  the  libels 
were  not  in  his  hand-writing :  but  after  a  trial  of  some  length 
the  jury  found  a  general  verdict  of  Guilty. 
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RANDALL  v.  RANDALL.  i805. 

(7  East,  81—84 ;  S.  C.  3  Smith,  90—92.)  iVbw^o. 

Upon  a  reference  of  all  actions,  controversies,  &c.  and  also  of  two         [  81  ] 
distinct  matters  of  difference;  if  the  arbitrator  omit  to  decide  one  of 
such  distinct  matters,  that  vitiates  the  whole  award;   which  cannot 
therefore  be  enforced  by  attachment. 

Upon  a  rule  to  shew  cause  why  an  attachment  should  not  issue 
against  the  plaintiff  for  non-payment  of  202.  ids.  8d,  a  sum 
awarded  against  him;  it  appeared  that  the  parties  by  their 
several  bonds  of  submission  referred  to  certain  arbitrators  to 
•determine  "all  actions  and  controversies,  &c.  depending  between 
them ;  and  also  of  and  concerning  the  value  to  be  put  on  the 
hop-poles  and  potatoes  in  certain  land  (described  in  the  award 
as  land  first  thereinafter  mentioned,)  and  the  workmanship 
done  thereto  and  taxes  and  rates  paid  in  respect  thereof  by  the 
defendant ;  and  also  concerning  the  rent  to  be  paid  annually  by 
the  plaintiff  to  the  defendant  for  the  land,  (described  in  the 
award  as  secondly  after  mentioned,)  together  with  the  costs,  &c. 
so  as  the  said  award  were  made  in  writing  and  ready  to  be 
■delivered  to  the  parties  on  or  before  the  12th  of  May."  Then 
the  arbitrators  by  their  award,  after  reciting  the  above,  and  that 
they  had  accepted  the  reference;  and  that  the  parties  had 
•delivered  to  them  an  account  in  writing  respecting  the  matters 
referred  as  aforesaid,  and  that  they  had  heard  the  parties  and 
examined  such  witnesses  as  they  had  thought  necessary  touching 
the  matters  referred  as  aforesaid,  and  had  duly  considered  all 
matters  and  things  referred  to  them,  found  the  value  of  the  hop- 
poles  and  potatoes  in  the  grounds  mentioned  to  be  154Z.;  and  the 
balance  due  from  the  plaintiff  to  the  defendant  (including  that 
sum  in  the  account)  to  be  20Z.  19«.  8rf.,  which  they  therefore 
awarded  to  be  paid,  and  the  costs,  &c.  to  be  equally  divided ; 
but  they  did  not  notice  nor  make  any  award  *concerning  the  [  •82  ] 
rent  to  be  paid  annually  by  the  plaintiff  to  the  defendant  for  the 
land.     Wherefore  it  was  objected  by 

Comyuy  on  shewing  cause  against  the  attachment,  that  the 
award  was  bad  up^n  the  face  of  it,  and  could  not  be  enforced.    *    * 


603  1805.    K.  B.    7  EAST,  82—83.  [r.r. 

Bakdall     He  cited  1  EoU.  Abr.  256.  Arbitrament,  L.    Risden  v.  Inglet,  Cro. 
Randall.    Jac.  888.    Middleton  v.  Weeks,  Cro.  Jac.  200.  Bradford  v.  Bryariy 
Willes,  268,  and  Baspole's  case,  8  Go.  Bep.  98. 

Espinasse,  in  support  of  the  rule  for  the  attachment,  con- 
tended for  the  sufficiency  of  the  award,  so  far  as  the  arbitrators 
had  determined  the  several  matters  mentioned.  He  observed 
that  the  reference  was  not  merely  of  such  matters  only,  but  of 
all  actions,  controversies,  &c. ;  and  the  arbitrators  upon  the 
whole  have  found  a  balance  of  account  in  favour  of  the  defendant 
to  the  amount  of  201.  Ids.  8d.  The  Court  then  will  presume 
that  the  arbitrators  did  decide  on  every  matter,  which  was 
brought  before  them,  unless  the  contrary  were  shewn  by 
affidavit.  And  it  is  even  said  in  BaspoWs  case,  that  though 
there  be  many  matters  in  controversy,  yet  if  one  only  be  signified 
[  'ss  ]  to  the  arbitrator,  he  may  *make  an  award  of  that :  for  he  is  to 
determine  secundum  allegata  et  probata ;  and  it  is  in  every  day's, 
practice  that  an  award  may  be  good  in  part  and  bad  in  part. 

Lord  Ellenborough,  Gh.  J. : 

That  is  where  it  does  not  appear  that  there  is  any  notice  to 
the  arbitrator  upon  the  face  of  the  submission  that  there  is  any 
other  matter  referred  to  him  than  those  which  are  mentioned  to 
him  at  the  time  of  the  reference.  But  here  it  does  expressly  ap- 
pear that  there  was  another  matter  referred,  on  which  there  is  no 
arbitrament.  The  arbitrators  had  three  things  submitted  to 
them ;  one  was  to  determine  all  actions,  &c.  between  the  parties ; 
another  was  to  settle  what  was  to  be  paid  by  the  defendant  for 
the  hop-poles  and  potatoes  in  certain  land;  the  third  was  to 
ascertain  what  rent  was  to  be  paid  by  the  plaintiff  to  the 
defendant  for  certain  other  land.  The  authority  given  to  the 
arbitrators  was  conditional,  ita  quod,  they  should  arbitrate  upon 
these  matters  by  a  certain  day.  If  then  they  fail  as  to  one 
of  them,  the  condition  has  not  been  performed  upon  which  the 
award  was  to  have  its  obligatory  effect :  and  here  they  have 
stopped  short,  and  have  omitted  to  settle  one  of  the  subjects  of 
difference  which  was  stipulated  for.  This  is  not  like  the  case 
where  an  award,  being  good  in  part  and  bad  in  part,  the  good 
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l^art  shall  not  be  vitiated  by  the  arbitrator  having  also  directed     bandall 
something  to  be  done  which  is  superfluous  and  bad.    But  here     bandall. 
the  very  condition  on  which  the  parties  submitted  to  the  award 
has  failed. 

Lawrence,  J. : 

I  did  not  know  whether  there  might  not  have  been  some 
modem  decisions,  which  had  given  a  *more  liberal  construction  [  *84  ] 
in  support  of  awards,  where  the  arbitrators,  having  distinct 
matters  submitted  to  them,  had  made  their  award  upon  some  of 
them  only,  omitting  the  mention  of  others :  but  as  none  such 
have  been  referred  to,  there  seems  to  be  no  answer  to  the  cases 
cited  against  this  award,  which  shew  that  the  arbitrators  have 
not  pursued  their  authority,  not  having  performed  the  condition 
on  which  it  was  delegated  to  them. 

Le  Blanc,  J. : 

The  contract  of  the  parties  is  in  effect  this ;  one  says  that  he 
will  submit  to  the  arbitrators  to  ascertain  what  he  is  to  pay  for 
the  hop-poles,  &c.  upon  condition  that  it  shall  also  be  referred  to 
them  to  decide  what  rent  is  to  be  paid  for  certain  land.  And  he 
may  fairly  have  said  that  unless  both  those  matters  of  difference 
were  referred,  he  would  not  refer  either  of  them  singly.  If  then 
the  arbitrators  omit  to  decide  one  of  them,  the  condition  fails 
on  which  the  reference  was  agreed  to. 

Rule  f 01'  the  attachment  discharged. 
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K.   B.   HILARY   TERM. 


1806.        LADY  WILSON  v.  SIR  FRANCIS  WILLES,  Knt. 

•^^^-  (7  East,  121—128 ;  S.  C.  3  Smith,  167—173.) 

L  ^^^  -I  A  custom,  that  all  the  customary  tenants  of  a  manor  having  gardens, 

parcels  of  their  customary  tenements  respectively,  have  immemoriaUy 
by  themselves,  their  tenants  and  occupiers,  dug,  taken  and  carried 
away  from  a  waste  within  the  manor  to  be  used  upon  their  said  cus- 
tomary tenements,  for  the  purpose  of  making  and  repairing  grass-plots 
in  the  gardens,  parcels  of  the  same  respectively,  for  the  improvement 
thereof,  such  turf  covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath 
been  fit  and  proper  to  be  so  used,  at  all  tunes  of  the  year,  as  often  and 
in  such  quantity  as  occasion  hath  required,  is  bad  in  law,  as  being 
indefinite  and  uncertain,  and  destructive  of  the  common:  and  so  is  a 
similar  custom  for  taking  and  applying  such  turf  for  the  purpose  of 
making  and  repairing  the  banks  and  mounds  in,  of,  and  for  the  hedges 
and  fences  of  such  customary  tenements.f 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiff, 
called  Hampstead  Heath,  in  the  parish  of  St.  John,  Hampstead, 
in  Middlesex,  and  digging  certain  turf,  of  the  plaintiff  there 
being,  viz.  100  square  yards  of  the  plaintiff's  turf,  then  covered 
with  grass,  and  fit  for  the  pasture  of  cattle,  of  20Z.  value,  and 
carrying  away  and  converting  it  to  the  defendant's  use.  Plea  1. 
Not  guilty  of  the  force,  &c. ;  and  as  to  the  residue  of  the 
trespass,  that  the  locus  in  quo  is,  and  at  the  said  time  when,  (fee. 
was,  and  from  time  immemorial  has  been,  a  certain  large  waste 
situate  within  and  parcel  of  the  manor  of  Hampstead,  in 
Middlesex,  within  which  manor  there  have  immemorially  been 
divers  customary  tenements  demised  and  demisable  by  copy  of 
court  rolls,  &c.  in  fee  simple  or  otherwise,  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor;  and  that  within  the 
manor  there  has  immemorially  been  an  ancient  custom,  that  all 
and  every  the  customary  tenants  for  the  time  being  respectively  of 
all  and  every  the  aforesaid  customary  tenements  having  a  garden 
or  gardens  parcel  of  the  same,  have  immemorially  dug,  taken, 

t  See  the  converse  right  against  484,  59  L.  J.  Ch.  553,  62  L.  T.  585. 

inclosure  by  the  lord  virtually  estab-  The  extent  of  the  right  claimed  or 

lished  in  the  Banatead  Common  ca>e,  proved  must  be  looked  to,  not  the 

Boberison  v.  Hartopp  (1889)  43  Ch.  D.  extent  of  actual  user. — E.  C. 
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and  carried  away,  and  have  been  used  and  accustomed  to  dig,      Wilson 

&c.  in,  upon,  and  from  the  said  close,  in  which,  &c.  by  themselves      Willes. 

and  their  farmers  and  tenants  *respectively,  occupiers  of  such       [  *122  ] 

customary  tenements  with  the  appurtenances  respectively  for  the 

time    being,   to  be  used  and  spent  in  and  upon    their  said 

customary  tenements  with  their  appurtenances  respectively,  for 

the  purpose  of  making  and  repairing  grass  plots  in  the  gardens, 

parcels  of  the  same  respectively,  for  the  improvement  thereof, 

such  turf  covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath 

been  fit  and  proper  to  be  so  used  and  spent,  every  year,  at  all 

times  in  the  year,  as  often,  and  in  such  quantity  as  occasion 

hath  required,  as  to  their  said  customary  tenements  with  the 

appurtenances  respectively  belonging  and  appertaining.     The 

plea  then  stated  a  grant  from  the  lord  of  one  of  the  aforesaid 

customary  tenements,   consisting  of  a  certain  messuage    and 

garden,  &c.  parcel  of  the  manor,  to  the  defendant,  his  heirs,  &c. 

at  the  will  of  the  lord,  &c.  by  virtue  of  which  he  entered,  and 

was  seized,  &c. ;  and  that  being  so  seized,  &c.  at  the  said  times 

when,  &c.,  being  times  when  occasion  required,  he  entered  into 

the  locus  in  quo  in  order  to  dig,  take,  and  carry  away,  and  did 

then  and  there  dig,  take,  and  carry  away  the  said  turf  in  the 

declaration  mentioned,  the  same  being  then  found  in  and  upon 

the  said  close,  to  be,  and  which  afterwards  was  used  and  spent 

in  and  upon  his  said  customary  tenement,  &c.  for  the  purpose  of 

making  two  grass  plots  in  the  said  garden,  parcel  of  the  same  as 

aforesaid,  for  the  improvement  thereof ;    the  same  turf  being 

then  and  there  fit  and  proper  to  be  so  used  and  spent,  and  being 

such  quantity  as  the  occasion  required,  as  he  lawfully  might  for  the 

cause  aforesaid,  &c.     The  2nd  special  plea  alleged  more  generally 

the  same  right  in  the  customary  tenants  to  dig,  take,  and  carry 

away  the  turf  to  be  used  and  spent  in  and  upon  their  customary 

tenements,  &c.  in  and  for  the  improvement  of  the  gardens, 

parcels  of  the  same  respectively  ;  without  *confining  the  im-      [  •izs  ] 

provement  to  the  making  and  repairing  of  grass  plots  therein. 

The  8rd  special  plea  alleged  a  similar  right  in  the  customary 

tenants  to  dig,  take,  and  carry  away,  to  be  used  and  spent  in  and 

upon  their  customary  tenements,  for  the  purpose  of  making  and 

repairing  the  banks  and  mounds  in,  of,  and  for  the  hedges  and 
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fences  thereof  respectively,  such  turf,  covered  with  grass  fit  for 
the  pasture  of  cattle,  as  hath  been  fit  and  proper  to  be  so  used, 
every  year,  at  all  times  of  the  year,  as  often,  and  in  such 
quantity  as  occasion  hath  required.  A  4th  special  plea  laid  the 
custom  still  more  generally  to  be  for  the  customary  tenants  to 
take  the  turf  from  the  U)cu8  in  quo  as  often  and  in  such  quantity 
as  the  occasion  required,  to  be  used  and  spent  upon  their  custo- 
mary tenements  respectively,  for  the  improvement  thereof.  To 
all  the  special  pleas  there  was  a  general  demurrer,  and  joinder. 

Const,  in  support  of  the  demurrer : 

The  right  set  up,  unlimited  in  its  nature,  and  undefined  in  its 
terms,  goes  to  the  destruction  of  the  whole  common.     *     *    ♦ 


[  125  ]  LaweSy   contra,   contended    that   the  custom  was    neither 

inconsistent  with  the  right  of  common,  nor  unreasonable,  nor 
uncertain.  1st,  However  inconsistent  it  may  appear  in  the 
abstract,  it  appears  that  from  all  time  it  has  existed  in  fact 
concurrently  with  the  right  of  common.  It  is  in  its  nature  no 
more  inconsistent  with  the  right  of  common  than  the  acknow- 
ledged right  of  turbary ;  and  Lord  Coke,t  in  enumerating  the 
several  sorts  of  common,  mentions,  in  addition  to  that  of  turbary, 
that  of  digging  for  coals,  minerals,  and  the  like ;  in  all  which 
the  soil  itself,  as  Blackstone  I  observes,  is  lost  to  the  lord ; 
whereas  here  it  is  only  transferred  from  one  part  of  the  manor 
to  another.  So  in  Duberley  v.  Page  §  the  right  of  the  tenants 
of  a  manor  to  dig  gravel  and  sand  on  the  wastes  was  found  for 
them  ;  and  this  was  not  denied  in  Shakespear  v.  Peppin,'\  or  in 
Peppin  V.  ShakespeaVy^i  to  be  a  valid  custom.  This  is  not  stronger 
than  the  case  of  Hopkins  v.  Robinson, W  where  a  prescription  for 
the  tenants  to  have  solam  pasturam,  in  exclusion  of  the  lord,  was 

[  *126  ]  holden  good.  *But  non  constat  there  is  any  right  of  pasture  in 
this  case  but  subject  to  the  other  right.  2ndly,  The  reason- 
ableness of  this  custom  must  depend  upon  the  degree  of  its 
interference  with  the  lord's  rights ;    for  he  is  the  only  person 

t  Co.  Lit.  122. 

X  2  Black.  Com.  c.  3,  tit.  3. 
§  2  T.  E.  391. 


3  R.  E.  330  (6  T.  E.  741). 
IT  6  T.  E.  748. 
tt  2  Lev.  2. 


VOL.  vm.l         1806.    K.  B.    7  EAST,  126—128.  607 

who  can  object  to  it.  But  it  is  a  good  consideration  as  to  him  Wilbok 
that  the  custom  tends  to  the  improvement  of  the  lord's  own  willbs. 
•estate  in  the  hands  of  the  tenants ;  of  which  he  will  have  the 
benefit  either  in  the  shape  of  increased  fines  on  the  deaths  of  the 
tenants,  if  the  fines  be  uncertain  and  dependant  on  the  value 
of  the  copyholds,  or  at  any  rate  upon  the  forfeiture  or  reverter 
•of  the  estate.    ♦    ♦    ♦ 

Lord  Ellenborough,  Ch.  J.  said :  [  127  ] 

A  custom,  however  ancient,  must  not  be  indefinite  and  uncer- 
tain :  and  here  it  is  not  defined  what  sort  of  improvement 
the  custom  extends  to:  it  is  not  stated  to  be  in  the  way  of 
agriculture  or  horticulture :  it  may  mean  all  sorts  of  fanciful 
improvements  :  every  part  of  the  garden  may  be  converted  into 
grass-plots,  and  even  mounds  of  earth  raised  and  converted  with 
turf  from  the  common  :  there  is  nothing  to  restrain  the  tenants 
from  taking  the  whole  of  the  turbary  *of  the  common  and  \  *128 1 
destroying  the  pasture  altogether.  A  custom  of  this  description 
ought  to  have  some  limit ;  but  here  there  is  no  limitation  to  the 
custom,  as  laid,  but  caprice  and  fancy.  Then  this  privilege  is 
claimed  to  be  exercised  when  occasion  requires.  What  descrip- 
tion can  be  more  loose  than  that  ?  It  is  not  even  confined  to  the 
occasions  of  the  garden.  It  resolves  itself,  therefore,  into  the 
mere  will  and  pleasure  of  the  tenant,  which  is  inconsistent  with 
the  rights  of  all  the  other  commoners,  as  well  as  of  the  lord. 
The  third  special  plea  also  is  vastly  too  indefinite :  it  goes  to 
establish  a  right  to  take  as  much  of  the  turf  of  the  common  as 
any  tenant  pleases  for  making  banks  and  mounds  on  his  estate  : 
it  is  not  even  confined  to  purposes  of  agriculture.  All  the 
customs  laid  therefore  are  bad,  as  being  too  indefinite  and 
imcertain. 

The  other  Judges  concurred. 

Judgment  for  the  plaintiff. 
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1806.  WELD  V.  HOENBY,   Clerk. 

-^^^'  (7  East.  195—200;  S.  C.  3  Smith,  244-248.) 

[  195  ]  Under  ancient  deeds  recognising  a  right  in  the  owner  of  an  estate  to 

hare  a  weir  across  a  river  for  taking  fish,  if  it  appear  that  such  weir 
was  heretofore  made  of  brushwood,  through  which  it  is  possible  for  the 
fish  to  escape  into  the  upper  part  nf  the  river,  he  cannot  convert  it  into 
a  stone  weir,  whereby  the  possibility  of  escape  through  the  weir  is 
debarred,  though  in  flood  times  the  fish  may  still  overleap  it. 

The  right  to  convert  a  brushwood  into  a  stone  weir  is  not  evidenced 
by  shewing  that  forty  years  ago  two-thirds  of  it  had  been  so  converted, 
without  interruption;  and  the  action  for  the  injury  having  been  brought 
within  twenty  years  after  the  remaining  third  part  was  so  converted. 
The  enhancing,  straightening,  or  enlarging  of  an  ancient  weir,  as  well 
as  the  new  erection  of  one,  for  the  purpose  of  stopping  fish  in  their 
passage  up  a  river,  is  treated  as  a  public  nuisance  by  Magna  Charta,. 
c.  23,  and  12  Ed.  IV.  c,  7.     {Per  Lord  Ellenborouoh.  ) 

The  plaintiff  declared,  upon  his  possession  of  a  sole  and 
several  fishery,  and  also  of  a  free  fishery,  and  common  of  fishery 
in  the  several  parts  of  the  river  Kibble,  which  lay  in  the  respec- 
tive manors  of  Ribchester,  Dutton,  Aighton  Bailey,  and  Chaigley ; 
and  also  in  that  part  of  the  river  Hodder  which  lies  in  the  last- 
mentioned  manor,  and  which  discharges  itself  into  the  Eibble : 
and  then  alleged,  that  the  defendants  wrongfully  continued  a  weir 
or  dam  across  the  river  Kibble,  lower  down  the  stream  than  the 
plaintiff's  fisheries,  pr r  quod,  salmon  and  other  fish  were  pre- 
vented from  coming  to  the  plaintiff's  fisheries,  and  from 
spawning  there,  &c.  and  the  plaintiff  could  not  enjoy  his 
fisheries  in  tarn  amjtlo  modo.  One  of  the  counts  described  the 
obstruction  to  be  by  continuing  a  weir  or  dam  made  larger, 
[  •106  ]  closer,  firmer,  and  higher  than  it  *ought  to  have  been,  per 
quod,  &c. ;  and  another  more  generally.  Plea  not  guilty.  At 
the  trial  before  Sutton,  B.  at  Lancaster  it  appeared  that 
the  plaintiff,  who  had  been  in  possession  of  his  estate  about 
29  years,  was  entitled  to  a  right  of  fishery  in  the  river 
Kibble  above  the  defendant's  weir,  and  that  before  the  ob- 
struction complained  of  he  had  taken  plenty  of  salmon  and 
other  fish  within  the  limits  of  his  fishery,  but  after  the  alteration 
in  the  defendant's  weir  there  were  but  few  fish  to  be  taken  at 
any  time,  and  sometimes  none.  That  till  about  40  years  ago, 
the  defendant  and  the  prior  owners  of  Brockhole's  mill  had 
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always  had  a  brushwood  weir  across  the  river  Bibble  near  the  Weld 
mill ;  and  he  shewed  by  old  deeds,  for  two  centuries  back,  that  hobnby. 
they  had  a  right  to  have  a  weir  across  the  river  for  the  use  and 
convenience  of  their  fishery,  which  right  was  expressed  in  those 
deeds  in  large  and  general  terms,  not  limited  as  to  the  height, 
or  restricted  as  to  the  materials  of  the  weir :  but  none  of  the 
witnesses  could  reniember  any  other  than  a  brushwood  weir 
prior  to  the  year  1766.  At  that  period  the  then  owner  of 
Brockhole's  mill  erected  a  solid  stone  weir  two-thirds  across  the 
river  in  lieu  of  the  former  brushwood,  leaving  the  other  third 
composed  of  the  same  materials  as  before ;  to  which  it  did  not 
appear  that  any  objection  was  made  ;  and  in  1784  the  remain- 
ing third  of  brushwood  was  removed,  and  the  stone  weir  carried 
quite  across  the  river.  This  weir  was  a  solid  piece  of  masonry, 
(having  three  locks  in  it ;  as  the  former  wooden  weir  had  for  the 
purpose  of  catching  fish,)  about  ten  feet  broad,  and  nearly  level 
at  top,  with  a  straight  perpendicular  side  towards  the  fall  of  the 
river,  there  was  a  contrariety  of  evidence  as  to  the  relative 
height  of  the  new  to  the  old  weir,  but  in  the  result  it  did  not 
appear  that  the  present  stone  weir  was  either  *broader  or  higher  [  •lo?  ] 
than  the  former  brushwood  weir,  making  reasonable  allowance 
for  the  sinking  of  the  latter  after  a  time.  The  present  action 
was  brought  within  three  months  before  the  expiration  of  20 
years  from  the  last  alteration.  The  learned  Judge  directed  the 
jury  to  consider,  first,  whether  the  alteration  of  the  weir  made 
in  1784  were  injurious  to  the  plaintiffs  fishery  in  the  stream 
above:  and  if  it  were,  then  secondly,  whether  such  alteration 
were  made  by  the  defendant  in  the  exercise  of  his  own 
right,  as  evidenced  by  the  several  deeds,  shewing  that  the 
defendant  and  those  under  whom  he  claimed  had  a  right  to 
erect  and  preserve  a  weir  at  Brockholes ;  or  whether  there  were 
any  encroachment  on  the  plaintiffs  right  by  the  alteration  made 
40  years  ago,  when  a  stone  weir  was  erected  two-thirds  across 
the  river,  which  had  been  acquiesced  in  without  complaint,  and 
by  the  completion  of  the  weir  with  stone  nearly  20  years  before 
this  action  brought.  And  he  told  the  jury,  that  if  there  had  been 
an  uninterrupted  enjoyment  of  the  weir  in  its  present  state  for 
20  years,  this  action  could  not  be  maintained :  but  that  though 
R.R. — VOL.  vni.  R  R 
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WsLD  less  than  20  years  did  not  of  itself  afford  a  conclnsive  presump- 
HoBKBT.  tion  of  right ;  yet  that  such  a  length  of  possession  as  had  been 
shewn  by  the  defendant,  and  of  acquiescence  on  the  part  of  the 
plaintiff,  was  certainly  evidence  of  title,  and  connected  with  the 
other  circumstances  was  evidence  for  them  to  say  whether  or 
not  such  a  possession  had  a  legal  commencement,  or  were  an 
encroachment  on  the  plaintiff's  right.  The  jury  on  this 
returned  a  verdict  for  the  defendant,  stating  at  the  same  time 
that  they  thought  the  alteration  of  the  weir  in  1784  was 
prejudicial  to  the  plaintiff's  fishery,  but  that  the  defendant's 
right  was  by  length  of  possession  and  other  evidence  of  title  well 
established. 

r  198  ]  1x1  Michaelmas  Term  last  it  was  moved  to  set  aside  the  verdict, 

as  contrary  to  the  evidence  of  the  actual  injury  sustained  by 
the  plaintiff  from  the  alteration  of  the  weir  in  1784,  and  not 
warranted  by  any  legal  inference  to  be  drawn  in  favour  of  the 
defendant's  right  from  the  ancient  deeds,  explained  as  they 
were  by  the  description  of  the  weir  which  had  been  always  in 
use  before  1766,  or  from  the  partial  encroachment  which  had 
been  then  made,  but  which  still  left  such  a  passage  for  the  fish 
over  the  remaining  brushwood  weir  as  made  it  not  material  for 
the  plaintiff  to  assert  his  right.  A  rule  nisi  was  accordingly 
granted. 

Tapping,  Scarlet,  and  Holroyd  now  shewed  cause,  and 
argued  shortly  upon  the  weight  of  evidence  in  favour  of 
the  defendant's  right  to  have  a  weir  of  stone  if  he  pleased 
from  the  alteration  made  in  1766  so  long  acquiesced  in,  and 
followed  up  by  the  completion  of  the  work  in  1784.  And  they 
also  adverted  to  the  contrariety  of  evidence  as  to  the  injury  to 
the  plaintiff  from  the  latter  alteration. 

CockeU,  Serjt.,  Park,  Wood,  and  Raine  were  to  have 
supported  the  rule. 

LoBD  Ellenborough,  Gh.  J  : 

It  is  impossible  to  sustain  this  verdict.    The  right  set  up  by 
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the  defendant  to  have  a  stone  weir  is  plainly  founded  upon       Weld 

encroachment.    The  erection  of  weirs  across  rivers  w^s  repro-     Hornby. 

bated  in  the  earliest  periods  of  our  law.    They  were  considered 

as  public  nuisances.t    The  words  of  Magna  ChartaJ  are,  that 

^*all  weirs  from  henceforth   shall  be  utterly  pulled  down  by 

Thames  and  Medway,  and  through  all  England,"  &c.   *And  this      [  *199 1 

was  followed  up  by  subsequent  acts,§  treating  them  as  public 

nuisances,  forbidding  the  erection  of  new  ones,  and  the  enhancing, 

straitening,  or  enlarging  of  those  which  had  aforetime  existed. 

I  remember  that  the  stells  erected  in  the  river  Eden  by  the  late 

Lord  Lonsdale  and  the  corporation  of  Carlisle,  whereby  all  the 

fish  were  stopped  in  their  passage  up  the  river,  were  pronounced 

in  this  Court,  upon  a  motion  for  a  new  trial,  to  be  illegal  and  a 

public  nuisance.    Now  here  it  appears  that  previous  to  the 

erection  of  this  complete  stone  weir  there  had  always  been  an 

escape  for  the  fish  through  and  over  the  old  brushwood  weir,  in 

which  those  in  the  stream  above  had  a  right ;  and  it  was  not 

competent  for  the  defendant  to  debar  them  of  it  by  making  an 

impervious  wall  of  stone  through  which  the  fish  could  not 

insinuate  themselves,  as  it  is  well  known  they  will  through  a 

brushwood  weir,  and  over  which  it  is  in  evidence  that  the  fish 

could  not  pass,  except  in  extraordinary  times  of  flood.     And 

however  20  years  acquiescence  may  bind  parties  whose  private 

rights  only  are  affected ;  yet  the  public  have  an  interest  in  the 

suppression  of  public  nuisances,  though  of  longer  standing.    No 

objection  however  of  this  sort  can  apply  to  the  present  case, 

where  the  action  was  commenced  within  20  years  after  the 

complete  extension  of  the  stone  weir  across  the  river,  by  which 

it  is  proved  that  the  plaintiff  has  been  injured.     Then,  however 

general  the  words  of  the  ancient  deeds  may  be,  they  are  to  be 

construed,  as  Lord  Coke  says,  by  evidence  of  the  manner  in 

which  the  thing  has  been  always  possessed  and  used. 

Lawrence,  J. : 

The  jury  themselves  have  found  the  fact,  that  the  plaintiff's 

t  See  the  comments  on  this  judg-  t  ^*  2^* 

ment    in    Lecontfield    v.   LeconsfiM         §  Vide  12  Ed.  IV.  c.  7. 
(1870)  L.  E.  5  C.  P.  657,  726.— R.  C. 

R  R  2 
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Weld  fishery  is  injured  by  the  stone  *weir,  and  therefore  the  verdict  ia 
Ho^Y.  against  the  evidence :  and  there  is  no  bar  to  the  action  from  any 
[  *200  ]      length  of  possession  in  the  defendant. 

Per  Curiam  :  Rule  absolute. 


1806.  STAMMEES  v.   DIXON. 

^^*  (7  East,  200—209;  S.  C.  3  Smith,  261—266.) 

[  200  ]  One  may  hold  the  prima  tonaura  of  land  as  copyhold,  and  another 

may  have  the  soil  and  every  other  beneficial  enjo^'ment  of  it  as  free- 
hold. And  ancient  admissions  of  the  copyholder  and  those  under 
'whom  he  claims  the  land,  by  the  description  of  "  tres  acraa  prati"  may 
be  construed  only  to  caiTy  the  prima  tonsurat  if  in  fact  they  have 
enjoyed  no  more  under  such  admissions,  while  another  has  had  the 
after-crop,  and  has  cut  the  trees  and  fences,  scoured  the  ditches,  repaired 
the  fences,  and  kept  the  drains ;  though  the  copyholder  may  have  paid 
all  the  rates  and  taxes,  which  was  in  his  own  wrong. 

Trespass  for  breaking  and  entering  the  plaintifiTs  close  called 
Birds  Mead,  in  Langford,  in  the  county  of  Essex,  and  removing 
the  earth  there,  &c.  The  declaration  contained  four  counts,  the 
two  first  for  trespasses  committed  on  the  16th  of  May,  1803,  and 
on  divers  other  days  before  the  exhibiting  of  the  plaintiffs  bill, 
and  the  two  last  for  trespasses  committed  on  the  31st  December, 
1804,  and  on  divers  other  days,  &c.  and  carrying  away  a  wooden 
tunnel  from  the  close.  Plea  1st,  not  guilty ;  2ndly,  as  to  the 
first  and  second  counts,  that  the  close  in  which,  &c.  was  called 
and  known  as  well  by  the  name  of  Monks  Hope  as  of  Birds  Mead, 
and  was  a  copyhold  tenement  of  the  manor  of  Hatfield  Peverell 
in  Essex ;  and  that  before  the  trespasses  complained  of,  viz.  on 
the  28th  of  September,  1782,  the  lord  granted  the  said  copyhold 
to  one  S.  Sandford,  habendum  to  him  his  heirs  and  assigns,  at 
the  will  of  the  lord  according  to  the  custom  of  the  said  manor, 
by  virtue  whereof  S.  S.  entered  and  was  seised  in  fee,  according 
to  the  custom  of  the  manor;  and  then  the  defendant,  as  his 
servant,  and  by  his  command,  justified  the  breaking  and  enter- 
ing, &c.  And  as  to  the  trespasses  in  the  third  and  last  counts, 
the  defendant  justified  in  like  manner  under  S.  S.  as  a  customary 
tenant  of  the  said  manor  under  a  grant  from  the  lord  of  a 
customary  tenement  on  the  12th  of  April,  1804,  to  S.  S.,  his 
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heirs,  &c.     The  replication  joined  issue  on  the  plea  of  not  guilty,     Stammers 
and  *denied  that  the  close  in  which,  &c.  was  a  copyhold  tene-       dixox. 
ment,  as  alleged  in  the  second  plea,  or  a  customary  tenement,  as      C  *^^^  ] 
alleged  in  the  third  plea,  of  the  manor  of  Hatfield  Peverell ;  on 
which  issues  were  also  joined. 

The  action  was  brought  at  the  last  assizes  for  Essex  before 
Heath,  J.  in  order  to  try  the  plaintiff's  right  to  the  soil  of  the 
close  in  question ;  the  plaintiff  claiming  it  as  his  freehold,  the 
defendant  insisting  that  it  was  his  copyhold  or  customary  estate 
holden  of  the  manor  of  Hatfield  Peverell.  It  appeared  that  the 
close  was  known  as  well  by  the  name  of  Birds  Mead  as  of  Monks 
Hope ;  that  it  was  low  meadow  land,  consisting  of  three  acres, 
bounded  on  one  side  by  the  river  Blackwater,  on  another  side  by 
a  small  ditch  or  grip,  beyond  which  was  a  piece  of  land,  half  an 
acre,  in  the  occupation  of  the  plaintiff,  rented  by  him  of  a  Mr. 
Westcomb,  and  called  Westcomb's  Half-acre.  The  plaintiff  had 
scoured  the  river,  and  laid  part  of  its  mud  on  the  banks  for  the 
purpose  of  raising  them ;  the  throwing  back  of  which  into  the 
river  by  the  defendant  was  one  of  the  trespasses  complained  of. 
And  the  defendant  had  also  removed  from  the  grip  or  ditch  an 
old  trunk  which  had  a  valve  that  prevented  the  river  from  flowing 
into  the  close  in  times  of  flood,  and  at  other  times  carried  off  the 
water  from  the  close,  which  was  the  other  act  of  trespass  com- 
plained of.  It  appeared  in  evidence,  that  the  plaintiff  and  all 
former  occupiers  of  the  close  under  Mr.  Westcomb,  and  those 
whose  estates  he  has,  for  more  than  60  years  past  had  exercised 
divers  acts  of  ownership  upon  the  said  three  acres  after  the  fore- 
crop  had  been  taken  by  the  defendant  and  those  under  whom  he 
claims.  Mr.  Westcomb's  tenants  had  always  turned  their  cattle 
on  the  three  acres,  and  had  the  exclusive  feeding  of  them  from 
Old  Lammas  till  Old  May-day.  They  had  cut  the  bushes  for  re- 
pairing the  ^fences  of  the  close ;  and  at  subsequent  periods  [  *202  j 
erected  and  maintained  at  their  expense  posts  and  rails  on  part 
of  the  premises :  they  had  put  down  the  wooden  tunnel  in  the 
ditch  ;  and  had  from  time  to  time  lopped  two  ashes  and  a  willow 
growing  on  the  premises ;  and  frequently  scoured  the  ditch  or 
grip  before-mentioned.  One  of  the  tenants  about  IS  years  ago 
had  scoured  the  river,  and  laid  the  mud  on  the  banks ;  and 


614  1806.    K.  B.    7  EAST,  202—203.  [b.r. 

stammebs  another  former  tenant  or  owner  of  Westcomb's  estate  had  cut 
Dixon.  ^^^  bushes  on  the  three  acres  and  carried  them  to  repair  the 
fences  of  the  adjacent  field  in  his  occupation.  On  the  other  hand, 
the  defendant  (who  had  purchased  from  S.  Sandford  on  the 
12th  of  April,  1804)  proved  that  S.  Sandford,  and  all  those  whose 
estate  he  had,  had  always  taken  the  forecrop  of  grass  and  pasturage 
from  Old  May  to  Old  Lammas  day.  That  the  Sandfords,  (who 
lived  four  miles  off,  and  had  no  other  lands  nearer,)  had  scoured 
the  ditch  or  grip  twice.  That  they  had  paid  all  the  parish  rates, 
the  land-tax,  and  the  composition  for  the  highways,  in  respect  of 
the  three  acres.  And  he  also  produced  the  court  rolls  of  the 
manor  of  Hatfield  Peverell,  which  are  extant  only  from  the  reign 
of  Queen  Mary,  in  which  appeared  an  entry  of  a  surrender  in  the 
18th  of  Eliz.  by  John  Bird  and  Margery  his  wife  of  a  copyhold 
tenement,  by  the  description  of  "  Tres  acrasprati,  vocati  Monk's 
Hope,  jacentes  in  Langford,"  to  the  use  of  the  surrenderors  and 
the  survivor  for  life,  remainder  to  the  heirs  of  the  wife ;  with  an 
admission  according  to  the  surrender :  and  there  were  seven 
other  similar  Latin  entries  of  admissions,  surrenders,  descents, 
and  devises,  (including  a  recovery) ;  and  also  regular  entries  in 
English  from  the  year  1747,  when  a  Sandford  was  first  admitted, 
down  to  the  12th  of  April  1804,  when  S.  Sandford,  who  was 

[  *203  ]  before  admitted  in  fee,  ^surrendered  to  the  defendant ;  in  all 
which  English  entries  the  premises  are  described  as  ''  three  acres 
of  meadow  lying  in  Langford,  called  Monk's  Hope."  The  learned 
Judge  being  desirous  of  referring  the  question  of  law  to  this 
Court,  and  for  that  purpose  of  settling  the  facts  as  to  those  acts 
of  ownership  which  had  been  exercised  by  the  plaintiff  and 
defendant  respectively,  left  it  to  the  jury  to  say  in  whose  favour 
the  weight  of  evidence  preponderated,  exclusive  of  the  entries  of 
admissions  in  the  Court  rolls,  the  construction  and  effect  of 
which  he  was  desirous  to  reserve  for  the  consideration  of  this 
Court :  and  under  that  advice  the  jury  first  found  that  the  weight 
of  evidence  in  respect  of  those  acts  of  ownership  was  in  favour  of 
the  plaintiff.  Whereupon  the  learned  Judge  directed  them  to 
find  a  general  verdict  for  the  plaintiff ;  he  being  of  opinion  that 
though  the  terms  of  the  surrenders  and  admissions  were  suffici- 
ently comprehensive  to  pass  the  soil  and  freehold ;  yet  that,  as 
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in  ancient  grants,  the  legal  import  might  be  restrained  by  long  Stammers 
concomitant  usage,  which  might  be  taken  as  evidence  of  the  dixon. 
original  mtent  of  the  parties  in  making  the  grant ;  so  here  by 
received  usage  the  grant  might  be  restrained  to  and  only  pass 
the  forecrop,  which  would  not  carry  the  soil :  but  he  permitted 
the  defendant's  counsel  to  move  to  set  aside  the  verdict  for  the 
plaintiff,  and  enter  a  verdict  for  the  defendant,  if  this  Court 
should  be  of  opinion  with  the  latter  upon  the  construction  and 
effect  of  the  written  evidence.  And  a  rule  nisi  having  been 
obtained  in  last  Michaelmas  Term, 

Shepherd  and  Bayley^  Serjts.  now  shewed  cause.     *    *     ♦ 

Garrow  and  Marryat  in  support  of  the  rule :  [  205  ] 

Admitting  that  the  right  to  the  fore-crop  is  not  conclusive  of 
the  right  to  the  soil,  yet  prima  facie  the  enjoyment  of  the  fore- 
crop  imports  the  possession  of  the  freehold ;  and  such  is  the  pre- 
sumption of  law  in  the  absence  of  other  *more  certain  evidence  of      [  *206  ] 
the  original  grant,  according  to  the  opinion  in  Ward  v.  Petife7\^ 

(Lawbekce,  J.  observed  that  Lord  Eenyon,  in  a  case  of  New- 
stead  V.  Keys,  E.  84  Geo.  111.  had  said  that  the  opinion  there 
delivered  was  not  quite  accurate ;  for  that  all  which  was  there 
determined  was  that  prima  tonsura  was  evidence  only  of  the  right 
to  the  soil.  To  which  Marryat  answered  that  he  was  counsel  in 
that  case,  and  that  the  verdict  was  in  favour  of  the  party  who 
had  enjoyed  the  prima  tansura.) 

And  in  a  case  where  the  claims  of  both  parties  must  originate 
from  grant  every  presumption  is  to  be  made  in  favour  of  him  who 
shews  a  grant  comprehending  the  soil  in  the  terms  of  it,  and 
against  the  party  who  does  not  produce  any  title  deeds,  which  he 
may  purposely  withhold  because  they  may  only  convey  the 
after-crop.  Neither  were  the  other  acts  of  ownership  (exclusive 
of  taking  the  fore-crop  by  the  defendant)  all  in  favour  of  the 
plaintiff ;  for  the  defendant  had  scoured  the  ditch  twice.  And  as 
to  the  setting  up  and  repair  of  the  fences,  to  which  purpose  also 

t  Oro.  Car.  362. 
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Stakmebs  the  cuttings  of  the  trees  and  bushes  were  applied,  it  is  rather  a 
Dixon.  burthen  than  a  benefit,  and  was  much  overbalanced  by  the  pay- 
ment of  all  the  rates  and  taxes  for  the  whole  land  by  the  defen- 
dant. At  any  rate  however  the  effect  of  the  entries  in  the  court 
rolls  ought  not  to  have  been  withdrawn  from  the  consideration  of 
the  jury  ;  for  at  least  they  were  important  to  show  in  what  right 
the  defendant  claimed  to  take  the  fore-crop,  and  those  entries  went 
to  shew  that  he  claimed  in  right  of  the  ownership  of  the  soil. 

LoBD  Ellenborol'gh,  Ch.  J. : 

Upon  the  first  discussion  of  this  question,  though  I  thought 
[  *207  ]  the  verdict  was  right,  *yet  I  doubted  how  far  the  learned  Jud<;e'8 
direction  could  be  sustained ;  but  I  am  now  satisfied  that  they 
were  both  right.  This  is  an  action  for  certain  trespasses  alleged 
to  have  been  committed  in  the  plaintiffs  close  called  Birdsmead, 
which  close,  known  otherwise  by  the  name  of  Monks  Hope,  the 
defendant  by  his  plea  alleges  to  be  copyhold  holden  under  the 
manor  of  Hatfield  Peverell,  and  justifies  the  trespasses  in  that 
close  under  a  grant  from  the  lord,  and  by  the  command  of  the 
coi)yholder.  Now  the  word  **  close  "  imports  in  the  abstract  the 
interest  in  the  soil ;  and  if  the  defendant;  only  make  out  that  he 
has  a  partial  interest  in  the  land,  such  as  the  right  jmnue 
tonsurcBy  the  issue  must  be  found  against  him.  And  the  evidence 
shews  that  from  all  time  the  defendant's  benefit  has  been 
confined  to  the  taking  the  fore-crop,  and  that  every  other  benefit 
of  the  land  has  been  enjoyed  by  those  from  whom  the  plaintiff 
claims.  We  must  then  construe  the  rights  of  the  parties,  how- 
ever derived  from  ancient  grants,  consistently  with  the  posses- 
sion :  and  there  will  then  exist  a  copyhold  interest  in  the  imma 
tonsura  for  the  defendant,  and  every  other  freehold  interest  in 
the  land  for  the  plaintiff.  But  this,  it  is  said,  is  inconsistent 
with  the  entries  on  the  Court  rolls,  which  grant  an  interest  in 
the  soil  to  the  tenant,  and  were  evidence  for  the  jury  to  shew  in 
what  right  the  defendant  claimed  and  took  the  fore-crops.  The 
admissions  are  to  '*  tres  acras  prati ;  "  but  can  it  be  said  that  the 
word  prati  is  not  open  to  receive  any  construction  which  will 
carry  a  less  interest  than  the  whole  right  to  the  soil.  The  Judge 
thought  that  if  the  usage  in  fact  were  that  the  defendant  and 
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those  under  whom  he  claimed  had  never  enjoyed  any  other     Stammebs 
benefit  of  the  land  than  the  fore-crop,  and  that  those  under       dixok. 
whom  the  plaintiff  claimed  had  enjoyed  every  other  benefit  of  it, 
that  word  might  receive  *a  construction  conformable  to  the       t  *^^^  3 
actual  enjoyment:   and  I  think  he  was  right  in  that  opinion. 
And  then  he  properly  put  the  question  to  the  jury  to  say  how  the 
fact  of  the  enjoyment  was  :  and  when  they  found  that  the  pos- 
session of  every  thing  but  the  prima  tonsura  had  been  with  the 
plaintiff;  he  gave  it  as  his  opinion  that  the  word  prati  would 
admit  of  such  a  construction  as  to  pass  only  the  fore-crop  to  the 
defendant ;  and  that  therefore  notwithstanding  those  admissions 
the  jury  might  find  for  the  plaintiff ;  reserving  for  the  judgment 
of  this  court  the  simple  question  of  law  upon  the  legality  of  such 
construction.     With  that  direction,  so  understood,  I  do  not  find 
fault,  thinking  it  substantially  right. 

Lawrence,  J. : 

I  am  of  the  same  opinion.  The  learned  Judge  told  the  jury, 
that  they  need  not  consider  the  effect  of  the  admissions,  because 
the  construction  of  them  was  with  him.  He  could  not  have 
meant  to  say,  that  the  admissions  were  not  to  be  considered  at 
all:  but  he  desired  them  first  to  consider  the  weight  of  the 
evidence  of  acts  of  ownership ;  and  when  they  had  found  that 
in  favour  of  the  plaintiff,  he  considered  that  the  word  prati  with 
reference  to  the  usage  might  be  confined  to  the  prima  tonsura  of 
the  land.  That  in  substance  was  the  direction  on  which  the 
verdict  was  founded.  And  on  the  merits  I  see  no  ground  for 
setting  it  aside.  The  taking  of  the  fore-crop  is  only  evidence  of 
the  right  to  the  soil,  and  all  the  rest  of  the  evidence  was  with 
the  plaintiff.  And  at  all  events  nothing  can  be  inferred  from 
the  charge  upon  the  defendant  for  all  the  taxes  of  the  land ; 
which  was  certainly  wrong,  as  they  ought  to  have  been 
Apportioned  according  to  the  value  of  the  enjoyment  by  the 
respective  parties. 

Le  Blanc,  J. :  [  209  ] 

The  only  question  is,  whether  we  should  send  this  case  to  a  new 
trial  in  order  to  have  in  substance  the  same  direction  given  to 
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Stamhebs  another  jury.  For  on  the  next  trial  the  Judge  would  tell  the 
DixoK.  ]^^7'  ^^^^  ^^  ^^^  admissions  might  either  be  construed  to  pass 
the  whole  soil,  or  only  the  first  crop,  they  ought  to  take  into 
their  consideration  the  weight  of  evidence  of  all  other  acts  of 
ownership  and  enjoyment  by  the  plaintiff  and  those  under  whom 
he  claimed,  as  shewing  his  right  to  every  other  interest  in  the 
land  except  the  first-crop ;  and  that  the  terms  of  the  admissions 
were  not  incompatible  with  such  a  right  in  the  plaintiff.  In 
that  view  of  the  case  the  same  thing  has  in  effect  been  done. 
There  were  certain  written  entries  given  in  evidence  on  the  part 
of  the  defendant,  upon  the  construction  of  which  the  jury  were 
properly  to  take  the  advice  of  the  Judge :  and  the  Judge  told 
them,  that  according  as  they  found  the  weight  of  the  evidence 
of  acts  of  ownership  with  the  defendant  or  the  plaintiff,  he  wa& 
of  opinion  that  those  admissions  would  carry  the  whole  soil» 
or  only  the  first-crop  to  the  defendant.  There  was  nothing 
therefore  withdrawn  from  the  consideration  of  the  jury,  which 
they  ought  properly  to  have  considered  apart  from  the  advice  of 

the  Judge. 

Rule  discharged. 


1806.       SWAN  AND  Others  v.  STEELE,  Clerk,  and  WOOD. 

-^J^'  (7  East,  210—214;  S.  C.  3  Smith,  199—203.) 

[  210  J  A.,  B.,  and  0.  traded  under  the  firm  of  A.  and  B.  in  the  cotton 

business,  0.  not  being  known  to  the  world  as  a  partner;  and  A.  and 
B.  traded  as  partners  alone  under  the  same  firm  in  the  business  of 
grocers ;  in  which  latter  business  they  became  indebted  to  D.,  and  gave 
him  their  acceptance,  which  not  being  able  to  take  up  when  due,  they, 
in  order  to  provide  for  it,  indorsed  in  the  common  firm  of  A.  and  B.  a 
bill  of  exchange  to  D.,  which  they  had  received  in  the  cotton  business 
in  which  C.  was  interested ;  but  such  indorsement  was  unknown  to  C.^ 
of  whom  D.  the  indorsee  had  no  knowledge  at  the  time :  held  that  such 
indorsement  in  the  firm  common  to  both  partnerships  of  a  bill  received 
by  A.  and  B.  in  the  cotton  business  bound  C.  their  secret  partner 
in  that  business,  and  that  consequently  C.  was  liable  to  be  sued  by 
D.  on  such  indorsement,  the  latter  not  knowing  of  the  misapplication  of 
the  partnership  fund  at  the  time.f 

In  assumpsit,  the  plaintiffs  declared,  first,  on  a  bill  of  exchange, 
dated  26th  of  August,  1808,  drawn  by  D.  Maitland  on  Campbell 

t  [Cp.  and  dist.  Yorkshire  Banking  Co,  v.  Beataon  (18S0)  5  C.  P.  Div.  109. 
— F.  P.] 
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&  Go.  for  8422.,  payable  to  the  order  of  the  defendants  and  one  swah 
Geo.  Payne,  deceased,  three  months  after  date,  and  indorsed  by  8rxia.£. 
the  defendants  and  Payne,  under  the  firm  of  Wood  &  Payne,  to 
the  plaintiffs;  and  which  bill  Campbell  &  Go.  had  accepted. 
The  plaintiffs  also  declared  for  goods  sold  and  delivered,  and  on 
the  common  money  comits.  The  defendant  Steele  pleaded  noji 
assumpsit,  and  the  defendant  Wood  suffered  judgment  by  default. 
And  at  the  sittings  after  last  Trinity  Term  at  Guildhall  the  jury 
found  a  verdict  for  the  plaintiffs  for  368/.  &8.  id.,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

Wood  &  Payne  mentioned  in  the  pleadings  were  wholesale 
grocers  in  Liverpool,  trading  under  the  firm  of  Wood  &  Payne 
from  Jan.  1802  until  Jan.  1804 ;  with  whom  the  defendant  Steele 
became  a  partner  in  May,  1802,  and  so  continued  till  January, 
1804,  in  the  business  of  buying  and  selling  cotton  ;  which  busi- 
ness was  also  carried  on  under  the  same  firm  of  Wood  &  Payne, 
and  at  their  counting-house ;  but  Steele  was  never  interested  in 
the  grocery  business.  Steele  took  no  active  part  in  the  cotton 
concern  ;  nor  was  it  known  to  the  world  or  to  the  plaintiffs  that 
he  was  a  partner.  The  plaintiffs  sold  to  Wood  &  Payne,  as 
grocers,  a  quantity  of  sugar,  for  which  they  gave  their  acceptance 
in  the  firm  of  Wood  &  Payne  *at  four  months,  due  the  11th  of  T  *2ii  ] 
October,  1808 ;  and  not  being  able  to  provide  for  it  when  due. 
Wood  &  Payne,  on  the  8th  of  October,  1803,  delivered  to  the 
plaintiffs  the  bill  mentioned  in  the  declaration  due  the  29th  of 
November,  with  others,  to  provide  for  that  acceptance ;  and  the 
said  bill  was  indorsed  by  either  Wood  or  Payne  in  the  firm  of 
Wood  &  Payne,  without  the  actual  knowledge  of  Steele,  as  all  other 
bills  in  the  cotton  concern  were.  The  said  bill  had  been  paid  to 
Wood  &  Payne  as  cotton  dealers  by  the  drawer  thereof  for  cotton 
sold  to  him,  in  which  Steele  was  as  aforesaid  interested ;  and  the 
name  ^'  D.  Maitland  "  thereto  subscribed  as  the  drawer,  was  the 
hand- writing  of  D.  Maitland  of  Wigan,  to  whom  the  cotton  was 
Bold.  The  said  bill  has  been  dishonoured,  of  which  Wood  & 
Payne  had  due  notice.  Wood  &  Payne  became  bankrupts  on 
the  16th  of  January,  1804,  and  the  effects  of  the  said  cotton 
concern  are  insufficient  to  discharge  its  debts ;  and  Steele  when 
he  has  discharged  those  debts  will  be  a  creditor  of  the  concern. 


020  1806.    K.  B.    7  EAST,  211—212.  [a.R. 


SwAK       The  question  for  the  opinion  of  the  Court  was,  whether  the 
Steele,      plaintiffs   were  entitled  to  recover?    If  they  were,   then  the 

verdict  was  to  stand ;  otherwise,  a  verdict  was  to  be  entered  for 

the  defendant  Steele. 

Wood,  for  the  plaintiffs  : 

Wood  &  Payne,  being  partners  with  Steele,  had  authority  to 
dispose  of  the  partnership  effects  for  such  purposes  as  they 
thought  proper.  One  partner  may  negotiate  or  indorse  bills 
without  the  other;  so  he  may  sell  the  partnership  effects,  or 
release  partnership  debts.  And  he  is  only  liable  to  his  partners 
for  misapplication  of  the  funds :  but  it  is  a  good  disposition  as 
1  '212  ]  to  third  persons,  unless  they  collude  with  one  to  *defraud 
another  partner:  and  no  fraud  is  imputed  here.  The  Court 
then  desired  to  hear  the  other  side. 

lAtdeddUy  contra,  said,  that  the  bill  in  question  was  not  taken 
originally  as  payment  for  the  goods  in  the  usual  course  of  trade, 
but  was  afterwards  received  by  the  plaintiffs  as  collateral  security 
for  the  payment  of  Wood  &  Payne's  own  acceptance.  It  was 
therefore  given  by  the  two  partners  as  a  pledge,  and  not  as  pay- 
ment ;  and  one  partner  has  no  authority  to  pledge  the  goods  or 
securities  of  another.  The  only  difference  between  this  case  and 
that  of  Shirreff  v.  WiUcs  t  is,  that  there  the  creditor,  when  he 
accepted  the  security  from  one  of  the  partners  for  his  particular 
debt,  knew  that  it  was  part  of  the  partnership  funds. 

(Lord  Ellenborough  :  That  makes  all  the  difference.) 

But  whether  the  creditor  acquire  that  knowledge  before  or  after 
the  acceptance  of  the  bill  cannot  make  any  difference  in  this 
case,  where  he  seeks  to  bind  the  defendant  Steele  by  an  implica- 
tion of  law  in  consequence  of  the  fraudulent  act  of  his  partners ; 
not  having  looked  to  his  security  at  the  time.  For  no  contract 
can  arise  by  operation  of  law  out  of  a  fraud  against  an  innocent 
person,  because  of  the  ignorance  of  one  of  the  parties  to  the 
contract  at  the  time  of  the  interest  of  such  innocent  person.    If 

t  5  B.  B.  509  (1  East,  i8). 
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the  plaintiffs'  knowledge  of  Steele's  interest  in  the  bill  at  the        Swan 
time  of  its  indorsement  to  him  would  have  avoided  the  indorse-      st^le. 
ment  as  fraudulent,  it  is  incongruous  to  say  that  his  coming  to 
the  same  knowledge  subsequently  shall  give  him  a  new  security 
which  he  did  not  before  contemplate. 

(Le  Blanc,  J. :  Suppose  the  bill  had  been  made  payable  to 
Wood,  Payne,  and  Steele  by  name,  *and  Wood  had  indorsed  it  [  •sis  ] 
in  the  partnership  firm,  without  the  knowledge  of  Steele,  would 
not  that  have  bound  them  all,  unless  the  creditor  had  known  that 
this  was  done  without  the  knowledge  or  consent,  and  in  fraud  of 
Steele  ?) 

If  the  creditor  received  it  in  payment  for  the  individual  debt 
only  of  the  one  partner,  he  ought  perhaps  to  apply  to  the  other 
to  know  if  the  indorsement  were  made  with  his  consent,  without 
which  he  must  necessarily  know  that  it  was  a  fraud  upon  such 
other  partner. 

Lord  Ellenborouoh,  Gh.  J. : 

It  would  be  strange  and  novel  doctrine  to  hold  it  necessary  for 
a  person  receiving  a  bill  of  exchange  indorsed  by  one  of  several 
partners  to  apply  to  each  of  the  other  partners  to  know  whether 
he  assented  to  such  indorsement ;  or  otherwise  that  it  should  be 
void.  There  is  no  doubt  that  in  the  absence  of  all  fraud  on  the 
part  of  the  indorsee,  such  indorsement  would  bind  all  the 
partners.  There  may  be  partnerships  where  none  of  the 
existing  partners  have  their  names  in  the  firm.  Third  persons 
may  not  know  who  they  are;  and  yet  they  are  all  bound  by 
the  acts  of  any  of  the  partners  in  the  name  or  firm  of  the 
partnership.  The  case  is  too  clear  for  argument,  and  I  should 
not  have  permitted  the  point  to  be  reserved  if  I  had  not  under- 
stood at  the  trial  that  there  were  some  other  facts  in  the  case 
which  might  raise  a  doubt.  The  distinction  is  well  settled,  that 
if  a  creditor  of  one  of  the  partners  collude  with  him  to  take 
payment  or  security  for  his  individual  debt  out  of  the  partner- 
ship funds,  knowing  at  the  time  that  it  is  without  the  consent  of 
the  other  partner,  it  is  fraudulent  and  void ;  but  if  it  be  taken 
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Swan  bond  fide  without  Buch  knowledge  at  the  time,  no  eubseqnently 
Steele.  acquired  knowledge  of  the  misconduct  of  the  partner  in  giving 
[  *214  ]  such  security  can  disaffirm  the  act.  Now  here  the  *three 
persons  were  trading  under  the  firm  of  Wood  &  Payne,  and  in 
the  course  of  their  dealings  as  partners  received  the  bill  in 
question ;  and  it  was  competent  to  either  of  them  by  his  indorse- 
ment in  the  name  of  the  firm  to  pass  their  interest  in  the  bill : 
and  the  plaintiffs,  ignorant  of  any  fraud  at  the  time,  take  it  by 
such  indorsement  from  one  of  the  partners.  Then  if  the  interest 
of  the  plaintiffs  in  the  bill  were  once  well  vested,  no  subsequent 
knowledge  that  such  indorsement  was  made  without  the  consent 
of  one  of  the  partners  will  devest  it.  And  it  would  be  highly 
inconvenient  that  it  should ;  because  if  the  plaintiffs  had  been 
apprised  at  the  time  that  the  partner  who  indorsed  the  bill  had 
no  authority  to  do  so,  they  might  have  obtained  some  other 
security  for  their  demand. 

The  other  Judges  all  concurred. 

Postea  to  the  plaintiffs. 
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IGGULDEN  V.  MAY.f  lao^. 

(7  East,  237—246 ;  S.  C.  3  Smith,  269—280.)  J'^eb.  11. 

IGGULDEN  V.  MAY.  ["2^] 

In  Ebbob. 

(2  Bos.  &  P.  N.  E.  449—452.) 

One,  in  consideration  of  5^.  Ba.  in  nature  of  a  fine  and  of  a  yearly  ront 
of  6«.  9d.,  demised  certain  ground,  with  the  buildings,  &c.  for  twenty- 
one  years,  with  a  proviso  for  distress  if  the  rent  were  in  arrear  for 
fourteen  days.  And  the  lessor  covenanted  at  the  end  of  eighteen  years 
of  the  term,  or  before,  on  request  of  the  lessee,  to  grant  a  new  lease  of 
the  premises  *'  for  the  like  fine,  for  the  like  term  of  twenty-one  years, 
at  the  like  yearly  rent,  with  all  covenants,  grants,  and  articles,  as  in 
that  indenture  were  contained."  Held  that  this  covenant  was  satisfied 
by  the  tender  of  a  new  lease  for  twenty-one  years  containing  all  the 
former  covenants  except  the  covenant  for  future  renewal.  And  held 
that  an  averment  that  the  covenant  for  renewal  in  the  indenture 
declared  on  corresponded  with  various  other  leases,  before  then  succes- 
sively made  by  the  owners  of  the  inheritance  for  the  time  being,  could 
not  be  taken  in  aid  to  construe  the  meaning  of  the  indenture:  for 
supposing  such  evidence  were  admissible  in  any  case  where  the  renewals 
had  been  uniformly  the  same,  yet  non  constat  from  this  averment  that 
all  the  former  leases  contained  the  same  covenant  for  renewal. 

This  was  an  action  of  covenant  by  the  plaintiff,  claiming  by 
assignment  from  the  original  lessees,  against  the  defendant 
claiming  by  assignment  from  the  original  lessor,  upon  a  covenant 
contained  in  a  certain  indenture  of  lease,  dated  the  29th  of 
September,  1788,  whereby  one  John  Dilnot,  in  consideration  of 
the  payment  of  52.  8^.  in  the  nature  of  a  fine,  and  also  in  con- 
sideration of  the  yearly  rent  thereinafter  reserved,  demised  to 
John  Iggulden,  Elizabeth  Fleetwood,  and  Sarah  Iggulden, 
twenty-seven  perches  of  ground,  and  the  several  messuages  or 
tenements,  outhouses,  and  buildings  thereon,  or  on  part  thereof, 
situate  in  Deal  in  the  county  of  Kent,  habendum,  &c.  unto  the 
lessees,  their  executors,  &c.  for  the  term  of  twenty-one  years; 
reddendum  yearly  during  the  said  term  to  J.  Dilnot,  his  heirs, 

t  On  a  bill  in  equity  between  the  giving   no    final    decision    on    the 

same  parties,  Lord  Chancellor  Eldon  question.    The  decision  of  the  judges 

had    retained   the    bill    for    twelve  in  Iggulden  v.  May  is  referred  to  as 

months  with  liberty  to  bring  this  an  authority  by  Lord  Blackbukx 

action.     The  case  in  equity  is  re-  in    Swinburne  v.  Milburn  (1884)  9 

ported  in  9  Vesey,  p.   325,  but  is  App.  Cas.  844,  852,  54  L.  J.  Q.  B.  6, 

omitted  from  the  Eevised  Eeports  as  52  L.  T.  222.— B.  C. 
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laacLDEN  &c.  the  yearly  rent  of  6«.  9d.  at  Michaelmas.  And  that  if  the 
May.  said  rent  should  be  in  arrear  for  14  days  next  after  any  Michael- 
mas day  during  the  said  term,  it  should  be  lawful  for  J.  Dilnot, 
his  heirs,  &c.  to  enter  and  distrain,  &c.  And  J.  Dilnot  for  him- 
self, his  heirs,  &c.  covenanted  and  granted  to  the  lessees,  their 
executors,  &c.  *'  that  the  said  J.  Dilnot,  his  heirs  and  assigns,  at 
the  end  of  18  years  of  the  said  term  of  21  years,  or  before,  upon 
request  to  him  or  them  made  by  the  said  J.  Iggulden,  E.  F., 
[  *238  ]  and  S.  I.,  *their  executors,  &c.  and  at  the  costs  and  charges  of 
the  said  J.  Iggulden,  &c.  their  executors,  &c.  should  and  would 
make,  seal,  and  deliver  unto  the  said  J.  Iggulden,  E.  F.,  and 
S.  I.,  their  executors,  &c.  a  new  lease  of  the  said  27  perches  of 
ground,  with  the  appurtenances,  for  the  like  fine  or  consideration 
of  51.  88. y  for  the  like  time  and  term  of  21  years,  at  the  like 
yearly  rent  of  68.  9d.  payable  as  is  aforesaid,  with  all  covenants, 
grants,  and  articles  as  in  the  then  present  indentures  were 
contained,"  (meaning  the  said  indenture  now  brought  here  into 
court  as  aforesaid,  and  the  counterpart  thereof).  By  virtue  of 
which  demise  the  said  lessees  entered  and  became  possessed  for 
the  said  term ;  the  reversion  thereof  belonging  to  J.  Dilnot  in  fee. 
The  declaration  then  stated,  that  the  said  term  during  the  con- 
tinuance of  it  became  vested  in  the  plaintiff  through  several 
mesne  assignments,  and  that  the  reversion  of  the  premises 
became  vested  in  the  defendant  in  fee  by  conveyance.  And  then 
the  plaintiff  averred,  that  the  aforesaid  indenture  of  lease  con- 
tained no  other  covenant,  grant,  article,  or  clause  than  such  as 
are  herein-before  set  forth,  and  that  the  covenants,  grants,  and 
articles,  in  that  indenture  contained  correspond  (except  as  to  the 
date  and  names  of  the  parties)  with  those  expressed  in  various 
other  leases  before  then  successively  made  and  executed  of  the 
premises  comprised  in  the  said  first-mentioned  indenture  by  the 
owners  for  the  time  being  of  the  inheritance  thereof,  on  renewals 
from  time  to  time  granted  [by  such  owners,  at  the  like  yearly 
rent  of  68.  dd.,  in  consideration  of  a  like  sum  of  5/.  Qs.  paid  in 
the  nature  of  a  fine  upon  every  such  renewal.  And  then  the 
plaintiff  assigned  as  a  breach,  that  after  the  assignment  of  the 
reversion  to  the  defendant,  and  whilst  the  plaintiff  continued  so 
possessed  of  the  demised  premises,  and  before  the  end  of  18 
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years  of  the  said  term  of  21  years  granted  by  the  said  *iiiden-  Iooulden 
tare,  viz.  on  the  21st  of  September,  1801,  he  (the  now  plaintiff)  maV. 
gave  notice  to  the  defendant  of  the  demised  premises  having  [  •239  ] 
been  so  assigned  to  the  plaintiff,  and  requested  the  defendant,  as 
assignee  of  the  reversion,  at  the  costs  of  the  plaintiff,  to  give  him 
s  new  lease  of  the  premises,  for  the  like  fine  of  5Z.  80.,  for  the 
like  term  of  21  years,  at  the  like  yearly  rent  of  6$.  9(2.,  payable, 
&c.  with  all  covenants,  grants,  and  articles,  as  in  the  said  inden- 
ture of  lease  were  contained,  and  particularly  with  such  covenant 
for  renewal  as  is  contained  therein,  under  the  like  terms  as  ex- 
pressed in  that  indenture,  according  to  the  form  and  effect  of  the 
same.  And  though  the  plaintiff  was  ready  and  willing,  and 
offered  to  the  defendant  to  pay  the  costs  of  such  new  lease,  and 
to  pay  him  such  fine  of  51.  8«.,  yet  the  defendant  did  not  give 
him  such  new  lease  with  all  covenants,  &c.,  but  on  the  contrary 
refused  to  make  the  plaintiff  a  new  lease  containing  any  covenant 
for  further  renewal,  contrary  to  the  form  and  effect  of  the  said 
indenture  and  covenant,  &c.,  to  the  plaintiff's  damage  of 
1,000Z. 

The  defendant  by  his  plea,  after  craving  oyer  of  the  indenture 
of  demise,  and  protesting  that  the  covenants,  grants,  and  articles 
therein  do  not  correspond  with  those  expressed  in  various  other 
leases  before  then  successively  made  of  the  premises  comprised 
in  that  indenture  by  the  owners  for  the  time  being  of  the  inheri- 
tance thereof,  upon  renewals  from  time  to  time  granted  by  such 
owners,  as  in  the  declaration  is  alleged ;  pleaded,  that  since  he 
became  seised  of  the  reversion,  and  the  plaintiff  became  possessed 
of  the  residue  of  the  said  term,  he  the  defendant  has  been  and  is 
willing  to  grant  the  plaintiff  a  new  lease  of  the  premises,  with  all 
such  covenants,  grants,  and  articles  as  in  the  said  indenture  of 
demise  are  contained,  excepting  *only  the  covenant  for  renewal.  [  *240  ] 
And  then  he  stated,  that,  when  so  requested,  he  did  make  to  the 
plaintiff  a  new  lease  with  all  such  covenants,  &c.  except  only  the 
covenant  for  renewal ;  of  which  he  gave  notice  to  the  plaintiff, 
who  refused  to  accept  the  same.  The  plea  then  set  forth  ver- 
batim the  new  lease  so  made  and  tendered  by  the  defendant, 
(which  was  the  same  as  the  former,  except  in  the  covenant  for 
renewal ; )  and  averred,  that  the  premises  comprised  in  the  latter 
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loouLDEN    were  the  same  as  those  in  the  former  indenture.    To  this  there 
Mat.        ^sis  ^  general  demurrer,  and  joinder. 

This  case  was  argued  in  Easter  Term  last  by  Marryat  in  sup- 
port of  the  demurrer,  and  Abbott,  contra.  But  as  the  Court  in 
giving  judgment  went  very  fully  into  the  case,  and  noticed  the 
principal  arguments ;  and  as  all  the  authorities  which  were  cited 
are  collected  in  the  report  of  the  same  case  in  the  Court  of 
Chancery,  in  9  Yes.  325,  and  in  Mr.  Hargreave's  argument 
in  the  case  of  Lord  Inchiquin  v.  Bumel,  Harg.  Jur.  Arg.  411,  it 
is  unnecessary  to  repeat  them.  The  case  stood  over  for  consider- 
ation till  this  Term,  when 

Lord  Ellbnborough,  Ch.  J.  delivered  the  opinion  of  the  Court. 
After  stating  the  pleadings : 

The  question  arising  upon  the  whole  of  the  record  is,  Whether 
the  plaintiff  were  entitled  to  have  a  lease  executed  to  him  con- 
taining the  covenant  of  renewal?  And  which  question  itself 
depends  upon  the  intent  of  the  parties,  as  it  is  to  be  collected 
from  an  instrument  inaccurately  framed,  and  from  its  shortness 
affording  little  matter  from  whence  arguments  can  be  drawn  to 
explain  its  meaning. 
[  241  ]  The  rules  of  construction  applicable  to  covenants  are  so  well 

known,  that  it  is  hardly  necessary  to  cite  authorities  to  shew 
that  every  covenant  is  to  be  expounded  with  a  regard  to  its  con- 
text ;  that  such  exposition  must  be  upon  the  whole  instrimient, 
ex  antecedentibuB  et  conaequentibua^  and  according  to  the  reason- 
able sense  and  construction  of  the  words.  Plowd.  829.  In  con- 
formity to  which  rules,  and  in  support  of  the  apparent  intent  of 
the  parties,  covenants  in  large  and  general  terms  have  been  fre- 
quently narrowed  and  restrained.  The  cases  of  Cage  v.  PaxtoUy 
1  Leon.  116,  and  Broughton  v.  Conway,  Moor  58,  are  authorities 
to  this  effect.  Having  referred  generally  to  these  cases  for  the 
ground  upon  which  the  present  may  be  decided,  it  is  to  be  seen 
whether  that  part  of  the  covenant  relied  on  by  the  plaintiff,  viz. 
**  to  grant  a  new  lease  with  all  the  covenants  of  the  then  granted 
lease,"  is  not  to  be  narrowed  so  as  to  except  that  particular  co- 
venant.   And  though  some  attempts  were  made  in  argument  to 
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shew  that  the  indenture  itself  contained  some  particulars  from  loauLonx 
which  an  intention  to  covenant  for  a  perpetual  renewal  might  be  may. 
collected,  they  appeared  to  us  of  too  slight  a  nature  to  afford  any 
solid  foundation  for  such  an  inference ;  and  that  the  case  neces- 
sarily resolves  itself  into  this  question,  viz.,  whether  a  covenant 
to  grant  a  new  lease  with  all  covenants  can  be  satisfied  by  a 
lease  with  all  covenants  except  the  covenant  for  renewal.  The 
argument,  that  a  covenant  for  a  lease  with  all  the  covenants 
cannot  be  satisfied  by  a  lease  with  all  but  one,  will  have  no 
weight,  if  according  to  the  fair  construction  of  the  lease,  that  one 
covenant  should  be  found  to  have  nothing  to  do  with  the  subject 
matter  to  be  granted.  The  covenant  is,  '^  at  the  end  of  18  years 
of  the  term  of  21  years  "  granted  by  the  lease,  to  grant  "  a  new 
lease  for  the  like  time  and  term  of  *one-and-twenty  years,  with  [  '242  ] 
all  covenants,  grants  and  articles,  as  in  that  indenture  contained." 
The  subject-matter  therefore  of  the  grant  is  one  lease,  not  many  ; 
for  a  new  lease  is  the  same  as  one  new  lease ;  and  if  the  parties 
intended  to  contract  for  one  lease,  there  can  be  no  doubt  that  the 
covenants  to  be  introduced  must  be  commensurate  with  the  dura- 
tion of  such  lease,  and  suited  to  the  subject-matter  of  the  grant. 
And  the  words,  **  with  all  covenants,  grants  and  articles,  as  in 
the  then  present  indentures  were  contained,"  so  understood, 
amount  only  to  a  loose  and  general  mode  of  expressing  in  sub- 
stance, what  follows,  viz.  '^  with  all  such  provisions  relative  to 
the  enjoyment  of  the  new  lease  for  21  years  as  are  contained  in 
the  present  lease,  relative  to  the  now  subsisting  term  of  21 
years. '  If  the  continued  grant  of  successive  leases,  and  not  the 
grant  of  one  only,  were  intended,  it  is  natural  to  expect  that  words 
should  have  been  used  distinctly  marking  a  right  of  repeated 
renewal,  instead  of  expressions  more  immediately  applicable  to 
the  case  of  a  single  additional  lease.  The  argument  for  the  de- 
fendant rests  upon  that  which  is  not  the  natural  construction  of 
such  a  covenant :  it  is  a  construction  which,  without  any  appar- 
ent consideration  for  a  grant  in  such  extent,  leads  virtually  to  a 
grant  in  perpetuity :  whereas  the  other  construction  leads  only 
to  a  single  renewal  for  the  same  period  of  time ;  and  therefore  is 
a  much  more  reasonable  construction,  and  primd  facte  more 
entitled  to  adoption  on  that  account  than  the  former.  The  case 
on  the  part  of  the  plaintiff  supposes  that  it  was  the  intention  of 
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iGouLDEN    the  parties  to  express  what,  if  they  had  so  intended,  might  hare 
May.        been  expressed,  without  diflSculty  or  ambiguity,  by  words  which 
would  have  obviously  occurred  to  the  most  unexperienced  drafts- 
[  •243  ]      man.    Had  the  words,  "  and  so  from  time  to  time,"  *been  added 
after  ''  at  the  end  of  18  years  of  the  said  term  of  21  years  or 
before,"  this  design  in  the  parties  would  have  been  easily  and 
unequivocally  pointed  out.    Possible  cases  may  be  put  in  which 
a  grant,  such  as  the  plaintiff  contends  for,  would  be  by  no  means 
unreasonable  or  absurd ;  as  the  case  which  was  put  in  argument 
on  this  question  in  the  Court  of  Chancery ;  that  this  might  be 
originally  unprofitable  sea  beach ;  and  that  it  might  be  a  good 
bargain  for  the  owner  to  part  with  it,  without  any  prospect  of 
increasing  his  fine,  inasmuch  as  while  the  leases  were  renewed 
the  gain,  though  small,  would  be  certain,  and  when  they  were  at 
an  end  the  lessor's  possession  would  not  be  worse  than  it  was 
originally :  and  that  on  the  other  hand  it  was  but  reasonable 
that  if  the  experiment  did  not  answer,  the  lessee  should  be  at 
liberty  to  give  up  the  spot  at  the  end  of  the  21  years  originally 
granted.    But  the  answer  to  this  and  other  supposed  cases  of  the 
like  kind  appears  to  be,  that  if  such  had  been  the  views  of  the 
parties  they  would  not  have  suffered  their  intention  to  rest  on 
words  of  so  ambiguous  an  import  as  those  in  question.    Persons 
so  attentive  to  their  eventual  interests,  as  such  parties  must  be 
supposed  to  have  been,  would  hardly  have  provided  for  them  by 
words  so  ill  calculated  to  ascertain  and  secure  the  object  they  had 
in  view  as  these  appear  to  be.    The  argument  built  on  the  use  of 
the  word  covenants,  in  the  plural  number,  has  not  much  weight ; 
for  independently  of  the  observations  which  I  have  already  made 
on  the  loose  and  general  language  of  this  provision,  and  the  fair 
import  of  the  whole  of  it  taken  together,  the  word  covenants  is  in 
this  case  literally  satisfied  by  the  lessor's  granting  a  lease  with  a 
covenant  for  good  title,  and  quiet  enjoyment,  on  his  part,  to  the 
[  ^244  ]      lessee ;  and  the  lessee  himself  being  bound  by  no  other  ^covenant 
on  his  part  than  that  contained  in  the  first  indenture,  viz.  to  pay 
the  rents ;  with  power  of  entry  and  distress.    On  the  cases  which 
have  been  cited  for  the  plaintiff  it  will  not  be  necessary  to  say 
much ;  for  the  words  of  all  of  them  differ  from  that  in  question  ; 
and  in  most  of  them  an  intention  of  perpetual  renewal  may  be 
fairly  collected  from  the  context.    The  only  case  on  the  subject. 
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which  has  yet  been  decided  in  a  court  of  common  law,  is  the  case  Iogulden 
of  Cooke  V.  Booth,  Cowp.  819  ;  which  is  certainly  a  case  very  n^^. 
analogous  to  the  present,  both  in  respect  of  the  words  of  cove- 
nant, on  which  the  claim  to  perpetual  renewal  is  founded,  and 
also  in  respect  of  the  fact  of  successive  renewals  of  a  lease  similar 
in  terms  with  the  one  claimed.  In  that  case,  however,  the  series 
of  successive  renewals  from  the  first  downwards  was  uniform  and 
unbroken :  in  this  case  it  is  only  alleged  that  the  covenants  corre- 
spond with  those  in  various  other  leases  successively  made :  which 
allegation  as  to  various  other  leases  might  be  true,  although 
there  should  have  been  several  instances  to  the  contrary.  That 
case  was  decided  upon  two  grounds,  first,  that  the  parties  them- 
selves had  by  successive  renewals  of  the  lease,  in  all  of  which  the 
covenant  of  renewal  had  been  uniformly  repeated  in  the  same 
terms,  put  their  own  construction  upon  this  covenant :  and  upon 
this  first  ground  the  judgment  of  Lord  Mansfibld,  Mr.  Jus. 
WiLLBS,  and  Mr.  Jus.  Ashhurst,  proceeded.  The  second 
ground,  (and  on  this  the  judgment  of  Mr.  Jus.  Bulleb  pro- 
ceeded,) was,  that  the  authority  of  Bridges  v.  Hitchcock^  (1  Bro. 
P.  C.  522,)  decided  the  case  then  in  question.  As  to  the  first  of 
these  grounds,  inasmuch  as  the  fact  stated  respecting  the  suc- 
cessive renewals  is  so  materially  different  in  this  case  from  the 
statement  in  Cooke  v.  Booth,  this  case  cannot  be  governed 
thereby ;  even  if  *it  were  competent  "  in  any  form  of  action  to  [  ♦ais  ] 
bring  upon  the  record  the  fact,  with  reference  to  the  former 
leases,  as  explaining  the  contract  contained  in  the  last  lease; "  upon 
which  point  very  grave  and  serious  doubts  have  been  entertained, 
and  which  it  is  not  now  necessary  to  decide,  (I  allude  to  what 
was  said  by  Lord  Eldon  in  9  Yes.  885,  and  by  the  present 
Master  op  the  Bolls,  in  Moore  v.  Foley,  6  Ves.  238.)  t  As 
to  the  second  ground,  the  authority  of  the  case  of  Bridges  v. 
Hitchcock,  (and  upon  which  Mr.  Jus.  Buller  thought  the  case 
of  Cooke  V.  Booth  ought  to  be  decided,)  that  will  not  govern  the 
present :  for  that,  as  has  been  observed  in  argument,  did  not 
turn  upon  the  covenant  to  grant  under  the  same  covenants ;  but 
had  this  additional  circumstance,  viz.  that  the  covenant  was  to 
grant  such  further  lease  as  the  lessee  should  desire.  So  that  the 
covenant  left  it  to  the  lessee  himself  to  say,  what  interest  he 

t  6  B.  B.  273. 
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iGouLDEx  would  require  to  be  granted  to  him,  without  any  restriction  or 
ii^Y.  limitation,  except,  that  no  covenant  should  be  introduced  not 
contained  in  the  original  lease.  Nor  was  it  unfair  to  infer  from 
thence  that  he,  who  might  have  asked  a  lease  for  any  number  of 
years,  did  not  exceed  what  was  intended  by  requiring  one  with  a 
covenant  to  renew.  In  Fumival  v.  Crewe,  3  Atk.  84,  the  words 
were  one  or  more  lease  or  leases,  and  so  to  continue  the  renew- 
ing such  lease  or  leases ;  words  plainly  importing  a  repetition  of 
renewals;  and  on  them  Lord  Harbwicke  relied.  But  in  this 
case  there  is  not  one  word  which  indicates  continued  renewals. 
In  the  cases  of  Hyde  v.  Skinner,  2  P.  Wms.  196,  before  Lord 
Macclesfield,  Russel  v.  Darwin,  before  Lord  Camden, t  Tritton  v* 
Foot,  before  Lord  Thurlow,  2  Bro.  636,  and  Moore  v.  Foley,  6 
Ves.  232,  t   before   Sir  Wm.  Grant,  there  was   a  covenant  to 

[  *246  ]  renew ;  but  in  all  of  them  it  was  holden  that  there  ^should  be 
no  perpetual  renewal.  And  though  these  cases  were  decided  in 
courts  of  equity,  yet  they  were  cases  in  which  the  Judges  sit- 
ting in  those  courts  were  bound  to  put  the  same  construction  upon 
the  instruments  under  consideration  as  courts  of  law.  Upon 
these  authorities,  therefore,  as  well  as  upon  the  reason  of  the 
thing,  we  are  of  opinion,  that  the  plaintiff  was  not  entitled  to  re- 
quire the  execution  of  a  lease  to  him  containing  the  covenant  of  re- 
newal ;  and  therefore  that  our  judgmentmust  be  for  the  defendant. 

Judgment  for  the  defendant. 


IGGULDEN  V.  MAY. 
In  Erbob. 

1807.  [A  WBrr  of  error  having  been  brought  from  the  above  judg- 

Jmeb.       ment,  the  case  was  argued  in  the  Exchequer  Chamber  by  Be^t^ 
[  2  Bos.  &  P.    Serjt.  for  the  plaintiff  in  error.] 

(N.  B.)  449  ] 

[  450  ]  Abbott  for  the  defendant  in  error  was  stopped  by  the  Court. 

[  451  ]       Sib  Jambs  Mansfield,  Ch.  J.  of  the  Common  Pleas : 

It  is  the  opinion  of  all  the  Judges  present  (except  Mr.  Baron 

t  2  Bro.  C.  G.  639,  ncU.  $  5  B.  E.  273. 
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Wood,  who,  having  been  engaged  in  this  case  when  at  the  bar, 
declines  giving  any  opinion),  that  the  judgment  of  the  Court  of 
King's  Bench  must  be  affirmed.  The  question  is,  Whether  we 
can  imply  a  covenant  for  a  perpetual  renewal  ?  and  we  all  think 
that  no  such  implication  can  be  made  in  this  case,  and  that  the 
renewals  of  the  lease,  which  have  heretofore  taken  place,  includ- 
ing the  covenant  in  question,  cannot  be  used  by  way  of  argument 
on  this  occasion.  It  is  true  that  similar  renewals  were  allowed 
to  operate  upon  the  judgment  of  the  Court  of  King's  Bench  in 
Cooke  V.  Booth,  but  we  think  that  was  the  first  time  that  the 
acts  of  the  parties  to  a  deed  were  ever  made  use  of  in  a  court  of 
law  to  assist  the  construction  of  that  deed.  Suppose  the  original 
lessor  to  have  declared  in  the  presence  of  50  witnesses  that  he 
intended  to  bind  himself  by  the  lease  to  a  perpetual  renewal,  his 
declaration  could  not  have  been  allowed  to  alter  the  construction 
of  the  lease  itself.  If  so,  why  should  the  subsequent  renewals, 
which  are  not  evidence  either  so  strong  or  so  unequivocal  as  the 
declaration  of  the  lessor,  be  allowed  to  alter  the  construction. 
Indeed  if  they  were  admitted,  this  singular  consequence  might 
follow,  viz.  that  at  the  end  of  the  second  term  of  18  years  after 
the  granting  of  the  lease  the  operation  of  the  lease  would  be 
different  from  what  it  was  immediately  after  the  execution  of  the 
lease.  It  is  true  that  the  reserved  rent  is  small,  but  in  no  part 
of  the  lease,  except  the  covenant  to  renew,  upon  which  this 
question  arises,  are  there  any  words  which  can  be  deemed  to 
refer  to  any  future  lease ;  and  with  respect  to  that  covenant,  the 
whole  argument  turns  upon  the  words  ''all  covenants,  grants, 
and  articles."  For  the  plaintiff  in  error  it  is  contended  that 
these  words  must  include  a  covenant  for  renewal  in  the  new 
lease.  The  plain  meaning  of  the  deed  is,  that  the  lessor  grants 
*a  lease  for  21  years,  and  at  the  end  of  that  term,  engage  to 
grant  another  lease  for  a  like  term  in  the  same  form.  Indepen- 
dent of  cases  no  man  could  doubt  that  such  was  the  intent  of  the 
lessor.  It  has  been  argued  both  at  law  and  in  equity,  t  that  the 
word  ''  covenants  "  cannot  be  satisfied  urdess  the  covenant  for 
renewal  be  included  in  the  new  lease ;  but  the  answer  is,  that 
there  are  other  covenants  sufficient  to  satisfy  that  term,  which 

t  See  this  case,  9  Yes.  325. 


igouldek 

May. 
In  Error. 


[  •*52  ] 
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loouLDKN  must  be  included.  Suppose  the  lease  to  have  contained  a  cove- 
Mat.        ^^^^  ^0  grant  a  new  lease  in  the  same  form,  could  it  have  been 

In  Bnor.  contended  that  by  implication  the  covenant  for  renewal  mast 
have  been  included  ?  The  •  case  of  Cooke  v.  Booth  is  the  only 
authority  in  favour  of  the  plaintiff  in  error,  a  case  which  has. 
been  impeached  upon  all  occasions,  and  in  which  the  Court  of 
King's  Bench  were  misled  by  the  renewals  stated  in  the  case 
sent  from  the  Court  of  Chancery.  The  case  of  Bridges  v.  Hitch- 
cock does  not  apply;  because  there  the  lessee  might  have 
required  a  new  lease  for  9,000  years  under  the  covenant  to  grant^ 
such  further  lease  as  the  lessee  should  require ;  and  Fumival  v. 
Crewe,  and  the  other  cases,  had  words  pointing  at  renewals  from 
time  to  time.  Indeed,  all  the  authorities  show  that  the  Judges 
by  whom  they  were  decided  never  thought    of    implying   a 

covenant  for  a  perpetual  renewal. 

Judgment  affirmed. 


1806.       EOE,    ON    THE    DEMISE    OP    CHAELES    PEIDEAUX 
^V  BEUNE,   Clerk,  v.  EAWLINGS, 

[7  Baat,  279  ]  (7  East.  279—291 ;  S.  C.  3  Smith,  254—261.) 

Where  A.,  tenant  for  life,  with  a  limited  power  of  leasing,  reserving 
the  ancient  rent,  received  a  letter  from  a  confidential  agent  in  1728» 
containing  a  minute  account  of  the  tenants  and  rents  of  the  estate, 
which  letter  the  tenant  for  life  indorsed  **  A  particular  of  my  estate,'* 
&c.  and  handed  down  to  B.,  the  succeeding  tenant  for  Hfe,  who  had  a 
like  limited  power  of  leasing,  by  whom  it  was  also  preserved  and 
handed  down  amongst  the  mimiments  of  the  estate  to  the  first  tenant 
in  tail :  held  that  such  paper  was  evidence  for  the  tenant  in  tail  against 
a  lessee  of  £.,  in  order  to  shew  that  the  rent  reserved  by  B.,  the  tenant 
for  life,  was  less  than  the  ancient  rent  which  was  reserved  at  the  time 
to  which  such  paper  referred ;  the  paper  having  been  accredited  by  tha 
then  owner  of  the  estate,  who  had  the  means  of  knowing  the  fact,  and 
who  had  an  interest  the  other  way,  viz.  to  diminish  the  rent  in  order  to 
increase  his  fine  upon  renewal  under  the  power.  And  held  also  that 
entries  by  A.,  the  tenant  for  life,  in  his  book  of  the  receipt  of  the  rent 
to  the  amount  stated,  were  also  evidence  of  the  same  fact. 

In  ejectment  for  certain  lands  in  the  parish  of  Padstow  in 
Cornwall,  the  lessor  of  the  plaintiff  produced  a  deed  of  settle- 
ment of  1728,  whereby  the  lands  in  question,  among  others, 
were  settled  on  Edmund  Prideaux  the  elder  for  life,  remainder 
to  Edmund  Prideaux  the  younger  for  life,  remainder  to  Hum* 


•••^, 
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phrey  Prideaux,  eldest  son  of  E.  Prideaux  the  younger,  for  life,       Rob  d, 
remainder  to  his  first  and  other  sons  in  tail  male ;  and  the  lessor  «. 

of  the  plaintiff  was  the  first  tenant  in  tail  mider  that  settlement.  ^^^^^^^ 
E.  Prideaux  the  elder  died  soon  after  the  settlement  made  in 
1728.  E.  Prideaux  the  younger  succeeded  him,  and  died  in 
1745 ;  when  Humphrey  Prideaux  came  into  possession,  and 
continued  so  till  his  death  in  1798,  whose  eldest  son,  the  lessor 
of  the  plaintiff,  then  came  into  possession.  The  ^settlement  C  *280  ] 
contained  a  leasing  power,  whereby  any  tenant  for  life  was 
enabled  ''from  time  to  time,  by  indenture  under  his  hand  and 
seal,  to  make  grants,  leases,  or  demises,  of  or  for  all  or  any  part 
or  parts  of  the  demesne  lands,  whereof  he  should  be  in  the  actual 
possession,  for  any  term  of  years  not  exceeding  21  years,  or  for 
the  life  or  lives  of  any  one,  two,  or  three  person  or  persons,  so 
as  no  greater  estate  than  for  three  lives  be  at  any  one  time  in 
being  in  any  part  of  the  premises,  and  so  as  the  ancient  yearly 
rent  or  a  proportionable  part  thereof  be  reserved."  The  defen- 
dant claimed  under  a  lease  of  the  premises  for  99  years  deter- 
minable on  three  lives  (still  extant),  granted  in  1778  by  Hum- 
phrey Prideaux,  the  last  tenant  for  life  under  the  settlement^ 
described  as  the  east  part  of  a  tenement  called  Trevethan,  at  the 
yearly  rent  of  14^.  with  a  heriot  of  the  best  beast,  or  8Z.  for  the 
same,  on  the  dropping  of  each  life ;  which  lease  was  contended 
by  the  present  tenant  in  tail  to  be  void  as  not  pursuant  to  the 
power,  inasmuch  as  {inter  alia)  the  ancient  yearly  rent  was  not 
reserved.  And  to  prove  it  his  attorney  was  called  as  a  witness ; 
who  produced,  first,  a  paper  writing  found  amongst  other  papers 
and  muniments  relative  to  the  estate  in  settlement  at  the 
mansion-house  of  the  lessor.  This  paper  purported  to  be  a 
letter,  dated  in  January,  1728,  from  one  Hobart  to  Edmd. 
Prideaux  the  younger,  named  in  the  settlement,  then  resident  in 
the  Close  at  Norwich,  where  it  was  directed  to  him ;  and  on  the 
outside  was  indorsed  ''  Jan.  25th,  1728-9.  From  Hobart,  a  par- 
ticular of  my  estate  in  Cornwall."  The  contents  of  the  letter 
were  as  follows  :  ''  Manerium  de  Padstow.  Conventionary  rents 
due  yearly  to  Edmund  Prideaux,  Esq."  (Then  followed  a  long 
list  of  names  of  tenants,  and  their  tenements,  with  the  amount 
of  their  several  rents,  continued  in  line,  extending  ^through  the      [  *28l  ] 
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BoE  d.       whole  of  the  first  and  part  of  the  second  side  of  the  letter ;  after 

BBUKE  t_.   1.  j.   11  V 

V.  which  follows.) 

Bawltkgs. 

**HoND.  Sib — You  have  here  inclosed  an  account  of  all  the 

yearly  rack  rents,  which  are  payable  quarterly,  and  the  value  of 

the  wood  and  casualties  with  the  rents,  according  as  my  deceased 

master  and  myself  computed  it  communibus  annis :  and  you  have 

likewise  an  account  of  all  the  conventionary  rents  set  at  least  for 

three  lives,  both  of  the  manor  of  Padstow  and  Huston,  with  the 

two  out-leases  in  Launceston  and  St.  Stephens;   the  which  I 

hope  will  be  satisfactory  to  you.    Here  are  on  the  place  several 

things  which  you  cannot  well  be  without,  and  Madam  Glynn 

and  her  son  are  very  willing,  as  they  said,  that  you  should  have 

them  at  a  reasonable  value ;   viz.  two  ricks  of  hay,  six  hhds  of 

beer,  &c.  with  other  small  things,  and  I  desire  to  know  whether 

the  books  are  yours  or  the  executors.     I  am,  honoured  Sir,  &c. 

Padstow,  25th  Jan.  1728-9.  Ste.  Hobabt." 

(Then  follows,  on  the  third  side  of  the  letter)  "  January  1728-9. 
An  account  of  the  estates  set  at  a  yearly  rent  within  the  parish 
of  Padstow,  belonging  to  Edmd.  Prideaux,  Esq.  (under  which  is 
a  list  of  the  names  of  the  tenements  in  one  column,  of  the 
tenants  in  another,  the  covenants  for  years  in  a  third,  the  years 
unexpired  in  a  fourth,  and  the  rents  in  a  fifth.  Amongst  which 
are  these  two  items ;  the  first  of  which  was  contended  to  be  the 
premises  in  question) 


"  Part  of  Trevethan, 

**  Another     part    of 

Trevethan, 


John  Hellyar, 


21 


20 


£14  0 


12  5 


Malachy  Spear, 

(the  whole  amount  of  these  last  mentioned  yearly  rents  are 
942Z.  98.)  The  same  witness  also  produced  an  account-book  of 
Edmd.  Prideaux  the  younger,  found  in  the  same  place  as  the 
[  *282  ]  letter,  in  which  were  the  following  entries :  *"  John  Hellyar, 
part  of  Trevethan,  for  21  years  from  Michaelmas,  1727,  per 
annum  142. — cleared  all  to  Michaelmas,  1784."  Then  followed 
various  entries  of  sums  received  by  Edmd.  Prideaux  the  younger 
from  John  Hellyar  in  respect  of  the  rent  of  14Z.  and  concluding 
with  ''Total  to  Michaelmas,  1788,  14L"    Another  entry  was 
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"  Sept.  29th,  1726,  demised  to  Malachy  and  Thomas  Spear  two 
fields,  the  west  part  of  Trevethan,  for  7  years,  12i.  5«."  Then 
followed  entries  of  receipt  of  rent  from  these  tenants  at  that  rate 
down  to  Michaelmas,  1733  :  and  then  "  July  29th,  1735,  demised 
the  west  part  of  Trevethan  to  H.  Williams  for  14  years  from 
Michaelmas,  1735,  12Z.  5^."  from  whom  an  account  was  in  like 
manner  kept  of  receipts  of  rent  to  Michaelmas,  1741.  The 
indorsement  on  the  letter  and  the  entries  of  the  receipt  of  rent 
from  the  tenants  were  offered  in  evidence  as  a  recognition  of 
E.  Prideaux  the  younger,  tenant  for  life,  by  whom  they  were 
made,f  that  the  yearly  rent  of  the  tenement  in  question  was 
truly  described  in  the  letter  addressed  to  him,  and  that  both  the 
letter  and  the  entries  in  the  books  preserved  amongst  the  muni- 
ments of  the  estate  by  the  successive  owners  of  it,  and  trans- 
mitted from  one  to  the  other,  were  evidence  of  the  fact,  even  as 
against  the  defendant,  who  claimed  under  the  last  tenant  for 
life,  that  the  ancient  rent  of  the  premises  in  question  was  14L 
and  not  14^.,  which  latter  was  the  rent  reserved  under  the 
defendant's  lease.  To  this  it  was  answered  by  the  defendant's 
^counsel,  that  the  letter  in  question  amounted  to  no  more  than 
hearsay  evidence  from  a  stranger  of  a  fact  of  which  there  must 
be  better  evidence.  That  the  writer  of  it,  supposing  him  to  stand 
in  the  relation  of  a  steward  to  Edmund  Prideaux  the  younger, 
which  did  not  appear,  must  have  obtained  his  information,  if 
accurate,  from  the  counterparts  of  the  leases ;  which  were  the 
best  evidence,  and  might  have  been  produced;  and  that  the 
paper  not  binding  himself  by  the  acknowledgment  of  the  receipt 
of  rent,  which  would  have  been  evidence  against  himself,  and  a 
pledge  of  his  accuracy,  it  did  not  fall  within  any  of  the  cases 
where  stewards'  accounts  had  been  received  in  proof  of  such  a 
fact  against  third  persons.    That  the  indorsement  of  E.  P.  the 


Bbune 

V. 

Bawlikob» 


[  •ass  ] 


t  The  proof  of  this  was  by  com- 
paring the  handwriting  of  the  in- 
dorsement and  entries  with  the 
handwriting  of  the  signature  of 
E.  Prideaux  the  younger  to  the  deed 
of  settlement.  The  same  proof  was 
again  admitted  by  Le  Blako,  J., 
at  the  second  trial  before  him  at 


Launceston  Spring  Assizes,  1806,  who 
said  that  at  this  disteuice  of  time  no 
better  evidence  of  the  fact  than  com- 
parison of  hands  could  be  obtained, 
and  that  he  had  no  doubt  it  was 
proper  to  be  receiyed.  There  was  a 
yerdict  for  the  plaintifi  on  the 
second  trial. 
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Bob  i.      younger,  to  whom  it  was  addressed,  did  not  shew  that  he  had 

9.  adopted  the  statement,  but  merely  that  such  a  letter  had  come 

Rawlingb,    J.Q  jjjg  hands.    But  that  at  any  rate,  if  it  were  evidence  against 

him,  yet  the  subsequent  tenant  for  life,  by  whom  the  defendant's 
lease  was  granted,  who  claimed  as  a  purchaser,  and  between 
whom  and  E.  P.  there  was  no  privity  of  estate,  could  not  be 
bound  by  the  latter's  acknowledgment.  Thereupon  the  plaintiff 
was  nonsuited. 

In  Michaelmas  Term  last  a  rule  niA  was  obtained  for  setting 
aside  the  nonsuit  and  having  a  new  trial,  on  the  ground  that  the 
evidence  of  the  letter  and  of  the  entries  was  improperly  rejected. 
They  were  said  to  be  family  muniments  handed  down  with  the 
estate  from  one  owner  to  another,  in  which  all  the  tenants  for 
life  were  interested,  and  preserved  as  such  by  each  of  them  in 
succession :  and  they  were  compared  to  expired  leases,  which 
though  granted  by  former  owners  were  evidence  for  subsequent 
purchasers  of  the  title,  possession,  and  identity  of  the  property  so 
leased.    On  a  former  day,  in  this  Term, 

[  284  ]  Burrough  and  East  shewed  cause  against  the  rule.  *    *    ♦ 

[  287  ]  The  Solicitor-General,  Lens  Serjt.,  and  Dampier,  in  support 

of  the  rule.  ♦    *    * 

Cur,  adt\  vtdt. 

1 288  ]       LoBD  Ellenbobough,  Ch.  J.  now  delivered  the  opinion  of  the 

Court  to  this  effect : 

As  to  the  admissibility  in  evidence  of  the  paper  subscribed  by 
[  •289  ]  Hobart,  which  was  found  by  the  attorney  for  ♦the  lessor  of  the 
plaintiff  amongst  the  muniments  of  the  estate,  and  which 
appeared  by  the  contents  of  it  to  have  been  written  by  a  person 
having  an  intimate  knowledge  of  the  property,  who  was  in  the 
confidential  employment  of  the  person  to  whom  written,  and 
relative  to  all  his  estates  in  Cornwall,  of  which  that  of  Trevethan^ 
put  down  as  at  a  rent  of  14Z.  per  ann.,  was  one,  and  which  paper 
appeared  to  have  been  continued  by  the  successive  owners  of  the 
estate  amongst  their  muniments ;  it  is  to  be  observed,  that  the 
person  to  whom  it  was  addressed,  and  by  whom  it  was  so 
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preserved,  was  one  who  was  only  tenant  for  life,  with  a  leasing       Roe  d. 
power  for  21  years  or  three  lives,  upon  condition  {inter  alia)  of  ^, 

reserving  the  ancient  rent :  and  the  question  is,  whether  as  Rowlings. 
against  him  or  any  other  who  was  under  the  restrictions  of  the 
same  power,  this  paper  was  not  evidence  of  the  amount  of  the 
ancient  rent  ?  The  contents  of  the  paper  were  adverse  to  the 
title  of  the  person  who  had  possession  of  it :  it  diminished  his 
interest  in  the  fine  on  renewal,  in  the  same  proportion  as  it  raised 
the  rent  to  be  reserved.  The  paper  was  written  by  a  confidential 
agent  at  least,  though  it  does  not  appear  that  he  was  the 
immediate  steward  of  the  estate  at  the  time,  but  certainly,  as  the 
contents  shew,  by  one  who  had  an  intimate  knowledge  of  it;  and 
it  was  in  some  degree  recognized  as  authentic  by  the  then  owner 
of  the  estate,  the  tenant  for  life,  by  this  indorsement  written 
upon  it : — "  From  Hobart,  a  particular  of  my  estate  in 
Cornwall;"  thereby  importing,  that  the  writer  bore  the  degree  of 
relation  to  the  estates  and  their  owner,  which  he  purports  to  do 
on  the  face  of  the  paper,  and  that  the  owner  considered  the 
paper  as  an  actual  particular  of  his  estates.  The  question  then 
is,  whether  this  declaration  of  the  then  tenant  for  life  so 
circumstanced,  (for  it  is  to  be  considered  *only  as  a  declaration  [  *290  ] 
by  him),  as  to  the  existing  rent  of  the  tenement  in  question,  be 
evidence  of  that  fact  against  a  succeeding  tenant  for  life  of  the 
estate  having  a  similar  limited  power  of  leasing,  reserving  the 
ancient  rent,  who  claimed  as  a  purchaser ;  for  if  he  had  derived 
title  from  the  former  tenant  for  life  by  whom  the  indorsement 
was  made,  the  case  would  have  been  quite  clear.  And  we  think 
it  is  also  evidence  against  the  defendant  who  claims  from  a 
succeeding  tenant  for  life.  It  appears  that  the  former  tenant  for 
life,  by  whom  the  paper  was  thus  accredited,  was  not  only 
disinterested  in  respect  of  the  particular  fact  of  the  then  existing 
rent,  but  that  he  had  an  interest  the  other  way,  to  diminish  the 
amount  of  it.  Then  at  this  distance  of  time,  with  the  means  of 
knowledge  which  he  had  of  the  fact,  and  his  interest  in  declaring 
it  the  other  way,  we  think  that  his  declaration  is  evidence  of  the 
fact  to  go  to  the  jury.  There  are  several  instances  in  the  books 
where  the  declaration  of  a  person  having  knowledge  of  a  fact, 
and  no  interest  to  falsify  it,  has  been  admitted  as  evidence  of  it 
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Bob  d,  after  his  death.  Thus,  the  written  memorandam  of  a  father  as 
^^^^  to  the  time  when  his  child  was  born  has  been  received  to  prove 
Bawlikob.  -^hen  the  infant  would  come  of  age,  and  that  he  was  in  fact 
under  age  at  the  time  of  making  his  will.f  And  yet  the  most 
that  can  be  said  for  such  evidence  is  the  peculiar  means  of 
knowledge  of  the  fact  by  the  father,  and  the  absence  of  all 
interest  in  him  at  the  time  of  the  memorandum  or  declaration 
made  to  falsify  the  truth  in  respect  to  it.  So  an  entry  of  the 
receipt  of  ecclesiastical  dues  in  the  books  of  a  deceased  rector 
is  evidence  for  his  successor  ;t  which  must  also  be  upon  the 
[  *29i  ]  same  ground  of  an  ^absence  of  all  interest  to  mis-state  the  fact 
in  the  rector  making  such  entry,  which  could  not  possibly  be 
evidence  for  himself.  Now  this  paper  might,  if  it  had  ever  met 
the  eye,  have  been  used  adversely  to  the  former  tenant  for  life  by 
whom  it  was  authenticated,  and  could  not  have  been  evidence  in 
his  favour :  he  could  not  therefore  have  had  any  undue  motive 
for  preserving  it.  In  like  manner  ancient  deeds§  proved  to  have 
been  found  amongst  deeds  and  evidences  of  land  may  be  given  in 
evidence,  although  the  execution  of  them  cannot  be  proved  :  and 
the  reason  given  is,  ''  that  it  is  hard  to  prove  ancient  things,  fioid 
the  finding  them  in  such  a  place  is  a  presumption  they  were 
fairly  and  honestly  obtained,  and  reserved  for  use,  and  are  free 
from  suspicion  of  dishonesty."  The  paper  therefore  having  been 
found  amongst  the  muniments  of  the  family,  accredited  by  one 
who  could  not  have  used  it  in  his  own  favour,  and  preserved  by 
\\\vc\  and  by  the  succeeding  tenant  for  life,  against  whom  it  might 
have  been  used  adversely ;  we  think  that  it  was  evidence  to  be 
left  to  the  jury  of  the  amount  of  the  ancient  rent  at  the  time  it 
bears  date.  And  upon  the  same  grounds  we  think  that  the 
entries  in  the  book  of  the  receipt  of  rent  made  by  the  same 
person  were  also  evidence  of  the  fact,  which  ought  to  have  been 
submitted  to  the  jury. 

Rvle  abaolute. 

t  Eerheri  v.  Tuckal,  T.  Bay.  84.  dence,  (A),  (B),  6 ;  Ancient  Deeds, 

t  Anon.  Bunb.  46, 180,  and  2  Yes.  pi.  7,  cites  Tri.  per  Pais,  220 ;  24  Car. 

Sen.  43.  B.  B. 
§   Vide  12  Yin.  Abr.  84,  tit.  Eri- 
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K.  B.  EASTER    TERM.  im. 

^  April  25. 

THE  KING  V.  THE  COMPANY  of  FEEE  FISHEES      [3^3] 
AND    DEEDGEKS    of    WHITSTABLE,    in     the 
County  of  Kent. 

(7  East,  353—356;  S.  C.  3  Smith,  319—321.) 

Where  a  corporator,  who  was  entitled  to  divide  a  certain  share  of  tho 
profits  of  a  fishery  which  the  corporators  worked  and  enjoyed  in  part- 
nership, was  suspended  from  the  perception  of  his  profits  until  he  paid 
a  certain  fine  imposed  by  a  by-law,  with  the  breach  of  which  he  was 
charged,  the  Court  refused  a  mandamus  to  restore  him  to  his  office ;  ho 
being  still  an  officer,  and  haying  a  remedy  by  an  action  for  the  tort 
against  any  who  disturbed  him  in  the  lawful  perception  of  his  pro- 
fits (if  the  by-law  were  illegal,  or  he  were  not  guilty  of  a  breach  of 
it,  or  had  been  unlawfully  suspended),  or,  considering  the  corporators 
as  partners  in  the  fishery,  he  haying  a  remedy  in  equity  for  his  share  of 
the  partnership  funds  unjustly  withholden  from  him.t 

A  BULE  was  obtained  in  the  last  Term  calling  on  the  company 
to  shew  cause  why  a  writ  of  mandamus  should  not  issue, 
commanding  them  to  restore  Wm.  Adley  to  the  office  of  a 
freeman  of  the  said  company.  This  was  grounded  upon  an 
affidavit  of  Adley,  stating,  that  the  company  was  incorporated 
by  virtue  of  an  Act  of  the  33  Geo.  III.  c.  42,  and  that  as  a 
freeman  he  was  entitled  to  a  proportionate  share  of  the  concerns 
of  it.  That  before  the  incorporation  he  was  and  still  is  one  of 
the  lessees  of  a  certain  oyster  ground  called  the  Sea  Salter 
Ground,  from  the  dean  and  chapter  of  Canterbury.  That  by 
the  said  act  all  the  powers  before  belonging  to  and  used  by  the 
company,  amongst  others  that  of  making  by-laws  for  the 
regulation  of  their  fishery,  were  vested  in  the  corporation.  That 
the  custom  of  the  company  in  working  their  oyster  grounds  and 
dividing  their  profits  is,  that  during  the  season  for  the  dredging 
of  oysters,  every  member,  either  personally  or  by  deputy,  is 
obliged,  on  certain  days  appointed  by  the  foreman,  the  principal 
officer  of  the  company  for  the  time  being,  to  dredge  such  a 
quantity  of  oysters  as  the  foreman  directs,  which  is  called  a 
stint,  and  to  deliver  the  same  for  the  benefit  of  *the  company :  [  *354  ] 
thereupon  the  foreman  pays  the  member  a  certain  sum  for  the 

t  Bli$$d  Y.  Danid  (1853)  10  Ha.  493. 
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Tbe  Einq  day's  work.  That  the  money  arising  from  the  sale  oi  the  oysters 
The  Fbee  is  then  applied  to  the  payment  of  the  interest  of  debts  dne  from 
^o^^'i'N^'  the  company,  and  the  residue  divided  amongst  the  members. 
BTABLE.  That  on  the  22d  of  July,  1805,  at  a  manor  court,  it  was  ordered, 
that  if  any  freeman  should  engage  in  the  business  of  sending 
oysters  to  market  for  sale  from  any  oyster  grounds  on  the 
Kentish  shore,  or  work  the  same,  &c.  other  than  the  oyster 
grounds  of  the  company,  such  freeman  should  forfeit  101.  for 
the  use  of  the  company ;  and  if  he  should  refuse  to  pay  the  fine 
to  the  water  bailiff  of  the  manor  for  24  hours  after  demand  by 
such  water  bailiff,  such  freeman  so  neglecting  or  refusing  should 
from  thenceforth,  and  until  such  fine  be  paid,  be  wholly  excluded 
from  all  share  of  the  profits  to  be  made  thereafter  by  or  from 
the  joint  trade  in  oysters  of  the  freemen  of  the  company ;  and 
such  profits  should  in  the  meantime  be  divided  as  if  such  free- 
man so  neglecting  or  refusing  had  wholly  ceased  to  be  a  freeman 
of  the  said  company,  &c.  That  the  deponent,  as  such  freeman, 
on  the  29th  of  October  last,  performed  his  stint  or  day's  work 
in  the  company's  fishery,  and  delivered  the  oysters  according 
to  the  custom,  and  thereby  became  entitled  to  receive  from  the 
foreman  the  sum  of  6^.  which  sum  he  demanded  of  the  foreman, 
who  refused  to  pay  him  ;  alleging  as  a  reason  for  such  refusal, 
that  he  should  abide  by  the  order  of  the  Court,  and  should  not 
pay  the  deponent  until  he  had  paid  the  101,  agreeable  to  the 
order  of  Court,  for  working  and  holding  another  oyster  ground. 
That  the  water  bailiff  had  also  demanded  of  him  the  lOZ.  fine, 
which  he  refused  to  pay.  The  deponent  then  swore  that  he  had 
had  no  notice  of  the  holding  of  any  meeting  of  the  company,  at 
[  *355  ]  which  he  was  adjudged  to  have  offended  *against  any  order  of 
the  Court ;  nor  was  he  summoned  to  attend,  or  had  notice  of 
any  complaint  against  him  for  any  breach  of  any  order  of 
Court ;  nor  was  he  called  upon  to  make  any  defence  against  any 
charge,  or  to  shew  cause  why  he  should  not  pay  the  lOi.,  or  why 
he  should  not  be  removed  or  suspended  from  his  oiSce  of  free- 
man, &c.  And  that  by  the  said  proceedings  of  the  company 
and  of  their  foreman  he  is  deprived  of  his  share  of  the  profits 
of  the  company.  In  answer  to  this,  there  was  an  affidavit  on 
the  merits,  as  to  the  offence  committed  by  Adley,  within  the 
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by-law,  and  his  being  summoned  to  attend  the  Court  before    The  king 
the  fine  was  imposed :  but  this  was  not  entered  into ;  for  thb^Fbbb 

FiBHSBS,  &c. 

OP  Whit- 
Sir  V.  Gibbs  and  Bayley,  Serjt.  on  shewing  cause,  objected      btablb. 

that  at  all  events  the  application  for  a  mandamus  to  restore 

Adley  to  his  office  was  premature,  as  he  was  not  removed  from 

his  office,  but  only  suspended  from  the  receipt  of  certain  profits 

attached  to  it,  for  which  no  mandamus  lies.t    That  in  effect 

this  would  be  a  mandamus  to  the  company  to  pay  him  6^.,  for 

which,  if  the  foreman  unjustly  refused  payment,  an  action  would 

he  to  recover  it. 

Shepherd,  Serjt.  Wood,  and  Dampier,  in  support  of  the  rule, 
said  that  as  the  perception  of  the  profits  was  the  only  mode  of 
enjoying  the  franchise,  to  suspend  the  party  *from  this  was  in  [  '366  ] 
effect  to  suspend  him  from  his  office :  and  the  by-law  declares, 
that  until  the  fine  be  paid,  ''  he  shall  be  wholly  excluded  from 
all  share  of  the  profits,  &c.  as  if  he  had  wholly  ceased  to  be  a 
freeman  of  the  company."  That  there  was  as  much  reason  for 
granting  a  mandamus  to  restore  one  unjustly  suspended,  as  one 
unjustly  removed  from  an  office ;  the  effect  being  the  same. 

Lord  Ellenborough,  Ch.  J. : 

The  party,  notwithstanding  this  suspension,  has  still  a  right 
to  attend  and  vote  at  corporate  meetings  :  the  suspension  there- 
fore is  not  equivalent  to  a  removal  from  his  office  :  but  he  is  left 
in  possession  of  his  office,  and  only  excluded  from  participating 
in  the  profits.  Then  if  he  be  legally  entitled  to  receive  his 
share  of  the  profits,  he  may  have  his  action  for  the  tort  against 
those  who  disturb  him  in  the  perception  of  them.  If  it  were  a 
proper  case  to  grant  any  mandamus  at  all,  it  should  be  a 
mandamus  to  the  company  to  pay  him  the  6^.  his  share  of  the 

t  Rex  T.  The  Approved  Men  of  Aixdvide  The  King  y.  The  Mayor,  d:c., 
Gnild/ord,  1  Lev.  162;  1  Keb.  868,  o/Xon<i(m,  2  T.R.  177,  where  the  Court 
880.  The  mandamus  was  at  first  seemed  to  doubt  whether  a  man- 
refused  to  restore  one  to  his  office  damns  might  not  go  to  restore  an 
who  was  suspended ;  but  in  the  f ol-  officer  to  the  exercise  of  his  functions 
lowing  year  he  appears  to  have  been  if  it  appeared  that  he  was  suspended 
restored.    T.  Bay.  152,  and  2  Keb.  1.  without  just  cause. 

B.B* — ^VOL.  vm.  T  T 
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profits,  which  is  withholden  from  him ;  for  that  is  the  specific 
grievance  which  he  has  to  complain  of. 

Lawrence,  J.  asked  what  remedy  the  party  would  have  had  if 
the  foreman  had,  of  his  own  accord,  refused  to  pay  him  the  Gs.  ? 
To  which  it  being  answered,  that  the  fishery  being  in  the  nature 
of  a  partnership,  he  must  have  gone  into  equity ;  Lawrence,  J. 
said  that  the  same  remedy  was  open  to  him  now. 


Per  Curiam  : 


Rule  discharged. 


1806. 
Ajfril  2G. 


[3CS] 


THE  COMPANY  of  PEOPEIETORS  of  the  WYELEY 
AND  ESSINGTON  CANAL  NAVIGATION  v. 
BEADLEY  and  Others. 

(7  East,  368—372.) 

A  Canal  Act  provided  that  the  Canal  Company  should  not  be  entitled, 
on  purchasing  lands  for  making  a  canal,  to  any  coal  mines,  &c.  under 
the  same,  but  that  such  mines  should  belong  to  the  same  persons  as 
would  have  been  entitled  to  them  if  the  Act  had  not  been  made :  but  it 
required  the  owners  to  give  notice  to  the  Company  of  their  intention  to 
work  their  mines  within  ten  yards  of  the  canal,  and  that  the  Company 
might  inspect  the  mines,  and  might  stop  the  further  working  of 
them,  paying  compensation  to  the  owners :  held  that  the  right  of  the 
owners  to  work  within  the  ten  yards  was  left  as  before  the  Act,  if  after 
notice  given  by  them  to  the  Company  the  latter  did  not  purchase  out 
their  rights :  and  that  the  canal  being  damaged  by  the  nearer  approach 
of  the  mine  after  such  notice  and  non-purchase,  no  action  lay  against 
the  coal  owner  for  such  injury,  which  happened  by  the  default  of  the 
Company  in  not  purchasiDg.  Aliter  where  the  house  of  one  claiming 
under  a  grant  from  the  owner  of  the  soil  was  undermined.t 

The  plaintiffs  declared  that  they  were  possessed  of  a  certain 
close  in  the  parish  of  Walsall,  in  the  county  of  Stafford,  and 
were  proprietors  and  lawfully  possessed  of  and  entitled  to  the 
use,  benefit,  and  profits  of  a  certain  canal,  dug  and  made 
in,  through,  and  over  the  said  close,  and  containing  water, 
on  which  boats,  &c.  were  navigated,  to  the  profit  of  the  company. 
That  the  defendants  were  possessed  of  a  coal  mine,  near  to, 

t  See  this  head  note  cited  by  Lord  The  case  is  also  dted  by  Kekewich,  J. 

EomiUy,  M.B.,  in  Midland  Railway  velL,  &  N.  W.  By,  Co.  v,  Evans,  '92, 

Co.  V.  Checkley,  L.  E.  (1867)  4  Eq.  19,  2  Ch.  432,  441.— E.  C. 
36  L.  J.  Ch.  380,  16  L.  T.  N.  S.  260. 
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and  under  the  said  close  of  the  company,  and  near  to  and 
under  the  said  canal ;  yet  that  the  defendants,  well  knowing  the 
premises,  but  intending  to  deprive  the  company  of  their  profits 
of  the  navigation,  &c.  so  wrongfully,  negligently,  incautiously, 
and  improvidently  cut  and  dug  their  coal  mine,  and  worked  the 
same  so  near  the  said  close  of  the  company,  and  to  the  sides, 
banks,  and  bottom  of  the  canal,  and  removed  such  large 
quantities  of  coal  and  soil  from  out  of  the  said  coal  mine,  and 
80  near  to  the  sides,  &c.  of  the  canal,  that  300  yards  of  the  sides, 
*banks,  and  bottom  of  the  canal  sunk,  gave  way,  and  were 
damaged  and  destroyed,  and  great  quantities  of  water  ran  out  of 
the  canal  and  were  wasted,  and  the  canal  was  rendered  impas- 
sable for  boats,  &c.  for  six  months,  and  became  of  no  use  or 
benefit  to  the  company,  by  means  of  which  the  company  was 
obliged  to  expend  500L  in  repairs,  &c.     Plea  not  guilty. 

The  stat.  32  Geo.  III.  c.  80,  for  making  and  maintaining  this 
canal,  provides  (s.  6)  *'  That  nothing  in  this  Act  contained  shall 
entitle  the  company,  on  purchasing  any  lands  for  making  the 
canal,  to  any  mines  of  coal,  &c.  which  shall  be  found  in  cutting, 
or  shall  be  under  the  same,  but  that  all  such  mines  shall  belong 
to  such  persons  as  would  have  been  entitled  to  the  same  in  case 
this  Act  had  not  been  made."  Sections  58,  59,  60,  and  61, 
specify  the  method  to  be  observed  in  working  the  mines  within 
10  yards  distance  of  the  canal ;  and  in  particular,  s.  61,  enacts, 
''  that  when  and  as  often  as  the  owner  of  any  mine  of  coal,  &c. 
lying  under  .or  within  the  distance  before  limited  from  the  said 
canal,  shall  be  desirous  of  working  the  same,  such  owner  shall 
give  notice  in  writing  under  his  hand  of  such  intention  to  the 
clerk  of  the  company,  at  least  three  calendar  months  before  he 
shall  begin  to  work  such  mine ;  and  upon  the  receipt  of  such 
notice  it  shall  be  lawful  for  the  company  to  inspect  such  mine, 
in  order  to  determine  what  coal,  &c.  may  be  gotten  without 
prejudice  or  damage  to  the  canal:  and  if  the  company  shall 
refuse  or  neglect  to  inspect  such  mine  within  81  days  after 
notice,  it  shall  be  lawful  for  the  owner  of  such  mine,  and  he  is 
hereby  authorized  to  work  such  part  of  the  said  mine  as  lies 
under  the  canal,  or  within  the  distance  aforesaid  :  and  if  upon 
such  inspection  as  aforesaid  the  company  shall  refuse  *to  permit 
the  owner  of  such  mine  to  work  such  part  thereof  as  lies  under 
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the  said  canal,  or  within  the  eaid  distance,  as  they  might  have 
gotten,  or  in  any  other  manner  obstruct  or  prevent  such  owner 
from  getting  the  same,  then  the  company  shall,  within  three 
calendar  months  after  such  refusal  or  obstruction,  pay  to  such 
owner  such  price  for  the  same  as  the  next  adjoining  mines  shall 
have  been  sold  for  or  valued  at :  and  if  any  dispute  shall  arise 
between  the  company  and  any  such  owner  touching  the  same,  it 
shall  be  settled  by  commissioners,"  &c. 

At  the  trial  before  Lawrence,  J.  at  the  last  Stratford  assizes^ 
it  appeared  in  evidence  that  the  defendants,  before  they  began 
to  work  their  mine  within  the  given  distance  of  the  canal,  had 
given  notice  of  their  intention  to  the  company,  who,  after  send- 
ing persons  to  examine  the  same,  declined  purchasing  out  the 
defendants'  rights,  and  left  them  to  go  on  with  their  works ;  in 
consequence  of  which  the  defendants  continued  working  on  the 
mine  in  the  usual  way,  till  the  damage  happened  by  a  partial 
giving  way  of  the  sides  and  bottom  of  the  canal.  But  the 
learned  Judge,  being  of  opinion  upon  the  construction  of  the  Act 
of  Parliament,  that  the  legislature  had  left  to  the  owners  of  the 
lands  the  entire  dominion  and  benefit  of  their  property  in  every 
respect  not  otherwise  expressly  provided  for,  and  that  the 
defendants  had  done  everything  which  they  were  required  to  do 
by  the  Act,  and  that  it  was  the  company's  own  fault  if  upon  the 
notice  received  they  did  not  choose  to  purchase  out  the 
defendants'  rights,  he  nonsuited  the  plaintiffs. 


Dauncey  now  moved  to  set  aside  the  nonsuit,  and  have  a 
new  trial,  on  the  ground  that  the  defendants  were  bound  so  to 
use  their  own  as  not  to  injure  the  plaintiffs'  property.  That 
[  *37i  ]  the  61st  section  did  not  authorize  the  ^owners  of  mines  near  the 
canal  to  work  at  all  hazards,  though  the  company  refused  to 
purchase,  but  only  left  them,  as  in  other  cases,  to  work  at  their 
own  discretion  and  peril.  And  he  mentioned  a  case  which  some 
time  before  had  been  tried  before  the  same  learned  Judge, 
between  the  Birmingham  canal  company  and  Hawkesford  and 
others,  where,  under  similar  circumstances,  though  upon  a 
different  Act  of  Parliament,  f  that  company  had  obtained  a 

t  The  clause  in  the  Birmingliam     toncliiiig  the  manner  of  working  the 
Canal  Act,  23  Geo.  III.  c.  92,  s.  99,      adjoining  mines,  is  matexially  dif 
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verdict.  And  he  also  referred  to  a  case  some  years  age,  where 
the  owner  of  a  house  near  Newcastle,  which  was  undermined  by 
a  colliery  of  the  late  LordLousdale,  and  fell  down  in  consequence 
of  it,  recovered  damages  against  him. 


Wtbley 
Canal  Co. 

r. 
Bbadlet. 


Lawbenoe,  J.  said  he  had  no  distinct  recollection  of  the  former 
case  before  him ;  but  if  the  Act  of  Parliament  in  that  case  were 
not  very  differently  framed  from  the  present,  he  thought  his 
former  opinion  not  so  well  founded  as  in  the  present  case.     And 


All  the  CouBT,  after  consultation,  were  now  of  opinion,  that 
the  meaning  of  the  Act  of  Parliament  in  requiring  the  coal 
owners  to  give  notice  to  the  company  of  their  intention  to  work 
their  mines  within  a  certain  distance  of  the  canal,  and  the 
liberty  given  to  the  company  to  inspect  *the  works,  and  to 
prohibit  the  owners,  upon  making  compensation  to  them,  from 
working  within  that  distance,  was  for  the  purpose  of  enabling 
the  company  to  purchase  out  the  rights  of  the  coal  owners,  if 
they  thought  their  canal  works  likely  to  be  endangered  by  the 
nearer  approach  of  the  miners :  but  if  the  company  declined 
the  purchase,  as  they  had  done  in  this  case,  the  coal  owners 
were  left  to  their  common  law  rights,  as  if  no  canal  had  been 
made,  and  they  might  take  every  part  of  their  coal  in  the  same 
manner  as  they  might  have  done  before  the  Act  passed :  their 
former  rights  in  that  respect  not  having  been  taken  away  by  the 
Act ;  which  had  only  appropriated  the  surface  of  the  land  and  so 
much  of  the  soil  as  was  necessary  for  the  cutting  and  making  of 
the  canal,  leaving  the  coal,  &c.  to  the  owners,  to  be  enjoyed  in  the 
same  manner  as  before :  and  the  legislature  had  only  given  the 
land  owners  a  compensation  for  so  much  of  the  soil  as  they  had 
deprived  them  of.  And  this  they  said  was  not  like  the  case 
where  damages  were  recovered  against  the  late  Earl  of  Lonsdale, 


ferent  from  the  clauBe  in  question. 
After  proyiding  that  nothing  in  the 
Act  shall  extend  to  defeat,  prejudice, 
and  affect  the  rights  of  any  lords  of 
manors,  commons,  or  waste  grounds, 
ortheownersof  any  lands,  &c.  through 
which  the  canal  shall  be  cut,  to  the 


mines,  &c.  lying  within  or  under 
the  same,  but  that  all  such  mines 
are  reserved  to  such  lords  and  owners 
to  work  the  same,  &c.  there  follows, 
''provided  that  in  working  such 
mines,  &c.  no  injury  be  done  to  the 
said  navigation." 


[  •372  ] 
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[r.r. 


Wtblet 
Canal  Go. 

r. 
Bradley. 


for  undermining  a  person's  house ;  for  there  the  party  claimed 

under  a  grant  from  the  owner  of  the  land,  and  the  injury  done 

was  against  the  land  owner's  own  grant. 

Rule  refused. 


1806.  PAEKEE  V.   GOEDOIs'.t 

^^^'  (7  East,  385—388;  S.  0.  3  Smith,  358—360.) 

[  385  ]  1^  &  l>ill  ^  accepted  payable  at  A.'s  who  is  the  acceptor's  banker,  the 

party  taking  such  special  acceptance,  which  he  is  not  bound  to  do, 
thereby  impliedly  agrees  to  present  it  for  payment  within  the  usual 
banking  hours  at  the  place  where  it  is  made  payable ;  and  if  he  present 
it  after  such  hours,  without  effect,  it  is  no  evidence  of  the  dishonour  of 
the  bill,  so  as  to  charge  the  drawer. 

In  an  action  by  the  indorsee  of  an  inland  bill  of  exchange 
against  the  drawer,  which  was  tried  before  Lord  EUenborough, 
Gh.  J.  at  the  last  sittings  in  Term,  it  appeared  that  the  bill  had 
been  accepted  by  the  drawee,  payable  at  Davison  &  Company's, 
who  were  his  bankers  in  London.  That  on  the  day  when  it 
became  due  it  was  presented  for  payment  by  a  notary's  clerk  at 
the  banker's  shop,  but  not  till  past  six  o'clock  in  the  evening, 
after  the  usual  banking  hours,  when  the  shop  was  shut  and  the 
clerks  gone  away.  And  the  only  proof  of  notice  to  the  drawer 
of  this  dishonour  was  by  shewing  that  a  letter  directed  to  him, 
containing  such  notice,  was  put  into  the  receiving  post-office  in 
Inner  Temple  Lane.  But  his  lordship  was  of  opinion,  that  the 
holder  of  the  bill,  by  taking  this  special  acceptance  for  payment 
of  it  at  the  acceptor's  bankers,  bound  himself  to  present  it  for 
payment  at  the  usual  banking  hours  there :  and  not  having 
done  so,  there  was  no  evidence  of  the  bill's  having  been 
presented  for  payment  to  the  acceptor,  and  dishonoured.  But 
supposing  that  were  otherwise,  yet  that  the  mere  putting  of  the 
letter  into  the  post-office,  without  further  evidence  that  it 
reached  the  hands  of  the  drawer,  was  not  sufficient  proof  of 
notice  of  the  dishonour ;  and  therefore  he  nonsuited  the 
plaintifif. 

Marryat  now  moved  to  set  aside  the  nonsuit;  and  as  to 

t  See  B.  of  E.  Act,  1882,  s.  41  (a).— B.  0. 
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the  sufficiency  of  the  notice  to  the  drawer  of  the  dishonour,  he      Caskes 
cited  Saunderson  v.  Judge,f  where  the  putting  *a  letter  to  the      goedon. 
indorser  into  the  post-office,  informing  him  of  the  dishonour  of      [  *386  ] 
the  note  by  the  maker,  was  holden  sufficient  to  charge  the 
indorser. 

(And  on  the  authority  of  this  case,  which  had  not  been  men- 
tioned at  the  trial,  Lord  Ellenbobough,  Ch.  J.  said,  he  saw  no 
objection  to  granting  a  rule  to  show  cause.  But  this  became 
unnecessary  by  the  opinion  of  the  Court  on  the  other  point.) 

On  the  other  ground  he  contended,  that  whether  the  bill  were 
accepted  payable  at  a  banking-house  (which  however  did  not 
appear  upon  the  face  of  it ;  for  Davison  &  Co.  were  not  stated  to 
be  bankers  on  the  face  of  the  bill,)  or  at  any  other  place,  could 
not  alter  the  general  law  respecting  the  time  for  making  a 
demand  of  payment ;  which  might  be  done  at  any  reasonable 
hour  of  the  day,  without  reference  to  what  are  called  bankin'^ 
hours,  of  which  the  law  could  not  take  notice ;  it  being  a  matter 
depending  altogether  on  the  personal  convenience  of  different 
bankers ;  those  in  the  city  keeping  their  houses  open  for  pay- 
ments till  five  o'clock,  and  those  at  the  west  end  of  the  town  till 
six  in  the  evening.  And  in  Leftley  v.  MiU8,l  the  Court  said 
they  could  not  take  notice  of  what  were  called  banking  hours ; 
but  seemed  to  consider  that  if  a  demand  were  made  at  any 
reasonable  time  of  the  day,  it  would  be  sufficient :  this  therefore 
was  a  question  for  the  jury  to  have  decided. 

Lord  Ellenbobough,  Ch.  J. : 

There  was  no  dispute  about  the  facts  at  the  trial ;  and  then  I 
conceive  that  whether  the  demand  were  made  within  due  time 
or  not  is  a  question  of  law.  The  question  is  now  brought  to 
this,  whether  the  bUl  were  dishonoured  ?  The  person  *on  whom  [  •387  ] 
it  was  drawn  accepted  it,  payable  at  Davison  &  Company's,  who 
were  his  bankers ;  which  was  done  for  the  purpose  of  facilitating 
the  payment  of  it :  and  if  it  were  refused  payment  there  on  due 
presentation,  it    would  be  a  sufficient  dishonour  of  the  bill 

t  3  E.  E.  492  (2  H.  Blac.  610).  J  2  B.  E,  351  (4  T.  E,  171). 
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Paekek  whereon  to  charge  the  drawer.  But  if  a  party  choose  to  take  an 
QoBDON.  acceptance  payable  at  an  appointed  place,  it  is  to  be  presumed 
that  he  will  inform  himself  of  the  proper  time  for  receiving  pay- 
ment at  such  place,  and  he  must  apply  accordingly :  and  if  by 
going  there  out  of  due  time  the  bill  be  not  paid,  it  is  his  own 
fault,  and  he  cannot  proceed  as  upon  a  dishonour  of  it;  at  least 
not  without  going  a  step  further,  and  presenting  it  for  payment 
to  the  party  himself :  otherwise  it  is  fishing  for  the  dishonour  of 
a  bill  made  payable  at  a  banker's,  to  present  it  there  for  pay- 
ment at  a  time  when  it  is  known  in  the  usual  course  of  business 
that  it  cannot  be  paid. 

Grose,  J.  declared  himself  of  the  same  opinion. 

Lawrence,  J. : 

The  party  might  have  refused  to  take  the  special  acceptance ; 
but  if  he  choose  to  take  the  acceptance  in  that  manner,  payable 
at  the  bankers,  does  he  not  agree  to  take  it  payable  at  the  usual 
banking  hours  ?  If  this  were  a  sufficient  demand  for  payment, 
no  person  would  be  safe  in  lodging  money  at  a  banker's  for  the 
purpose  of  answering  bills  made  payable  there:  for  if  the 
holder  might  apply  for  payment  at  any  time  of  the  day,  by 
making  his  application  at  an  unusual  time,  it  would  insure  the 
dishonour  of  the  bill.  But  where  a  bill  is  accepted  in  this 
manner,  it  must  be  understood  by  all  parties  concerned,  that  it 
[  •388  ]  is  to  be  presented  for  payment  at  the  *banker's  within  the  usual 
hours  of  business :  and  not  having  been  so  presented  in  this 
case,  there  was  no  evidence  of  the  dishonour  of  it,  in  order  to 
charge  the  drawer. 

Lb  Blakc,  J. : 

If  a  party  will  take  an  acceptance  in  this  manner,  payable  at 
a  banker's,  he  must  present  it  at  a  proper  time,  according  to  the 
known  method  of  conducting  the  banking  business ;  otherwise 
the  greatest  inconveniences  to  trade  would  ensue. 

Rule  refused. 
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HORNCASTLE  and   Others  v.  STJART.  \m. 

(7  East,  400-403.)  AprU^iu 

Where  a  ship  was  chartered  on  a  voyage  from  London  to  Dominica  [  400  ] 
and  back  to  London,  at  a  certain  rate  of  freight  upon  the  outward 
cargo;  aod  after  delivering  her  outward  cargo  at  Dominica,  the 
charterers  were  to  provide  her  a  full  cargo  homeward  at  the  current 
freight  from  Dominica  to  London,  &c. :  held  that  an  insurance  by  the 
owner  of  the  ship  on  the  freight,  at  and  from  Dominica  to  London, 
attached  while  the  ship  lay  at  Dominica  delivering  her  outward  cargo, 
and  before  any  part  of  the  homeward  cargo  was  shipped,  during  which 
time  she  was  captured  by  an  enemy ;  the  contract  of  affreighment  by 
the  charter-party  being  entire,  and  the  risk  on  the  policy  having 
commenced. 

This  was  an  action  on  a  policy  of  insurance  on  freight  of  the 
ship,  The  Marquis  of  Lansdown,  "at  and  from  Dominica,  and  all 
or  any  of  the  West  India  islands  (Jamaica  and  St.  Domingo 
excepted)  to  London,"  warranted  to  sail  on  or  before  the  1st  of 
August,  1805.  The  declaration,  after  stating  the  policy,  which 
was  in  the  usual  form,  alleged  that  before  the  making  of  the 
policy  the  plaintiffs,  by  a  charter-party  of  affreightment,  of  the 
25th  of  August,  1804,  chartered  the  ship  to  Urquhart  &  Hope 
for  a  voyage  from  London  to  the  island  of  Dominica,  and  back 
to  London,  upon  these  amongst  other  terms  and  conditions, 
that  the  master  should  take  on  board  in  the  river  Thames  all 
such  goods  as  the  freighters  could  procure  on  freight  for 
Dominica,  &c.  and,  as  soon  after  the  1st  of  October,  1804,  as 
required  by  the  freighters,  sail  with  the  first  West  India  convoy 
to  Dominica,  and  there  deliver  her  outward-bound  cargo,  and 
take  on  board  at  Dominica,  from  the  correspondents  of  Urquhart 
&  Hope,  a  full  cargo  of  West  India  produce  at  the  current 
freight  for  London,  and  so  loaded,  proceed  with  the  May  convoy 
for  England,  provided  the  ship  should  have  arrived  at  Dominica, 
and  ready  to  discharge  90  days  previous  thereto.  And  Urquhart 
&  Hope  thereby  agreed  to  pay  the  plaintiffs  half  of  the  net 
freight  which  the  ship  should  make  outwards,  provided  such  net 
freight  should  exceed  1,000Z.  but  if  it  did  not  amount  to  1,000Z. 
then  they  should  pay  the  plaintiffs  500Z.  And  Urquhart  & 
Hope  also  bound  themselves  to  procure  for  the  ship  at  Dominica 
a  full  cargo  at  the  current  freight  for  London,  and  to  dispatch 
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HoBHCABTLB  her  ^homeward  by  the  May  convoy,  if  she  arrived  there  and 
SuAJiT.  ready  to  discharge  90  days  previous  to  the  sailing  of  the  said 
[  *40i  ]  convoy,  &c.  But  if  the  ship  sailed  with  the  May  convoy,  and 
was  not  fully  loaded,  after  having  arrived  as  before  specified, 
then  the  freighters  agreed  to  pay  the  owners  dead  freight  for  the 
deficiency;  and  if  she  was  detained  after  the  May  convoy  through 
default  of  the  freighters,  they  agreed  to  pay  the  owners  lOL  a 
day  demurrage,  until  the  sailing  of  the  next  convoy,  &c.  The 
plaintiffs  then  averred,  that  after  the  making  of  the  charter- 
party,  the  ship  took  in  her  outward-bound  cargo  on  freight  for 
Dominica,  and  sailed  within  the  time  required  from  the  river 
Thames  for  Dominica,  and  arrived  there  on  the  6th  of  February, 
1805,  and  delivered  her  outward  cargo,  except  such  part  as  was 
necessary  and  customary  to  keep  on  board  until  some  part  of  the 
homeward  cargo  should  be  loaded.  That  after  the  arrival  of  the 
ship  at  Dominica,  the  correspondents  of  Urquhart  &  Hope  had 
procured  a  full  cargo  of  West  India  produce  to  load  the  ship  on 
freight  from  thence  to  London,  which  cargo,  at  the  time  of  the 
loss  after-mentioned,  was  there  ready  to  be  loaded  on  board 
the  ship;  but  that  before  she  could  take  any  part  of  the 
homeward  cargo  on  board,  and  while  she  lay  at  Dominica,  and 
before  the  sailing  of  the  May  convoy,  she  was  on  the  22nd  of 
February,  1805,  captured  by  the  enemy. 

At  the  trial  before  Lord  Ellenborough,  Ch.  J.  at  Guildhall, 
the  policy  and  charter-party,  which  appeared  to  have  been  made 
as  stated  in  the  declaration,  were  proved ;  and  that  the  ship 
having  sailed  on  the  voyage  described  arrived  at  Dominica,  and 
unloaded  great  part  of  her  outward-bound  cargo,  but  before  she 
[  *402  ]  had  taken  in  any  *part  of  her  homeward-bound  cargo  was  captured 
there  by  the  French  on  the  22nd  of  February,  1805.  Where- 
upon it  was  objected  that  the  policy  on  the  freight  homewards 
did  not  attach,  inasmuch  as  no  part  of  the  homeward  cargo  was 
laden  on  board,  from  which  time  only  the  risk  commenced. 
And  it  was  endeavoured  to  distinguish  this  case  from  Thompson 
V.  Taylor, \  where  the  insurance  was  on  a  valued*  policy  on 
freight  on  a  chartered  ship  at  and^  from  London  to  Teneriffe, 

t  3  E.  E.  233  (6  T.  E,  478). 
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and  at  and  from  thence  to  the  West  Indies ;  and  which  it  was  hobncastlb 
said  turned  out  on  the  entirety  of  the  voyage  insured;  the  buIet. 
freight  being  covenanted  to  be  paid  for  the  said  voyage  according 
to  a  stipulated  rate  per  pipe  for  500  pipes  of  wine :  whereas  this 
was  an  open  policy,  and  the  freight  was  to  be  estimated  accord- 
ing to  the  quantity  of  goods  on  board ;  of  which  there  never 
were  any,  and  therefore  no  inception  of  the  freight,  and  conse- 
quently not  of  the  insurance  on  it.  And  this,  it  was  argued, 
was  the  same  as  if  the  ship  had  sailed  from  Dominica  without 
any  goods  on  board.  Lord  EUenborough,  Ch.  J.  however,  over- 
ruled the  objection,  thinking  the  case  was  governed  by 
Thompson  v.  Taylor,  and  that  the  existence  of  the  charter-party, 
giving  an  entirety  to  the  contract  of  freight,  was  decisive ;  the 
voyage  having  once  commenced.  The  plaintiffs  accordingly 
recovered  a  verdict. 

Garrow  now  moved  for  a  new  trial,  upon  the  same  grounds 
of  distinction  before  taken  between  this  and  the  former  case. 
But 

Lord  Ellenborough,  Ch.  J.  said,  that  it  was  clear  that  the 
under-writer  was  liable,  upon  the  authority  of  Thompson  *v.  [  '^oa  ] 
Taylor;  the  voyage  having  commenced  in  which  the  freight  was 
to  be  earned  according  to  the  terms  of  the  charter-party,  which 
made  it  one  entire  contract,  and  which  voyage  was  insured  by 
the  policy.  That  in  Tlwmpson  v.  Taylor  the  loss  happened 
before  the  ship  arrived  at  Teneriffe,  where  she  was  going  to 
fetch  her  freight,  and  yet  the  under-writer  was  holden  to  be 
liable.     The  other  Judges  concurring. 

Ride  refused. 
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K.  B.  TRINITY  TERM. 


1806.  BEOWN  V.  EAWLINS.f 

(7  Eaat,  409—435 ;  S.  C.  3  Smith,  405—424.) 

[  ^09  ]  Where  the  tenants  of  a  manor  formerly  belonging  to  a  monastery, 

holding  by  border  service,  and  the  defence  of  Tynemouth  Castle,  under 
copy  of  oourt-roU,  and  whose  estates  passed  by  surrender  and  admit- 
tance, shewed  in  eyidence — by  surrenders  as  far  back  as  they  existed  in 
writing;  by  admissions  from  the  17th  of  Eliz.  to  the  14th  Car.  I. ;  by 
exchequer  decrees  between  the  lords  and  tenants  in  the  times  of  Eliz. 
and  Jao.  I. ;  and  by  an  inquisition  of  the  jury  at  the  court  baron  of 
the  lord  in  the  2  Jac.  11. ; — that  they  were  copyholders  of  inheritance, 
with  fines  certain,  holding  according  to  the  custom  of  husbandry  of  the 
manor  (or  according  to  the  custom  of  the  manor  generally)  without 
stating  them  to  hold  at  the  will  of  the  lord :  admitting  this  eyidence  to 
outweigh  proof  of — ministers*  accounts  in  the  30th  and  31st  Hen.  Yill. ; 
a  grant  of  the  manor  from  the  Crown  in  the  9th  Car.  I.  including  these 
estates  imder  the  name  of  tenements  of  husbandry ;  subsequent  mesne 
conveyances  reserving  the  coal  mines,  &c.  in  certain  districts;  and 
admissions  from  1663  to  1777  (including  admissions  of  the  several 
tenants  to  the  estate  immediately  in  question), — in  all  which  they  were 
stated  to  hold  at  the  will  of  the  lord  as  well  as  according  to  the  custom 
of  husbandry  of  the  manor,  &c. :  Yet  as  there  was  evidence  for  more 
than  a  century  past  that  the  lord  had  leased  the  coal  and  limestone 
under  the  copyhold  lands  in  different  parts  of  the  manor,  and  had 
received  rent  for  the  same ;  and  that  the  lessees  of  the  lord,  and  not  the 
tenants,  had  taken  the  coal  and  limestone;  held  that  such  acts  of  owner- 
ship explained  the  nature  of  the  tenure  according  to  the  custom  of 
husbandry  of  the  manor,  &c.  and  shewed,  in  aid  of  the  other  evidence, 
that  the  freehold  was  in  the  lord,  and  not  in  the  tenants.  And  at  any 
rate  the  evidence  preponderating  so  much  in  favour  of  the  lord,  the 
Court  would  not  disturb  a  verdict  given  for  him. 

This  was  an  action  of  trespass  for  breaking  and  entering  the 
plaintiff's  close  in  the  township  of  Backworth  in  the  county  of 
Northumberland,  part  of  a  farm  there  called  Lowstead  Farm, 
and  making  trenches  and  pits  in  the  soil.  The  defendant 
pleaded,  1st,  not  guilty,  to  the  force  and  arms.  2ndly,  to  the 
residue  of  the  trespass,  that  the  locus  in  qtu>  was  the  close,  soil, 
and  freehold  of  the  Duke  of  Northumberland,  as  whose  servant 
the  defendant  justified.  Srdly,  to  the  same  residue,  that  the 
Duke  was  seised  in  fee  of  the  manor  of  Tynemouth,  or  Tyne- 
mouthshire,  whereof  as  well  the  locus  in  quo  as  other  land  in 

t  See  Portland  v.  Hill  (1866)  L.  E.  2  Eq.  766,  36  L.  J.  Ch.  439.— B.  C. 
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Backworth  *was  and  immemoriallj  had  been  parcel  and  a  copy-  Bbowk 
hold  tenement  of  the  manor,  demised  and  demiseable  by  copy  of  rawlin-s. 
court-roll  by  the  lord  or  his  steward  in  fee-simple  or  otherwise  [  *4iu  ] 
at  the  will  of  the  lord,  according  to  the  custom  of  the  manor ; 
and  that  the  Duke,  being  so  seised  of  the  manor,  was  by  reason 
thereof  entitled  to  all  mines  and  veins  of  coal  in  and  under  the 
locus  in  quo,  and  to  bore  for,  dig  for,  and  get  such  mines  and 
veins  of  coal :  wherefore  the  defendant,  as  servant  to  the  Duke, 
entered  and  dug,  &c. ;  and  so  justified  the  trespasses.  Replica- 
tion, to  the  plea  of  soil  and  freehold,  alleging  by  way  of  induce- 
ment Sir  M.  W.  Ridley's  seisin  of  the  locus  in  quo,  parcel  of  a 
customary  tenement  holden  by  copy  of  court-roll  of  the  same 
manor  in  his  demesne  as  of  fee,  according  to  the  custom  of  the 
manor,  and  a  demise  by  him  to  the  plaintiff ;  traversed  the 
allegation  of  soil  and  freehold  in  the  Duke.  To  the  last  plea ; 
after  a  similar  inducement,  the  replication  traversed  that  the 
locus  in  quo  and  the  other  land  were  and  immemorially  had  been 
parcel  of  a  copyhold  tenement  of  the  said  manor  demised  and 
demiseable  by  copy,  &c.  by  the  lord  or  his  steward,  in  fee-simple 
or  otherwise  at  the  will  of  the  lord,  according  to  the  custom  of 
the  manor,  as  in  the  last  plea  alleged.  The  rejoinder  took  issue 
on  each  of  the  traverses. 

At  the  trial  before  Chambre,  J.  at  the  last  summer  assizes 
for  the  county  of  Northumberland,  the  contention  between  the 
parties  was  as  to  the  nature  of  the  tenure  of  the  plaintiff's  estate, 
whether  copyhold  or  of  the  nature  of  copyhold,  as  contended  for 
by  the  Duke,  who  claimed  a  right  to  enter  and  dig  for  coal :  or 
freehold,  or  customary  freehold,  as  contended  for  by  the  plaintiff, 
who  was  tenant  to  R.  W.  Grey,  Esq.,  and  resisted  the  Duke's 
claim. 

[The  substantial  effect  of  the  evidence  given  on  both  sides  at 
the  trial  appears  from  the  judgment  of  the  Court.  The  case^had 
been  left  to  the  jury  upon  the  evidence;  the  learned  Judge 
observing,  that  there  was  no  weight  in  an  objection  made  by  the 
plaintiff,  that  the  surrenders  did  not  specify  the  estates  to  be  at 
tcUl  (that  circumstance  not  being  necessary  to  be  stated  in  a  sur- 
render, whatever  it  might  be  in  an  admission) : — that  in  the  suits 
between  the  lords  and  tenants,  of  which  evidence  had  been^given 
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Bkown  on  the  plaintifi's  part,  it  did  not  appear  to  have  ever  been  a 
Bawlins.  question  whether  their  tenements  were  of  freehold  or  copyhold 
tenure^  but  merely  whether  they  were  of  inheritance  or  not,  and 
what  were  the  fines  and  services  to  which  they  were  liable : — 
that  the  language  of  the  tenants  themselves  in  those  proceedings, 
where  they  described  their  tenure,  seemed  to  import  a  mere 
copyhold  tenure ;  as  they  uniformly  styled  themselves  copyholders 
and  copyholders  of  inheritance,  without  any  qualification,  or 
without  any  intimation  of  a  freehold  interest : — ^and  that  in  his 
opinion  the  evidence  upon  the  whole  preponderated  much  in 
favour  of  the  defendant ;  for  whom  the  jury  found  their  verdict. 
A  rule  having  been  obtained  in  a  former  term  for  a  new  trial, 

Park,  Topping,  and  Holroyd,  were  heard  in  support  of  the 
rule ;  and  the  case  stood  over  till  this  Term,  when] 

[  426  ]       Lord  Ellenborough,  Ch.  J.  (without  hearing  counsel  against  the 

rule)  delivered  the  opinion  of  the  Court : 

After  stating  the  pleadings,  and  that  the  real  parties  to  the 
cause  were  Mr.  Grey  of  Backworth  on  the  part  of  the  plaintiff,  a 
tenant  of  the  manor  of  Tynemouth,  and  the  Duke  of  Northumber- 
land, lord  of  the  manor,  on  the  part  of  the  defendant ;  and  that 
the  question  between  them  was,  whether  the  soil  and  freehold 
were  in  the  tenant,  or  whether  the  tenure  were  not  copyhold,  or 
in  the  nature  of  copyhold,  and  the  freehold  in  the  lord;  he 
proceeded  to  state  and  comment  upon  the  evidence  reported  by 
the  learned  Judge  who  tried  the  cause.  And,  first,  as  to  the 
evidence  adduced  by  the  defendant :  it  appears  by  a  copy  of  the 
inrolment  of  letters  patent,  9  Car.  I.  that  the  Crown  granted  the 
manor  of  Tynemouthshire,  formerly  parcel  of  the  possessions  of 
the  late  monastery  of  Tynemouth,  in  fee  to  Scriven  and  Eden, 
with  all  its  rights,  members,  and  appurtenances :  and  in  the 
description  of  the  premises  are  mentioned  ''all  those  ten 
tenements  of  husbandry  with  their  appurtenances  in  Backworth, 
then  or  late  in  the  tenures  and  occupation  of  certain  tenants  by 
name;  and  there  described  to  be  holden  ''at  the  will  of  the 
lord.''  And  the  greater  part  of  the  tenements  in  the  other 
districts  are  described  in  the  same  manner  as  "  tenements  of 


VOL.  vra.]         1806.    K.  B.    7  EAST,  426—427.  655 

husbandry  at  the  will  of  the  lord."  Next  follow  the  conveyances  Brown 
in  the  same  year  by  Scriven  and  Eden  to  Taylor  and  Cartwright,  bawlixs. 
with  an  exception  of  the  mines  and  veins  of  coals  in  certain 
districts:  and  in  1640  Taylor  and  Cartwright  conveyed  to 
Algernon  Earl  of  Northumberland,  with  a  further  exception  of  a 
coal  mine  in  another  district,  which  the  Earl  and  the  bargainors 
had  conveyed  away.  The  next  piece  of  evidence  is  an  examined 
copy  of  the  minister's  accounts  for  the  monastery  of  Tynemouth 
in  the  30th  and  Slst  of  *Hen.  VIII.,  where  in  an  account  of  the  [  •*27] 
collector  of  the  rents  in  Backworth  under  the  head  of 
''husbandry  rents,"  the  tenements  out  of  which  the  rents  issue 
are  described  as  holden  ''at  the  will  of  the  lord."  This  is 
followed  by  an  entry  from  the  rolls  of  the  manor  of  a  present- 
ment of  a  stirrender  in  1663  to  Mr.  Grey's  ancestor  of  a 
customary-tenement  in  Backworth,  and  a  grant  thereof  by  the 
lord,  habendum  to  Grey  and  his  heirs  "  at  the  will  of  the  lord, 
according  to  the  custom  of  the  manor."  And  a  similar  descrip- 
tion runs  through  all  the  other  admissions  in  1677,  1679,  1687, 
1771,  and  1777 ;  the  habendum  in  each  being  "at  the  will  of 
the  lord  according  to  the  custom  of  husbandry  of  the  manor," 
or  "at  the  will  of  the  lord  according  to  the  custom  of  the 
manor."  And  this  evidence  not  only  applies  to  the  usual 
manner  of  admittance  of  the  tenants  of  the  manor,  but  also  in 
particular  to  the  admission  of  Mr.  Grey  and  those  under  whom 
he  claims.  It  was  also  proved  on  the  part  of  the  lord  of  the 
manor,  that  there  was  no  instance  of  a  copyholder  boring  for 
coals  under  his  own  copyhold.  And  on  the  contrary,  the 
counterpart  of  a  lease  in  1700  was  proved,  whereby  the  then 
lord  of  the  manor  demised  all  the  coal  mines  and  veins  of  coal 
under  all  the  lands  in  the  township  of  Whitley  (one  of  the  town- 
ships of  the  same  manor)  at  a  rent  for  twenty-one  years.  And 
also  counterparts  of  other  leases  of  the  same  sort,  in  different 
townships,  one  of  them  as  old  as  1684 ;  and  from  thence  down 
to  a  recent  period ;  sometimes  leasing  coals  and  sometimes  lime 
quarries,  and  extending  in  general  terms  to  all  other  mines 
under  the  surface.  This  is  the  general  result  of  the  evidence 
given  for  the  defendant;  and  it  not  only  proves  that  by  the 
original  grant  from  the  Grown,  and  of  those  through  whom  the 
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Brown      Duke  claimB,  that  these  estates  *were  holden  at  the  will  of  the 
Rawlins,     lord,  according  to  the  custom  of  husbandry  of  the  manor,  or 

[  *428  ]  according  to  the  custom  of  the  manor ;  but  it  appears  also  from 
the  minister's  accounts  from  Mich.  30  to  Mich.  31  Hen.  VIII., 
(which  are  near  40  years  older  than  the  oldest  date  on  the  other 
side  ;  the  first  admission  produced  on  the  part  of  the  plaintiff,  in 
which  the  words  at  the  will  of  the  lord  are  omitted,  being  the 
17th  of  Eliz.)  that  the  tenements  were  holden  at  the  will  of  the 
lord  at  that  period ;  only  it  omits  the  description  "  according  to 
the  custom  of  husbandry ;  "  describing  the  rents  however  under 
the  head  of  husbandry  rents. 

On  the  part  of  Mr.  Grey  it  was  contended,  that  these  estates 
are  not  copyhold  at  the  will  of  the  lord,  but  that  they  are 
freehold  .  or  of  the  nature  of  freehold,  though  passing  by 
surrender  and  copy  of  court-roll.  And  the  case  of  Gale  v.  Noble  \ 
has  been  relied  on  in  support  of  that  argument.  That  case  is 
only  reported  in  Carthew  (432),  and  there  the  lands  were  said  not 
to  be  copyhold,  because  it  did  not  appear  in  any  of  the  rolls  or 
copies  produced  that  they  were  granted  ad  voluntatem  domini^ 
but  only  secundum  constietudinem  manerii.  Without  impugning 
the  authority  of  that  case,  and  which  it  is  not  at  all  necessary  to 
do  for  the  decision  at  present,  if  it  had  appeared  here  that  there 
was  no  evidence  of  any  admissions  to  hold  at  the  will  of  the  lord, 
that  case  might  have  applied ;  though  I  am  rather  disposed  to 
think  that  the  general  form  of  admissions,  according  to  the 
custom  of  the  manor,  may  be  explained  and  qualified  by  the 
usage  in  such  a  manner  as  to  shew  that  the  freehold  is  in  the 
lord :  and  what  the  usage  was  in  that  case  does  not  appear  by 
the  report.  But  at  any  rate  this  case  does  not  range  itself  under 
that  of  Gale  v.  Noble ;  for  here  the  admissions  are,  during  a 

[  ♦420  ]  long  *period,  uniformly  to  hold  at  the  will  of  the  lord.  Coke's 
Copyholder,  s.  41,  was  also  referred  to,  in  order  to  shew  that  the 
surrender  is  the  important  act,  from  whence  the  nature  of  the 
tenure  is  to  be  collected,  and  that  the  admittance  must  follow  it, 
or  it  is  void.  But  the  terms  of  the  surrender  only  point  out  to 
whom  and  for  what  estate  the  land  is  meant  to  be  transferred  by 
the  tenant  making  such  surrender,  but  cannot  alter  or  vary  the 

t  Carth.  432. 


voL.A-ni.]         1806.    K.  B.    7  EAST,  429—430.  657 

terms  of  the  tenure  itself ;  and  therefore,  says  Lord  Coke,  if       Brown 
there  be  any  variance  between  the  admittance  and  the  surrender,     rawlins. 
either  in  the  person,  in  the  estate,  or  in  the  tenure,  or  in  any 
other  collateral  points,  the  lord  doth  only  transfer  an  estate 
according  to  the  surrender  and  his  authority,  if  it  can  take  such 
effect.    And  he  instances,  if  a  surrender  be  made  to  J.  S.  the 
lord  cannot  admit  J.  N. ;  but  such  admittance  is  wholly  void. 
If  there  be  a  surrender  to  J.  S.  for  life,  and  the  lord  admit  him 
in  fee,  only  an  estate  for  life  passes.     So  if  a  surrender  be  to  one 
upon  condition,  and  the  lord  admit  absolutely,  it  is  void :  or  if 
the  surrender  be  absolute,  and  the  admittance  conditional,  the 
condition  is  void.     On    the  other    hand    it    appears    that    a 
surrender  cannot  vary  the  custom  of  the  manor  any  more  than 
an  admittance;  but  both  the  lord  and  the  tenant  are  equally 
bound  by  the  custom.     Then  in  order  to  prove  what  is  the 
custom  of  this  manor  in  this  respect,  the  plaintiff  gave  in 
evidence  a  copy  of  an  Exchequer  decree  in  the  19th  of  Eliz.  in  a 
cause  of  Milbank  and  others  v.  DaUaval  and  others ;  wherein 
the  plaintiffs  state  themselves  and  their  ancestors  to  have  been 
immemorially  seised  of  tenements  in  Backwoiiih,  and  six  other 
townships  in  the  manor,  holden  by  copy  of  court-roll  according 
to  the  custom  of  the  manor,  paying  rent,  and  *doing  border      [  ^^30  ] 
service,  and  defending  Tynemouth  castle  from  invasion.     This 
is  the  only  part  which  affects  this  question,  as  a  statement  of 
their  tenure ;  for  the  rest  of  the  decree  merely  concerns  a  dispute 
as   to   the  render  of  a  corn-rent  by  Winchester  or  Newcastle 
measure.     Then  follows  another  decree  in  the  8  Jac.  I.  which 
recites   that  the  King's  customary  and   copyhold    tenants   in 
Backworth  and  other  townships  of  the  manor  had  petitioned  the 
King,  affirming  that  ^they  were  copyholders  of  inheritance ;  and 
that    there  were  immemorial   customs  within  the  manor  for 
payment  of  fines  for  admittances  to  the  said  copyhold  tene- 
ments,  holden  by  copy  of  court-rolls   secundum  consueiudinem 
hnshandrice  of  the  said  manor,  upon  descent,  surrender,  and 
alienation;  that  their ^n^s  were  certain;  and  praying  relief  for 
wrongs  done,  &c.    It  is  apparent  from  the  whole  of  the  decree 
(which  his  lordship  read,  referring  particularly  to  those  parts  in 
italics)   that  the  whole  dispute  was,  whether  the  tenants  held 
B.R.- — ^voL.  vni.  u  u 
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estates  of  inheritance^  and  upon  Jines  certain ;  but  it  is  nowhere 
suggested  throughout  all  the  proceedings  that  they  had  a 
freelwld  tenure.  The  decree  affirms  them  to  be  copyhxMers  of 
inheritance  with  fines  certain.  And  where  the  word  freehold 
(estates  of  freehold  or  inheritance)  occurs  once  (and  but  once)  in 
that  decree,  as  applied  to  the  estate  of  the  tenants,  it  is  plain 
from  the  whole  context  that  it  is  used  in  speaking  of  freehold 
interests,  in  contradistinction  to  chattel  estates,  for  terms  of 
years :  and  there  is  no  incongruity  in  such  use  of  the  word ;  for 
a  person  may  well  have  a  freehold  interest  in  a  copyhold 
tenement.  That  decree  speaks  of  a  reference  from  the  King  to 
the  Lord  High  Treasurer,  Chancellor,  and  Barons  of  the 
Exchequer,  on  which  they  decreed,  &c.  which  refers  to  a  stat.  of 
the  *7  Jac.  I.  c.  21 1  under  the  authority  of  which  the  reference 


t  7  Jac.  I.  c  21.  An  Act  for  con- 
firmation of  decrees  hereafter  to  be 
made  in  the  Exchequer  Chamber 
and  Duchy  Court,  concerning  cus- 
tomary or  copyhold  lands  and  tene- 
ments. Beciting  that  there  had  been 
much  question  and  exception  about 
lands  held  by  copy  of  Court-roll,  be- 
cause either  not  originally  parcel  of  a 
manor,  nor  strictly  from  time  whereof, 
&c.  demised  and  demisable  by  copy 
of  Court-roll  of  the  said  manors ;  or 
because  fines  payable  for  admittances 
upon,  &c.  and  their  uses,  customs, 
liberties,  and  privileges,  are  either 
-uncertain,  or  not  so  plain  but  both 
for  the  present  and  in  future  times 
much  trouble,  loss,  and  disquiet  may 
arise,  &c.  and  may  be  a  discourage- 
ment to  the  tenants  in  their  endea- 
vours in  improving  and  husbanding 
their  said  lands;  and  that  his 
Majesty  minding,  &c.  to  settle  and 
secure  their  copyhold  estates  accord- 
ing to  the  true  meaning,  &c.  had 
been  pleased  that  the  Lord  Treasurer 
and  the  Chancellor  of  the  Courts  of 
Exchequer  and  Duchy  should  take 
order  upon  reasonable  compositions, 
&c.  to  establish  their  said  copyhold 
estates  by  decrees  of  their  said  several 
Courts  respectively,  according  to  the 


true  meaning,  &c. ;  in  performance 
of  which  his  Majesty's  directions 
divers  decrees  had  been  made,  and 
others  are  intended  to  be  made:  it 
enacts  that  all  the  messuages,  cot- 
tages, lands,  tenements,  and  heredi- 
taments, contained  or  mentioned  in 
any  decree  or  decrees  to  be  made  in 
any  of  the  said  Courts  of  Exchequer 
Chamber  or  Duchy,  at  any  time  since 
the  first  day  of  this  Session  of  Parlia- 
ment, or  within  three  years  from 
hence  next  ensuing,  upon  composi- 
tions made,  &c.  with  his  Highnesses 
officers  on  his  behalf  as  aforesaid, 
and  in  and  by  the  same  (t.  e.  Courts) 
decreed  to  be  from  thenceforth  good 
and  perfect  copyhold  lands,  shall, 
from  the  time  of  such  decree  or 
decrees  made,  be  taken  and  adjudged 
to  be  good  and  perfect  copyhold 
lands,  tenements,  and  heredita- 
ments, according  to  the  true  intent 
and  meaning  of  the  said  decrees 
respectively.  And  that  all  persons 
may  have  and  enjoy  the  said  lands, 
&c.  to  them,  their  heirs  and  assigns, 
for  ever,  by  copy  of  Court-roll,  or 
otherwise,  according  to  the  purport 
and  effect  of  the  said  decrees,  by 
such  fines,  rents,  duties,  and  by  and 
with  and  according  to  such  ourtoms. 
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vf&B  made,  and  which  statute  seems  to  have  gone  to  the  extreme  Bbowk 
limit  of  the  powers  of  the  legislature  itself,  and  almost  heyond  rawlins. 
them ;  for  it  confirms  and  establishes  as  copyholds  all  lands,  &c. 
decreed  to  be  such  in  *the  Court  of  Exchequer  Chamber  or  [  •432  ] 
Duchy,  during  three  years  next  after  the  first  day  of  that  session 
of  Parliament,  according  to  the  customs  of  the  said  manors 
severally  and  respectively,  "  according  to  the  purport  and  effect 
of  such  decrees,  by  such  fines,  rents,  and  duties,  and  by,  with, 
and  according  to  such  customs,  privileges,  liberties,  profits,  and 
commodities,  and  in  such  manner  and  form  as  in  and  by  the 
said  decrees  should  be  limited  and  appointed."  This  statute  is 
to  be  found  in  Bastall's  edition  of  the  Statutes,  but  is  omitted  in 
the  common  editions  of  the  Statutes.  The  next  piece  of 
evidence  is  an  order  of  the  Court  of  Exchequer  in  Easter, 
12  Jac.  I.  which  reciting  part  of  the  former  decree  relating  to  the 
forms  of  the  copies,  and  that  the  Earl  of  Northumberland  had 
certified  the  accustomed  form  of  a  copy  for  such  tenants  as  were 
admitted  after  death,  directs  such  form  to  stand  for  a  precedent 
in  future :  and  in  that  form  the  habendum  is  to  the  tenant  and 
his  heirs  secundum  consuetudinem  husbandrice  vianerii,  omitting 
ad  voluntatem  dominu  At  any  rate  it  may  be  observed  of  this 
order  or  decree,  that  it  was  made  out  of  time,  and  of  course  not 
within  the  authority  of  the  statute,  being  made  beyond  the  three 
years  limited  by  the  statute  for  that  purpose.  Upon  this,  how- 
ever, it  is  contended,  that  (assuming  the  decree  to  be  effectual) 
inasmuch  as  it  shews  that  the  tenants  held  their  estates  accord- 
ing to  the  custom  of  husbandry  of  the  manor  only,  without 
stating  at  the  will  of  the  lord,  it  follows  from  the  doctrine  laid 
down  in  the  case  of  GcUe  v.  Noble  that  they  had  a  freehold  tenure. 
That  argument,  however,  assumes  that  a  holding  according  to 
the  custom  of  husbandry  of  the  manor  must  be  taken  to  imply 
negatively,  that  it  is  not  according  to  the  will  of  the  lord.  But 
where  reference  is  made  to  the  custom  generally,  what  that 
custom  is  in  *all  its  parts  is  to  be  collected  from  evidence  of      [  *^^  ] 

pioviBoes,  liberties,  profits,  and  com-      it  provides,  that  the  decrees  shall  be 
modities,  and  in  such  manner  and      as  binding  as  if  specially  inserted 
form  as  in  and  by  the  said  decrees      in  the  Act,  &c. 
shall  be  limited  and  appointed.   And 

u  u  2 
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Bbovn      usage,  i.e.  from  what  has  in  fact  been  the  custom  acted  upon. 

Bawlins.  The  words  "  according  to  the  custom  of  husbandry  of  the 
manor  "  may  have  different  interpretations.  They  may,  though 
not  properly  for  the  present  purpose,  refer  to  a  known  course  of 
husbandry  in  the  manor  regulating  the  culture  of  the  tenants' 
estates ;  or  they  may  mean  that  the  tenants  hold  as  husbandmen 
of  the  lord,  in  like  manner  as  the  villeins  of  the  lord  formerly 
were  employed  in  the  culture  of  the  lord's  lands,  and  as  distin- 
guished from  an  holding  by  military  services  properly  so  called, 
&c.  &c.  That  the  tenants  held  according  to  the  custom  of 
husbandry  of  the  manor,  whatever  that  custom  was,  is  also 
proved  by  various  copies  of  admissions  beginning  in  the  17  Eliz. 
(prior  in  point  of  time  to  those  produced  by  the  defendant,  in 
which  "at  the  will  of  the  lord"  occur,)  though  some  others 
state  it  generally  according  to  the  custom  of  the  manor.  These 
are  followed  up  by  a  petition  to  Algernon  Earl  of  Northumber- 
land, complaining  of  the  tenants'  copies  and  customs  having 
been  altered,  and  their  fines  increased,  on  pretence  of  their 
having  divided  without  licence ;  all  which  are  referred ;  but  as 
nothing  came  of  the  reference,  it  is  immaterial  to  dwell  upon  it. 
Likewise  an  inquisition  in  the  2  Jac.  II.  for  ascertaining  what 
were  the  customs  of  the  manor,  and  the  duties,  rents,  and 
services,  payable  to  the  lord  by  the  tenants  for  their  copyhold 
farms;  in  which  it  is  found  by  the  jury  charged  with  the 
inquiry,  that  all  the  copyhold  estates  within  the  manor  were 
copyhold  estates  of  inheritance,  according  to  the  custom  of  the 
manor.  That  the  widow  of  a  copyholder  dying  seised  shall 
enjoy  the  copyhold  estate  during  widowhood,  without  any  fine 
for  admittance.     That  the  eldest  son  of  a  copyholder,  succeeding 

[  ♦434  ]  by  descent,  shall  pay  *40«.  fine  on  admittance  for  a  whole  farm  ; 
and  so  in  proportion  for  a  half  or  quarter  farm.  But  an  eldest 
daughter  taking  in  default  of  sons  shall  pay  4Z.  for  a  whole  farm, 
and  take  only  for  life.  This  increase  of  fine  on  admittance  of 
the  daughter,  who  takes  only  a  life  estate,  seems  to  have  arisen 
from  her  inability  to  perform  the  border  service.  There  is  also 
a  custom  stated  for  the  tenants  to  lease  their  copyhold  lands  by 
indenture  for  three  years,  without  licence ;  but  if  leased  for  20 
or  21  years,  then    they  must  have  a  licence,   and  pay  the 
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steward's  fee.  There  are  also  several  other  findings :  but  it  is  to  Bbowk 
be  observed,  that  none  of  them  state  or  suggest  any  right  or  bawlinb. 
claim  on  the  part  of  the  tenants  to  the  freehold  of  their  tene- 
ments. It  was  however  proved,  that  upon  examination  of  the 
book  of  surrenders,  the  surrenders  all  appear  to  have  been  to  the 
use  of  the  surrenderees,  either  according  to  the  custom  of  the 
manor,  or  according  to  the  custom  of  husbandry  of  the  manor, 
and  that  there  is  no  instance  of  a  surrender  to  hold  at  the  will  of 
the  lord.  And  this  latter  circumstance,  upon  the  effect  of  which 
I  have  in  part  observed  already,  is  the  only  evidence  which 
avails  the  argument  of  the  plaintiff,  founded  on  the  case  of  Gale 
V.  Noble,  that  where  the  tenant  holds  according  to  the  custom  of 
the  manor  generally,  without  stating  at  the  will  of  the  lord,  an 
intendment  is  to  be  made  that  the  freehold  is  in  the  tenant. 
What  the  evidence  of  the  custom  in  fact  was  in  that  case  does 
not  appear  from  the  report,  but  merely,  that  in  none  of  the  rolls 
and  copies  was  the  holding  stated  to  be  at  the  will  of  the  lord. 
Neither  does  it  appear  here  by  the  evidence  what  the  custom  of 
husbandry  is  in  this  case.  But  in  none  of  the  various  pro- 
ceedings given  in  evidence  in  this  case  does  it  appear  that  there 
ever  was  any  claim  made  by  the  tenants  to  the  freehold  of  *their  [  •^'s  ] 
tenements ;  the  only  claim  insisted  upon  by  them  is,  that  they 
were  copyholders  of  inheritance  at  fines  certain,  &c.  But  ap  to 
the  freehold,  the  evidence  of  usage,  which  is  of  the  utmost 
weight  in  cases  of  this  sort,  is,  as  far  as  it  goes,  wholly  on  the 
side  of  the  lord.  For  there  is  no  evidence  that  the  tenants  have 
ever  gotten  coal  under  their  own  lands,  but  the  evidence 
uniformly  is,  that  the  whole  of  the  coal  gotten  has  been  gotten 
in  right  of  the  lord  by  his  lessees,  &c.  It  is  too  much,  therefore, 
to  say,  that  there  ought  to  be  a  new  trial  as  in  case  of  a  verdict 
against  evidence,  or  indeed  that  the  evidence  does  not  in  this 
case  greatly  preponderate  in  favour  of  the  verdict :  though  if  it 
only  stood  in  equal  scales,  there  would  be  no  occasion  to  disturb 
this  verdict,  which  appears  to  have  been  given  to  the  satisfaction 
of  the  learned  Judge  who  tried  the  cause. 

Rule  discharged. 
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•'^^^  (7  East,  485-492.) 

[  584  ]  The  owner  of  a  tenement  may  have  two  diBtinct  rights  of  oommon  for 

his  cattle,  levant,  and  couchant,  upon  such  tenement,  upon  different 
wastes  in  different  manors  under  several  lords ;  and  therefore  an  allot- 
ment under  one  Inclosure  Act,  in  lieu  of  his  right  of  conunon  upon  one 
of  such  wastes,  will  not  do  away  or  lessen  his  claim  for  an  equal  allot- 
ment with  other  commoners,  under  a  subsequent  Act  for  enclosing  the 
other  waste :  semble  aliter,  if  the  different  wastes  had  appeared  to  have 
been  originally  holden  imder  the  same  lord. 

This  action  was  tried  on  feigned  issues  under  a  private  Act  of 
the  42  Geo.  III.  for  inclosing  and  allotting  the  commcms  and 
waste  ground  and  mosses  within  the  manor  or  township  of 
Egton-with-Newland,  in  the  parish  of  Ulverstone,  in  the  county 
of  Lancaster ;  and  was  brought  in  order  to  try  the  propriety  of 
a  determination  of  the  commissioners  under  that  Act  touching 
the  plaintifiTs  claim  to  right  of  common  of  pasture,  and  of  cutting 
and  taking  brackens  upon  the  commons  and  waste  grounds  with- 
in the  manor,  in  respect  of  his  ownership  of  certain  freehold 
lands  and  tenements,  about  177  acres  in  extent,  situate  within  the 
township  or  division  of  Mansriggs,  in  the  parish  of  Ulverstone, 
and  contiguous  or  near  to  the  manor  or  township  of  Egton-with- 
Newland. 

The  declaration  consisted  of  two  counts,  the  first  reciting  the 
plaintiff's  claim,  and  the  objection  made  thereto  by  the  de- 
fendant and  others  interested  in  the  said  division,  and  in  the 
determination  of  the  commissioners  thereupon;  whereby  the 
[  *486  ]  commissioners  having  taken  into  ^consideration  that  the  said 
plaintiff  had  then  lately  gotten  an  allotment  of  common  for  and 
in  respect  of  his  said  freehold  lands  and  tenements  situate  within 
the  township  or  division  of  Mansriggs,  by  virtue  of  an  Act  of 
the  89  Geo.  III.  intitled  "An  Act  for  dividing  and  inclosing 
the  commons,  waste  ground,  and  mosses  within  the  town  and 
hamlet  of  Ulverstone,"  did  adjudge  that  the  plaintiff  had  estab- 
lished his  claim  only  to  such  an  allotment  of  the  said  commons 
and  waste  grounds  within  the  manor  or  township  of  Egton-with- 
Newland,  as  would,  together  with  the  value  of  the  allotment 
which  he  had  then  already  gotten  upon  the  commons  and  waste 
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grounds  within  the  town  and  hamlet  of  Ulverstone,  make  the 
whole  of  his  allotment  for  his  Mansriggs  estates  equal  to  an  allot- 
ment for  lands  and  grounds  of  the  same  value  situate  within  the 
manor  or  township  of  Egton-with-Newland.  And  the  first  issue 
was,  Whether  the  plaintiff  were  or  were  not  entitled  for  and  in 
respect  of  his  said  right  of  common  to  a  larger  allotment  of  the 
said  commons  and  waste  grounds  within  the  manor  or  township  of 
Egton-with-Newland,  than  would,  together  with  the  value  of  the 
allotment  he  had  already  gotten  upon  the  commons  and  waste 
grounds  within  the  town  and  hamlet  of  Ulverstone,  make  the 
whole  of  the  allotment  for  his  Mansriggs  estates  equal  to  an  allot- 
ment for  lands  and  grounds  of  the  same  value,  situate  within  the 
manor  or  township  of  Egton-with-Newland.  The  second  issue 
was,  Whether  the  plaintiff  were  or  were  not  entitled  in  lieu  of  his 
said  right  of  common  to  an  allotment  of  the  said  commons, 
waste  grounds,  and  mosses  by  the  Act  intended  to  be  divided  and 
inclosed,  according  and  in  proportion  to  his  estate  and  interest 
therein,  without  regard  to,  and  without  deduction  or  abatement 
for  or  on  account  of  any  allotment  which  he  *had  before  the 
making  of  his  claim  gotten  upon  the  commons  and  waste 
grounds  within  the  town  and  hamlet  of  Ulverstone.  The  plain- 
tiff in  his  declaration  asserted  the  affirmative  of  both  these 
issues,  which  the  defendant  by  his  plea  denied.  The  cause  was 
tried  at  the  last  assizes  at  Lancaster  before  Ghambre,  J.,  when  a 
verdict  was  found  for  the  plaintiff  with  nominal  damages,  subject 
to  the  opinion  of  the  Court  on  the  following  case. 

The  parish  of  Ulverstone  comprises  divers  manors  and  town- 
ships, or  divisions,  amongst  others  the  town  and  hamlet  of 
Ulverstone,  the  manor  or  township  of  Egton-with-Newland,  and 
the  township  or  division  of  Mansriggs ;  each  of  which  three 
divisions  have  separate  constables,  and  separately  maintain  their 
own  poor  and  highways.  The  commons  within  the  town  and 
hamlet  of  Ulverstone,  before  the  inclosure  thereof,  and  those 
within  the  manor  or  township  of  Egton-with-Newland,  adjoined 
upon  each  other,  and  the  ancient  inclosures  of  Mansriggs  (which 
has  no  common  or  waste)  lie  contiguous  in  different  parts  there- 
of both  to  the  commons  of  Ulverstone  and  of  Egton-with-Newland. 
In  the  year  1786,  John,  Duke  of  Montague,  being  then  lord  of 
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the  manor  of  Egton-with-Newland,  purchased  the  manor  of 
Ulverstone,  and  continued  to  be  lord  of  both  manors  till  the  year 
1749 ;  but  ever  since  that  period,  and  before  then,  and  farther 
than  living  memory  can  trace,  those  two  manors  have  been 
holden  by  and  under  different  lords,  and  under  different  and 
distinct  customs  and  services.  The  plaintiff  and  all  former 
owners  of  his  Mansriggs  estates  have  immemorially,  until  the 
allotments  hereinafter  mentioned,  used  and  enjoyed  in  right  of 
such  estates  common  of  pasture  for  all  commonable  cattle  levant 
and  couchant  thereon,  and  the  liberty  of  cutting  and  taking 
away  brackens  to  be  used  and  consumed  *on  the  estate,  upon 
the  commons  within  the  town  and  hamlet  of  Ulverstone,  and 
upon  those  of  Egton-with-Newland ;  and  since  the  said  allot- 
ment the  plaintiff  has  continued  to  exercise  the  same  in  the  said 
last-mentioned  wastes.  The  plaintiff  pays  no  rates,  taxes,  rents, 
or  assessments  whatsoever  unto  the  manor  or  township  of  Egton- 
with-Newland,  for  or  in  respect  of  his  said  freehold  lands  and 
tenements  situate  at  Mansriggs.  Under  the  Act  of  the  89  Geo.  III. 
for  the  inclosure  of  the  commons  and  wastes  in  Ulverstone, 
previous  to  his  making  his  claims  under  the  Egton-with-Newland 
Act,  he  had  claimed  and  gotten  an  allotment  of  common  within 
the  town  and  hamlet  of  Ulverstone  of  29  acres  or  thereabouts, 
parcel  of  the  common  of  Ulverstone,  for  and  in  respect  of  his 
said  estate  at  Mansriggs,  and  in  satisfaction  of  his  rights  there- 
on :  being  in  proportion  to  his  land  tax  payable  for  the  same ; 
that  being  the  rule  of*  division  mentioned  in  that  Act  (pages  13 
&  14) ;  and  which  said  allotment  is  the  allotment  referred  to  in 
the  determination  of  the  commissioners  and  in  the  issues.  The 
question  for  the  opinion  of  the  Court  was,  Whether  the  plaintiff 
were  entitled  to  recover  ?  If  he  were,  the  verdict  to  stand ; 
otherwise  the  verdict  to  be  entered  for  the  defendant. 


Holroyd  contended  for  the  plaintiff,  that  he  was  not  entitled 
to  a  less  allotment  in  respect  of  his  rights  on  the  Egton-with- 
Newland  commons  for  his  Mansriggs  estate,  under  the  Egton 
Inclosure  Act,  42  Geo.  III.,  on  account  of  his  having  previously 
obtained  an  allotment  for  the  same  estate  on  the  Ulverstone 
commons,  under'  the  Ulverstone  Inclosure  Act  of  the  39  Geo. 
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III.;  for  the  rights  of  common  on  the  several  wastes  were 
distinct,  and  holden  under  different  lords,  so  that  an  allotment 
in  respect  of  the  one  *could  be  no  compensation  to  the  owner  for 
the  loss  of  the  other,  which  he  was  equally  entitled  to  enjoy,  and 
had  in  fact  continued  to  enjoy  subsequent  to  the  acquiring  of  the 
first  allotment.  And  he  referred  to  s.  27,  (p.  IS  &  14)  of  the 
Ulverstone  Act,  39  Geo.  III.  which  directs  the  commissioners 
'*  to  set  out  certain  parts  of  the  commons,  waste  grounds,  and 
mosses  thereby  directed  to  be  divided  and  enclosed,  in  propor- 
tion to  the  land  tax  paid  by  all  the  owners  of  lands  and  tene- 
ments within  the  township  or  division  of  Mansriggs,  and  by  such 
of  the  owners  and  proprietors  of  lands  and  tenements,  within  the 
several  townships  of  Osmotherley  and  Egton-with-Newland,  in 
the  parish  of  Ulverstone,  as  are  entitled  to  right  of  common 
upon  the  said  commons,  waste  grounds,  and  mosses  for  their 
lands  or  tenements  in  respect  of  which  they  are  entitled  to  such 
right  of  common,  &c. ;  which  parts  so  to  be  set  out  shall  by  the 
commissioners  be  allotted  amongst  the  several  owners  of  lands^ 
&c.  in  Mansriggs  aforesaid,  and  such  owners  of  lands,  &c.  in  0. 
and  Egton-with-Newland  who  are  entitled  as  aforesaid,**  &c. 
And  he  also  referred  to  s.  29  of  the  same  Act,  which  provides 
''  that  nothing  in  this  Act  contained  shall  extend  to  prejudice  or 
affect  the  rights  of  the  several  owners  of  lands,  &c.  within  the 
several  townships  or  divisions  of  Mansriggs  and  Egton-with- 
Kewland,  or  any  of  them,  in  and  upon  the  commons,  waste 
grounds,  and  mosses,  within  the  said  township  or  division  of 
Egton-with-Newland,  or  any  part  thereof." 
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(Lord  Ellenborouoh,  Ch.  J.  called  upon  the  defendant's 
counsel  to  shew  some  objection  to  the  plaintiff's  claim,  as  none 
occurred  to  the  Court  upon  the  statement  of  the  case,  from 
which  it  was  to  be  collected  that  the  ^rights  of  common  claimed 
under  the  two  inclosure  Acts  for  the  plaintiff's  estate  of  Mans- 
riggs were  in  two  different  manors  holden  under  two  different 
lords.  He  said,  that  whatever  objection  might  have  arisen  if 
the  claim  had  been  for  a  double  compensation  for  a  right  of 
common  in  respect  of  the  same  estate  on  two  several  commons 
appearing  to  have  been  originally  derived  from  the  same  lord ; 
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yet  what  objection,  he  asked,  could  there  be  to  two  distinct 
rights  of  common  holden  by  grants  mider  different  lords?) 

Wood  for  the  defendant  said,  that  it  did  not  appear  by  the 
case  that  the  plaintiff  claimed  under  several  grants  of  rights  of 
common  by  different  lords  ;  and  that  the  natural  and  legal  pre* 
sumption  was  that  the  several  manors  and  wastes  were  originally 
in  the  hands  of  the  same  lord,  from  whom  the  right  of  common 
over  all  was  derived.  And  it  could  not  be  presumed  that  one  lord 
would  have  granted  a  right  of  common  over  his  own  wastes  to  the 
tenant  of  another  lord  in  another  manor.  And,  assuming  that 
the  several  commons  were  originally  in  the  hands  of  the  same 
lord,  he  argued  that  inasmuch  as  a  writ  of  admeasurement  of 
common  of  pasture  would  have  lain  in  order  to  apportion  to  the 
tenant  so  much  only  of  the  common  as  he  would  have  been 
entitled  to  for  his  beasts  levant  and  couchant  upon  his  tenement ; 
therefore  as  he  had  already  received  compensation  for  his  right 
out  of  one  of  the  commons  which  had  been  divided  and  allotted 
under  the  Ulverstone  Inclosure  Act,  he  was  not  entitled  to  any 
additional  allotment  in  respect  of  the  same  tenement  under  the 
Egton  Inclosure  Act.  And  he  referred  to  Fitzh.  Nat.  Brev.  125. 
tit.  Writ  of  Admeasurement  of  Pasture,  in  the  notes  to  which  it 
is  stated  that  *^  if  the  ^defendant  has  common  appendant  to  his 
freehold  in  three  vills,  it  may  be  admeasured  for  the  lands  in  one 
of  the  vills.  Temp.  Ed.  I.  Admeasurement,  14.**  And  also  to 
Tyrringham's  case,  4  Co.  Eep.  36  b,  the  second  resolution, 
87  b. 

Lord  Ellenbobough,  Gh.  J. : 

The  argument  proceeds  upon  assuming  a  fact  which  does  not 
appear  in  the  case  ;  and  indeed  as  far  as  anything  does  appear  it 
must  be  intended  that  the  several  rights  of  common  in  the  different 
wastes  were  holden  under  different  lords ;  for  it  is  stated  that 
they  came  into  the  hands  of  the  same  lord  by  purchase  in  1736» 
and  so  continued  till  the  year  1749 :  but  that  both  before  and 
since,  and  beyond  living  memory,  they  were  holden  under  different 
lords.  The  usage  then,  from  which  alone  in  the  absence  of  any 
direct  evidence  of  the  fact  we  can  make  any  presumption,  shews 
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that  these  rights  were  enjoyed  under  different  lords.  And  if  so, 
there  can  be  no  doubt  that  a  man  may  have  two  distinct  sub- 
stantial grants  of  rights  of  common  over  different  wastes  from 
different  lords  in  respect  of  the  same  tenement.  It  may  be 
advantageous  to  him  to  change  his  pasture  from  time  to  time  for 
his  cattle  levant  and  couchant  upon  his  tenement ;  and  imme- 
morial usage  is  evidence  of  such  distinct  grants :  for  I  lay  no 
stress  on  the  short  interval  of  using  the  Egton  commons  after  the 
Ulverstone  Inclosure  Act,  and  before  the  recent  inclosure.  If 
indeed  it  had  been  shewn  that  the  right  over  both  commons  had 
been  originally  granted  by  the  same  lord,  that  might  have  been 
a  reason  for  a  different  construction.  In  this  case  therefore  the 
allotment  which  the  plaintiff  received  under  the  first  Inclosure 
Act  was  only  a  satisfaction  for  his  right  of  common  on  the  wastes 
thereby  ^directed  to  be  inclosed ;  and  he  still  retained  the  same 
right  on  the  Egton  commons  belonging  to  a  different  manor 
which  the  other  commoners  there  enjoyed,  and  is  therefore 
entitled  to  a  proportionable  compensation  with  them. 


HOLLINGB- 
HSAD 

r. 
Walton. 


[  ♦492  ] 


The  other  Judges  concurred  :  and 


Lawbence,  J.  suggested  by  way  of  explanation  of  the  passage 
cited  from  the  notes  in  Fitzh.  Nat.  Brev.,  that  it  might  be  taken 
that  the  freeholder  claimed  common  appendant  in  three  vills 
under  the  same  lord :  and  it  might  happen  that  other  tenants  of 
the  lord  had  only  common  in  one  of  the  vills ;  in  which  case  if 
he  who  had  common  in  all  the  three  turned  on  all  his  cattle  in 
one  of  them,  it  would  prejudice  those  whose  right  of  common 
was  confined  to  that  one,  and  they  might  sue  out  their  writ  of 
admeasurement  to  apportion  the  number  of  his  commonable 
cattle  in  that  one  vill. 

Postea  to  the  plaintiff. 
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1806.         THE  ZING  V.  THE  MAEQIHS  OP  STAFFORD 

•^!!l!^-  AND    OtHEES. 

[  621  ]  (7  East,  621—528.) 

One  haying  an  only  child  Rebecca,  who  was  married  and  had  three 
children,  Thomas,  Bebecca,  and  Ann,  devised  his  copyholds  to  Bebecca 
his  daughter  for  life,  remainder  to  his  granddaughter  Bebecca  for  Hfe, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder  to  the 
use  of  the  issue  of  the  body  of  his  granddaughter  Bebecca  in  such  parts, 
shares,  and  proportions,  manner  and  form,  as  she  should  by  deed  or  will 
appoint ;  and  in  default  of  appointment  to  the  use  of  aU  and  every  the 
children  of  his  said  granddaughter  and  their  heirs,  as  tenants  in  com- 
mon ;  and,  in  default  of  such  issue,  to  the  use  of  all  and  every  the  other 
children  of  his  daughter  Bebecca  and  their  heirs,  as  tenants  in  common, 
&c. ;  and  in  default  of  such  issue,  to  his  own  right  heirs :  held  that  upon 
the  death  of  the  testator's  daughter  and  of  his  granddaughter  Bebecca, 
without  any  appointment,  an  only  child  of  the  latter  took  an  absolute 
fee ;  on  whose  death,  under  age  and  immarried,  the  premises  descended 
to  her  imcle  Thomas  as  her  heir-at-law ;  and  that  the  subsequent  limita- 
tion to  the  other  children  of  the  testator's  daughter  Bebecca  did  not 
take  effect :  for  the  devise  to  the  children  of  his  granddaughter  Bebecca 
and  their  heirs  primd  facie  carries  a  fee ;  and  the  subsequent  words, 
**  in  default  of  such  issue,"  refer  to  her  children  and  not  to  their  issue. 

[This  was  a  motion  for  a  mandamus  to  the  steward  of  a  manor 
to  admit  the  plaintiff  to  copyholds.  It  was  argued  and  decided 
on  a  case  stating  the  facts,  of  which  the  substance  is  given  in 
the  headnote.  The  judgment  of  the  Court,  delivered  by  Lord 
Ellenborouoh,  adds  nothing  in  principle  to  the  judgment  of 
Lord  Kenyon  and  his  associates  in  Doe  v.  Perryn,  1  E.  R.  757, 
8  T.  B.  484 ;  and  is  here  only  noted  as  confirming  and  rein- 
forcing the  authority  of  that  judgment. — B..  C] 


180G.       THE    ZING    V.   THE    JUSTICES    OP    STAFFOED- 
'^'':ili^-  SHIEE.t 

r  .,«.  (7  East,  549— 550.) 

The  justices  are  bound  by  stat.  9  Qeo.  I.  c.  7,  s.  8,  to  receive  and 
adjourn  an  appeal  made  to  the  next  Sessions  after  an  order  of  removal 
made,  against  such  order,  if  no  notice  have  been  given  to  the  respondent ; 
though  they  should  be  of  opinion  that  the  order  was  executed  in  suffi- 
cient time  before  the  Sessions  to  have  enabled  the  appellants  to  give 
reasonable  notice  of  their  appeal  to  the  respondents. 

An  appeal  was  lodged  at  the  next  Sessions  after  an  order  of 
removal  made,  and  was  moved  to  be  adjourned,  on  the  part 

t  See  Beg.  v.  Justices  of  Surrey  (1880)  6  Q.  B.  D.  100,  104,  50  L.  J.  M.  C. 
10,  43  L.  T.  500.— E.  C. 
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of  the  appellants ;  no  notice  having  been  given  to  the  respondents :    Thk  Kihg 

bat  the  sessions,  being  of  opinion  that  there  had  been  sufficient         the 

time  for  the  appellants  to  have  given  such  notice  after  the  order  ^^^^q^^ 

had  been  executed  and  before  the  holding  of   the  sessions,       shibb. 

dismissed  the  appeal.    Whereupon  a  rule  was  obtained  in  the 

last  Term,  calling  upon  the  defendants  to  shew  cause  why  a 

mandamus  should  not  issue  to  them   commanding   them  to 

receive  and  enter  a  continuance  on  the  said  appeal  to  the  *next      [  *550  ] 

general  quarter  sessions,  and  there  to  hear  and  determine  the 

matter  of  the  said  appeal.     This  rule  was  enlarged  to  the 

present  Term  on  the  motion  of  the  defendants'  counsel.    But 

Clifford  now  moved  to  make  the  rule  absolute ;  stating  the 
above  facts ;  and  suggesting  that  the  defendants,  upon  advice 
taken,  were  satisfied  that  they  had  no  discretion  to  dismiss  the 
appeal  unheard,  on  the  ground  alleged,  as  had  been  once  ruled 
in  The  King  v.  The  Justices  of  the  North  Riding  of  Yorkshire ;  t 
the  contrary  having  been  since  determined  in  The  King  v.  The 
Justices  of  Bucks  ft  upon  the  construction  of  the  stat.  9  Geo.  I. 
c.  7,  s.  8,  which  expressly  directs  that  '^  if  it  shall  appear  to  the 
sessions  that  reasonable  notice  was  not  given,  then  they  shall 
adjourn  the  appeal  to  the  next  quarter  sessions,  and  then  and 
there  finally  determine  the  same." 

Lord  Ellenborough,  Gh.  J.  said  that  the  opinion  delivered 
in  the  case  of  The  King  v.  The  Justices  of  Buckinghamshire  had 
been  well  considered;  and  the  Court  were  satisfied  that  the 
statute  was  compulsory  on  the  sessions  in  these  cases  to  receive 
and  adjourn  the  appeal. 

Per  Curiam  : 

Rule  absolute. 

t  3  T.  B.  150.  X  3  East,  342. 
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1806.       DOE,    ON    THE    DEMISE*    OF    LORD    BRADFORD,    v. 

June  19. 

—  WATKINS  AND  Another. 

[  631  ]  (7  East,  551—558 ;  S.  C.  3  Smith,  517—522.) 

Under  an  agreement  of  demise,  dated  in  January,  of  a  dwelling- 
house  and  other  buildings  for  the  purpose  of  carrying  on  a  manufacture, 
together  with  certain  meadow,  pasture,  and  bleaching  grounds,  water- 
courses, &c.  for  a  term  of  thirty-five  years,  to  commence  as  to  the 
meadow  ground  from  the  25th  of  December  last ;  as  to  the  pasture,  from 
the  25th  of  March  next ;  and  as  to  the  housing,  nulls,  and  all  the  rest  of 
the  premises,  from  the  1st  of  May ;  reserving  the  first  half  year's  rent  on 
the  day  of  Pentecost,  and  the  other  half  year's  rent  at  Martinmas :  held, 
that  the  substantial  subject  of  demise  being  the  house  and  buildings  for 
the  purpose  of  the  manufacture,  which  were  to  be  entered  on  the  1st  of 
May,  that  was  the  substantial  time  of  entry  to  which  a  notice  to  quit 
ought  to  refer,  and  not  to  the  25th  of  December,  when  the  incoming 
tenant  had  liberty  of  entering  on  the  meadow;  which  was  merely 
auxiliary  to  the  other  and  principal  subject  of  demise:  and  consequently 
that  a  notice  to  quit  served  on  the  28th  of  September  (which  would  have 
been  sufficient  with  reference  even  to  the  25th  of  March,  the  day  of 
entry  on  the  pasture  groimd ;  the  29th  of  September,  being  the  cor- 
responding half  yearly  day  of  holding  to  the  25tih  of  March)  to  quit  at 
the  expiration  of  the  current  year  of  holding,  was  sufficient.  Notice  to 
quit  served  on  one  of  two  tenants  on  the  premises,  who  held  under  a 
joint  demise,  is  evidence  that  the  notice  reached  the  other  who  lived 
elsewhere. 

This  was  an  ejectment  for  the  recovery  of  messuages  and 
lands,  &c.  in  the  parish  of  Middleton  in  the  county  of  Lancaster, 
upon  a  demise  laid  the  11th  of  June,  1805.  The  action  was 
tried  before  Ghambre,  J.  at  the  last  assizes  for  that  county; 
and  the  case  turned  upon  the  sufficiency  of  the  notice  to  quit. 
The  premises  in  question,  in  the  possession  of  the  defendants, 
consisting  of  messuages  or  dwelling-houses,  out-houses,  mills, 
and  other  manufacturing  buildings,  meadow  and  pasture  lands 
and  bleaching  grounds,  though  not  much  of  the  latter,  together 
with  all  watercourses,  &c.  were  holden  under  a  written  agree- 
ment for  a  lease,  dated  the  1st  of  January,  1792,  for  a  term 
of  35  years,  to  commence  as  to  the  meadow  ground  from  the 
25th  of  December  then  last  past ;  and  as  to  the  pasture  ground 
(except  the  field  called  the  Bull  Hill  for  haining  in)  from  the 
25th  of  March  then  next ;  and  as  to  the  said  field  called  the  Bull 
Hill,  and  the  housing,  mills,  out-housing,  and  other  buildings, 
and  all  the  residue  of  the  said  premises,  from  the  1st  of  May 
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next ;  at  the  yearly  rent  of  2502.  payable  on  the  day  of  Pentecost,         Dos 

and  on  the  feast  day  of  St.  Martin  the  Bishop  in  winter,  the     watkhcb. 

first  payment  thereof  to  begin  and  be  made  on  the  feast  day  of 

Pentecost  next.    It  was  farther  agreed  that  the  original  lessee 

*from  whom  the  defendants  claimed  should  within  10  years      [  •562  ] 

after  the  commencement  of  the  term  lay  out  4,000Z.  in  buildings 

sni  improvements  on  the  demised  premises.    And  the  lessee 

was  at  liberty  to  get  coals  under  the  premises,  paying  a  certain 

proportional  rent  for  the  same  to  the  landlord.     The  notice  to 

<juit,   which  was  served  on  the    defendants  on  the    28th    of 

September,  1804,  was  for  the  defendants  to  quit  at  the  e]q)iration 

of  the  then  current  year  of  their  holding.    It  also  appeared  that 

the  defendants  were  partners  in  the  bleaching  trade  which  they 

carried  on  upon  the  premises.     Objection  was  taken  to  the 

notice  to  quit,  that  it  was  not  half  a  year  before  the  25th  of 

December,  nor,  (according  to  the  number  of  days)  before  the 

125th  of  March;  and  that  the  tenancy  being  entire,  the  notice 

to  quit  being  bad  as  to  part  of  the  demised  premises  was  bad 

as  to  all.    But  the  learned  Judge,  on  the  authority  of  the  cases 

after-mentioned,  thought  it  sufficient ;    considering    that    the 

•effective  commencement  of  the  tenancy  was  on  the  1st  of  May, 

when  the  entry  was  to  be  made  on  the  houses  and  the  rest  of 

the  premises,  besides  the  meadow  and  pasture  ground,  which 

the  tenant  had  liberty  to  enter  upon  before.    In  Easter  Term 

last  a  rule  nisi  was  obtained  for  setting  aside  the  verdict  and 

liaving  a  new  trial,  upon  two  grounds,  1st,  that  the  substantial 

time  of  entry,  (which  according  to  Doe  d.  Strickland  v.  Spence\ 

is  alone  to  be  regarded)  was  either  the  25th  of  December,  from 

Avhence  the  first  holding  as  to  the  meadow  ground  was  to 

commence ;    or  from  Martinmas  preceding ;    the    rent    being 

reserved  at  Pentecost  and  Martinmas,  and  the  first  half  year 

being  payable  at  Pentecost  next  after  the  date  of  the  agreement ; 

writh  neither  *of  which  periods  (Christmas  or  Martinmas)  did  the      L  '553  ] 

notice  to  quit  accord.     2ndly,  That  notice  to  quit  was  only  served 

on  the  defendant  Watkins,  who  resided  on  the  premises ;  there 

being  no  proof  that  the  other  defendant,  who  was  joint  tenant 

with  and  partner  of  Watkins,  and  resided  at  Liverpool,  had  been 

t  F.  422  ante  (6  East,  120). 
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Dob         served  with  any  such  notice.    But  on  the  authority  of  Jones  d. 
WA-nciKB.     Griffiths  v.  Marsh, \  it  having  been  left  to  the  jury  to  say  whether 
the  notice  served  on  the  one  upon  the  premises  had  not  reached 
,  the  other  defendant,  this  objection  was  afterwards  abandoned. 

CockeU,  Serjt.,  Topping,  and  Yates  were  now  to  have  shewn 
cause ;  but  after  the  former  had  stated  the  facts,  and  the  role 
laid  down  in  Doe  v.  Spence,  and  contended  that  the  substantial 
time  of  entry  was  either  on  the  25th  of  March  when  the  incoming 
tenant  entered  upon  the  pasture  ground,  or  on  the  1st  of  May 
when  he  took  possession  of  the  house  and  manufacturing 
buildings,  &c.,  which  were  the  principal  objects  of  the  demise;  the 
Court  desired  to  hear  the  other  side  ;  saying,  that  the  onus  was 
thrown  upon  them  of  shewing  that  the  substantial  commence- 
ment of  the  tenancy  was  either  at  Martinmas  or  Christmas. 

Park,  Wood,  and  Scarlett,  in  support  of  the  rule,  said,  that 
in  the  case  of  Doe  v.  Spence,  where  there  were  different  times  of 
entry  upon  different  parts  of  the  premises,  the  Court  looked  to 
the  rent  days  as  explanatory  of  the  true  commencement  of  the 
term  ;  because  it  happened  there  that  the  time  of  entry  on  the 
[  •654  ]  house  accorded  with  *the  next  rent  day :  but  here,  if  the 
substantial  time  of  entry  be  taken  only  from  the  1st  of  May, 
the  tenant  whose  first  half  year's  rent  was  made  payable  at 
Pentecost  would  have  to  pay  it  yearly  six  months  beforehand, 
without  the  enjoyment  of  that  which  it  was  said  was  the 
principal  subject  of  the  demise,  and  in  respect  of  which  enjoy- 
ment the  rent  is  reserved.  And  the  same  objection  applies, 
though  in  a  less  degree,  to  the  25th  of  March,  as  the  commence- 
ment of  the  tenancy,  even  supposing  that  a  notice  to  quit  any 
time  before  the  29th  of  September  the  corresponding  half  year's 
day,  without  going  further  back  than  the  25th  of  September, 
would  suffice  for  a  half  year's  notice  to  quit  on  the  25th  of 
March ;  (which  all  the  Court  were  clearly  satisfied  that  it  would.) 

(Lb  Blanc,  J.  having  observed,  that  in  truth  there  was  little 
or  no  enjoyment  of  the  pasture  or  meadow  between  the  25th  of 
December  and  the  Ist  of  May :  they  answered) 

t  2  E.  E.  441  (4  T.  R.  464). 
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that  they  might  be  used  as  bleaching  grounds  during  that  period ;  Doe 
which  distinguished  this  case  in  another  respect  from  Doe  v.  w^atoinb. 
Spence,  where  the  demise  was  merely  for  agricultural  purposes. 
Here  the  occupation  of  the  meadow  ground  on  the  25th  of 
December  was  as  beneficial  for  the  tenant  for  manufacturing 
purposes  as  that  of  the  house  on  the  1st  of  May :  therefore  the 
notice  to  quit  should  have  been  half  a  year  before  the  first  entry, 
which  would  necessarily  have  been  sufficient  for  the  subsequent 
times  of  entry  on  the  several  other  parts  of  the  premises;  though 
as  the  tenancy  was  entire  no  ejectment  could  have  been  brought 
till  after  the  1st  of  May,  the  last  period  of  quitting. 

(Le  Blanc,   J.   said,   that  there  was  no  evidence  that  the 
meadow  was  to  be  used  for  bleaching.) 

They  then  noticed  another   distinction  between  this  and  the  ^ 

cases  of  Doe  v.  *Snowd<myj-  and  Doe  v.  Spence;  that  here  there       [  *555  ] 

was  an  express  stipulation  in  the  agreement  that  the  term  of 

35  years  should  ''commence  as  to  the  meadow  ground  from 

the  25th  of  December,  &c.  which  precluded  all  argument  by 

implication  that  it  was  to  commence  at  any  other  time  as  to 

that  part  of  the  premises ;  and  so  of  the  rest :  whereas  in  the 

other  cases,  the  only  express  stipulation  was  as  to  the  times  of 

entry  on  the  several  parcels,  which  left  it  open  to  implication  and 

construction  as  to  the  true  commencement  of  the  term  demised. 

Lord  Ellenborouoh,  Ch.  J. : 

The  rule  was  laid  down  by  the  Court  in  Doe  v.  Spence,  that 
in  these  cases  where  the  incoming  tenant  enters  upon  different 
parts  of  the  demised  premises  at  different  times,  the  giving  half 
a  year's  notice  to  quit  before  the  substantial  time  of  entry  is 
sufficient:  and  this  is  a  convenient  rule  to  adhere  to.  What 
then  was  the  substantial  time  of  entry  in  this  case  ?  The  object 
of  the  demise  was,  as  stated,  for  the  purpose  of  the  tenant's 
establishing  and  carrying  on  a  certain  manufactory,  of  which 
the  houses,  buildings,  and  watercourses  constituted  the  principal 
part ;  of  these,  as  well  as  of  the  coal-mines,  the  tenant  was  to 
take  possession  on  the  1st  of  May ;  and  every  thing  else  in  the 

t  2  Blac.  Bep.  1224. 
B.B. — VOL.  vm.  X  X 
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Dob  demise  was  merely  auxiliary  to  the  first  mentioned,  which  were 
Watkins.  *^®  principal  objects  of  it.  The  possession  of  the  meadow  on 
the  25th  of  December  might  be  convenient  to  the  incoming 
tenant  to  prepare  it,  if  it  should  be  wanted,  for  the  purpose  of 
using  it  afterwards  as  a  bleaching  ground ;  for  there  could  be  no 
beneficial  enjoyment  of  it  as  meadow  at  that  season.  It  is 
therefore  to  be  considered  as  a  mere  liberty  of  entering  upon  a 
[  *S66  ]  part  for  the  purpose  of  preparing  *it  for  the  more  convenient 
enjoyment  of  the  rest  and  principal  object  of  the  demise,  the 
houses,  mills,  and  watercourses.  No  inconvenience  can  arise 
from  such  a  construction ;  and  it  obviates  the  inconvenience  of 
giving  separate  notices  to  quit  the  different  parts  of  the  premises, 
which  were  clearly  meant  to  be  demised  as  one  entire  thing. 
Then  if  that,  which  was  a  by-gone  day  at  the  time  when  the 
agreement  bears  date,  were  not  the  substantial  day  of  entry 
of  the  tenant,  the  notice  to  quit  was  in  time  for  either  of  the 
other  days  of  entry;  for  the  1st  of  May,  which  was  the  sub- 
stantial time  of  entry  on  the  principal  subject  of  the  demise ;  or 
even  for  the  25th  of  March,  if  that  were  required. 

Grose,  J. : 

It  is  right  to  adhere  to  the  rule  laid  down  in  Doe  v.  Spence, 
which  is  founded  in  good  sense  and  convenience,  that  the  half- 
year's  notice  to  quit  shall  be  given  with  reference  to  the  substan- 
tial time  of  entry  of  the  tenant ;  and  when  that  is  must  depend 
on  what  is  the  substantial  part  of  the  thing  demised  whereon 
the  tenant  enters.  Now  here  the  demised  premises  consisted 
of  meadow,  pasture,  and  manufacturing  buildings,  &c.  on  which 
the  tenant  was  to  enter  at  different  times ;  but  the  substantial 
part  of  the  demise  was  the  house  and  manufacturing  buildings, 
&c.  on  which  the  tenant  was  to  enter  on  the  1st  of  May :  that 
therefore  was  the  substantial  day  of  entry.  In  some  cases  indeed 
it  has  been  said  that  the  material  time  to  look  to  is  the  day 
of  payment  of  the  rent :  with  those  cases  I  do  not  meddle  :  it  is 
sufficient  to  say  that  they  do  not  apply  to  the  present.  And  there 
is  the  less  reason  for  taking  that  as  the  criterion  in  this  case ;  for 
the  day  of  Pentecost,  on  which  the  first  half-year's  rent  was 
made  payable,  may  fall  upwards  of  a  month  sooner  or  later ;  and 
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it  might  so  happen  that  the  tenant,  if  his  tenancy  were  deter-         doe 
minable  *at  that  period,  might  be  deprived  of  so  much  enjoyment     watkiks. 
of  the  premises  demised,  though  he  paid  rent  for  the  whole  year.       r  «ggj  -i 

Lawrence,  J : 

The  question  is,  if  there  have  been  a  reasonable  notice  to  quit 
given  in  this  case  ?  It  was  decided  in  Doe  v.  Spence  that  half  a 
year's  notice  to  quit  with  reference  to  the  original  time  of  entry 
on  the  substantial  part  of  the  premises  demised  was  sufficient, 
though  other  parts,  the  previous  occupation  of  which  were  only 
auxiliary  to  the  principal  subject  of  demise,  were  to  be  quitted  at 
less  than  half  a  year's  notice,  with  reference  to  the  original  times 
of  entry  on  such  auxiUary  parts.  Now  here  the  substantial 
parts  of  the  demise  were  the  house  and  manufacturing  buildings, 
&c.  which  were  entered  on  the  1st  of  May ;  and  the  other  parts 
of  the  premises,  which  the  tenant  had  liberty  to  enter  before, 
were  only  auxiliary  to  these. 

Le  Blanc,  J : 

The  substantial  time  of  entry  is  not  necessarily  to  be  collected 
from  the  rent  days,  though  it  happened  in  the  case  of  Doe  v. 
Spence  that  the  tenant  entered  on  the  substantial  part  of  the 
premises  on  the  day  from  which  the  rent  was  reckoned.  But 
here  the  rent  is  reserved  on  a  day  on  which  no  part  of  the 
premises  were  entered  by  the  tenant.  In  this  case  the  principal 
parts  of  the  subject  demised  were  the  house  and  buildings  which 
were  demised  for  the  purpose  of  carrying  on  a  manufacture 
there;  and  these  were  entered  on  the  1st  of  May:  and  therefore 
the  giving  six  months  notice  to  quit  with  relation  to  that  which 
was  the  substantial  time  of  entry  is  sufficient,  without  reference 
to  the  times  of  entry  on  the  other  parts  which  were  merely 
auxiliary  to  *those.  There  was  no  evidence  that  the  meadow  [**>58] 
which  was  entered  on  the  25th  of  December  was  to  be  used  as  a 
bleaching  ground  ;  and  it  is  certain  that  it  could  not  be  so  used 
in  the  first  instance  by  the  incoming  tenant,  before  he  had 
entered  upon  the  house  and  other  buildings  where  the  manufac- 
ture was  to  be  carried  on. 

Bule  discharged, 

X  X  2 
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1806.  HINDE   V.   WHITEH0U8E   and   GALAN. 

■^^^  ^^'  (7  East,  568—672 ;  8.  C.  3  Smith,  628—638.) 

f  558  1  Sugars,  wHcIi  were  in  the  King's  warehouse  under  the  locks  of  the 

King  and  the  owner,  from  whence  they  could  not  be  removed  till  the 
duties  were  paid,  were  advertised  for  sale  by  auction  on  the  20th  of 
September ;  when  samples  of  half  a  pound  weight  from  each  hogshead, 
drawn  after  the  sugars  had  been  weighed  and  the  duties  ascertained  at 
the  Eling's  beam,  were  produced  to  the  bidders  assembled;  and  the 
auctioneer  (haying  then  before  him  the  printed  catalogue  of  sale,  con- 
taining the  lots,  marks,  and  number  of  hdds.,  and  the  gross  weights  of  the 
sugars;  and  also  another  written  paper  containing  the  conditions  of  sale, 
which  latter  he  read  to  the  bidders,  as  the  conditions  on  which  the  sugam 
mentioned  in  the  catalogue  were  to  be  sold ;  but  the  two  papers  were 
neither  externally  annexed  nor  contained  any  internal  reference  to  each 
other),  wrote  down  on  the  catalogue  the  name  of  the  highest  bidder, 
and  the  sum  bid  for  the  particular  lots;  having  first  informed  the  bidders 
that  the  duties  were  not  then  paid,  but  would  be  paid  on  the  morrow 
by  the  seller :  and  after  the  biddings  dosed,  the  samples  were  delivered 
to  and  accepted  by  the  purchaser,  according  to  the  usual  practice  at 
such  sales,  as  part  of  his  purchase,  to  make  up  the  quantity  marked  as 
weighed  at  the  King's  beam :  and  a  fire  having  consumed  the  sugars  on 
the  22nd  of  September,  before  the  duties  could  be  paid,  and  without  the 
default  of  the  seller :  Held, 

1st,  That  at  common  law  there  was  a  sale  to  change  the  property  at 
the  time  and  place  of  auction ;  though  the  goods  could  not  be  delivered 
till  the  duties  were  paid,  which  was  known  at  the  time ;  such  being  the 
manifest  intent  of  the  contracting  parties:  and  consequently  that  the 
loss  must  fall  upon  the  buyer. 

2ndly,  That  assuming  a  sale  of  goods  by  auction  to  be  within  the 
17th  section  of  the  Statute  of  Frauds,  29  Car.  11.  c.  3  (which  whether  it 
were  or  not  was  not  now  necessary  to  be  decided), f  and  therefore 
requiring  to  be  evidenced  by  a  memorandum  in  writing  of  the  bargain 
signed  by  the  party  to  be  charged,  or  his  authorized  agent,  except  where 
the  buyer  shall  receive  part  of  the  goods  sold ;  yet  here  the  delivery  to 
and  acceptance  of  the  samples  by  the  buyer ;  which  delivery  was  made 
as  part  of  the  thing  purchased,  and  upon  which  the  duties  were  paid ;  at 
any  rate  took  the  case  out  of  the  statute. 

3rdly,  It  seems  that  tcJdng  sales  of  goods  by  auction  to  be  within  the 
17th  section,  the  auctioneer  or  broker,  who  is  a  middle  man,  must  be 
taken  to  be  the  agent  of  both  parties,  so  as  to  bind  the  purchaser  by  his 
signature. 

Per  Lord  Elleztbobouoh,  that  the  mere  writing  on  the  catalogue, 
not  being  by  reference  incorporated  with  the  conditions  of  sale,  is  not  a 
memorandum  of  a  bargain  under  those  conditions  of  sale.| 

In  assumpsit  the  plaintiff  declared,  that  on  the  20th  of 
September,  1805,  at  Liverpool,  he  was  lawfully  possessed  of  800 

t  Since  decided  in  the  afl&rmative  %  See,  on  this  point,  Peirce  v.  Corf 
in  KenwoHhy  v.  Schofidd  (1824)  2  (1874)  L.  B,  9  Q.  B.  210,  43  L.  J.  Q. 
B.  &  C.  945.— R.  C.  B.  52,  29  L.  T.  919.— B.  C. 
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hhds.  of  sugar,  then'  lying  in  a  certain  warehouse  there,  and 
caused  them  to  be  put  up  for  sale  by  public  auction  upon  the 
following  conditions ;  "  the  highest  *bidder  to  be  the  purchaser, 
and  in  case  of  dispute  the  lot  to  be  put  up  again.  The  sugars  to 
be  taken  with  all  faults  and  defects  as  they  now  are,  at  the  King's 
weights  and  tares,  with  the  allowance  of  draft,  or  re-weighed 
giving  up  the  draft.  To  be  at  the  purchaser's  risk  from  the  time 
of  sale  ;  and  to  be  positively  removed  within  two  months,  or  rent 
to  be  paid  for  any  longer  time  they  may  remain.  Payment  to  be 
made  on  delivery  of  invoices  by  approved  bills  on  London  to  the 
satisfaction  of  the  seller  not  exceeding  8  months  date.  Not  to 
advance  less  than  9d.  per  cwt.  at  each  bidding."  Of  which 
conditions  the  defendants  had  notice.  That  the  defendants 
were  the  highest  bidders  at  such  sale  for  two  lots  of  the  said 
sugars,  consisting  of  27  hdds.,  and  became  purchasers  of  the 
same  at  the  price  of  74«.  per  cwt.  at  the  King's  weights  and 
tares,  with  the  allowance  of  draft.  That  the  price  of  the  27  hdds. 
amounted  to  1,265{.  11^.  Sd.  That  the  plaintiff  on  the  28rd  of 
September  delivered  to  the  defendants  an  invoice  of  the  27  hdds., 
whereupon  they  became  liable  to  pay  him  the  1,265Z.  11«.  8^. 
But  that  the  defendants  did  not  make  payment,  &c.  There  were 
other  counts  laying  the  contract  more  generally.  To  all  which 
the  defendants  pleaded  the  general  issue.  The  cause  was  tried 
before  Booke,  J.  at  the  last  assizes  at  Lancaster ;  and  the  point 
in  dispute  was,  whether  the  plaintiff  or  defendants  should  bear 
the  loss  of  the  sugars  in  question,  which  were  knocked  down  to 
the  defendants,  by  the  auctioneer,  at  the  sale  on  the  20th  of 
September,  and  which  were  burned  on  the  22nd  of  September  by 
an  accidental  fire  in  one  of  the  King's  warehouses  at  Liverpool, 
where  they  were  deposited.  It  was  proved  that  the  sugars,  after 
being  landed  at  Liverpool  on  the  plaintiff's  account,  were 
deposited  in  one  of  the  King's  warehouses  there,  under  *the  locks 
of  the  King  and  of  the  plaintiff,  from  whence  they  could  not  be 
removed  until  the  duties  were  paid.  Previous  to  the  sale, 
samples  were  taken  of  the  sugars,  about  half  a  pound  weight  out 
of  each  hogshead,  according  to  custom.  The  printed  catalogues 
of  goods  for  sale  was  made  out  in  this  form  and  distributed :  ''  To 
be^sold  by  auction,  at  Waterhouse  and  Sill's  office,  on  Friday  the 
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HiKSR  20th  of  September  1805,  at  1  o'clock,  800  hdds.  Jamaica  sugar, 
Whi'tb-  j'lst  landed.  For  particulars  apply  to  Thomas  Hinde,  merchant, 
HooBB.      Qj.  "vi^^aterhouse  and  Sill,  brokers. 

Hdds.  Qioea  Wt 

10  119      8      9 

10  121      0      7 

12  169      8    13 

15  207      2    18 


Lot. 

Hark. 

1. 

LA. 

2. 

&c. 

23. 

R.H 

&c. 

27. 

&c. 


>9 


At  the  time  of  the  sale  the  auctioneer's  printed  catalogue  lay 
on  the  desk  before  him,  and  he  wrote  down  in  the  same  line  with 
the  lot  purchased  the  name  of  the  highest  bidder,  or  purchaser, 
and  the  price  bid  per  cwt.  thus : 

Lot.         Mark.        Hdds.         Gross  Wt.  ^     Whitehouse 


23        E.  H.        12        169  8  13        74s. 


Whitehouse 


27  15        207  2  13        74«. 


j     and  Galan. 

I 

j     and  Galan. 

The  auction  was  holden  at  the  time  and  place  appointed,  and 
was  conducted  by  Mr.  Sill,  as  auctioneer.  There  was  no  other 
sale  on  the  same  day.  The  samples  were  exhibited  in  the  sale 
[  •561 3  room,  and  the  lots  in  question  *were  knocked  down  to  the 
defendants  as  the  highest  bidders.  At  the  commencement  of  the 
sale  the  auctioneer,  having  the  catalogue,  and  also  a  written 
paper  containing  the  conditions  of  sale,  in  his  left  hand,  at 
the  same  time,  read  the  latter  paper,  as  the  conditions  on  which 
the  sale  of  the  sugars  mentioned  in  the  catalogue  was  to  proceed, 
to  the  company  assembled,  (including  one  of  the  defendants) 
which  paper  was  entitled,  '^  Conditions  of  sugar  sale,  September 
20th,  1805 ; "  and  which  paper  he  afterwards  deposited  on  his 
desk  under  the  catalogue,  on  which  catalogue  he  wrote  his 
minutes  of  the  bidders'  names  and  prices ;  but  the  two  papers 
were  not  fastened  together  in  any  manner.  He  also  made  the 
following  declaration  by  parol  to  the  bidders,  which,  after  the 
sale,  his  clerk  wrote  down  upon  the  paper  of  conditions  of  sale. 
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"  N.  B.  These  sugars,  gentlemen,  have  been  drawn  in  the  Hikde 
warehouse  within  the  last  two  days;  as  such,  no  allowance  white- 
whatever  will  be  made,  except  where  an  evident  error  is  house. 
manifest.  The  duties  are  not  yet  paid,  but  we  intend  paying 
them  to-morrow  morning."  It  is  customary  at  such  sales  to  give 
an  option  to  the  purchaser  to  take  the  sugars  sold  according  to 
the  weights  taken  at  the  King's  beam,  which  were  marked  in  the 
catalogue,  or  to  have  them  reweighed :  to  this  option  one  of  the 
conditions  of  sale  points.  But  it  is  the  constant  practice  for  the 
purchaser  to  declare  his  option  before  he  leaves  the  sale  room,  if 
he  wish  to  have  them  reweighed,  in  order  that  the  seller  may 
know  how  to  make  out  the  invoices;  otherwise,  if  he  then  declare 
no  option,  the  invoices  are  made  out  according  to  the  weight  at 
the  King's  beam.  In  the  present  case  the  defendants  declared 
no  option.  The  sugars  are  always  weighed  on  landing,  before 
they  are  *put  into  the  warehouse ;  on  which  weighing  the  [  •562  ] 
duties  are  ascertained ;  and  after  that  the  samples  are  drawn. 
The  samples  are  always  delivered  to  the  purchaser  as  a  part  of 
his  purchase  to  make  up  the  quantity;  and  were  accordingly 
delivered  to  the  defendants  on  the  same  day  after  the  sale.  The 
invoices  were  made  out  on  Saturday  the  21st  of  September,  but 
were  not  delivered  to  the  defendants  till  Monday  the  23rd,  after 
the  Sjce  happened.  The  duties  are  always  included  in  the  price 
of  the  sugars,  and  such  duties  are  always  paid  by  the  vendor, 
and  are  so  required  to  be  by  the  stat.  41  Geo.  III.  c.  44,  t  and 
till  paid  the  sugars  cannot  be  removed  from  the  King's  ware- 
house. The  sale  was  over  by  a  quarter  past  4  o'clock  on  Friday 
the  20th,  but  from  the  hours  of  office  and  the  distance  there  was 
not  time  after  the  sale  to  get  the  entries  made,  and  to  pay  the 
duties.  Saturday  and  Sunday  were  hoUdays  at  the  Custom- 
house ;  and  Monday  the  28rd  was  kept  as  such,  being  the  King's 
coronation  day.  The  circumstance  of  Saturday  being  a  holiday 
was  not  recollected  at  the  time  of  the  sale,  when  the  auctioneer 
declared  that  the  duties  should  be  paid  on  the  morrow ;  but  the 
circumstance  was  mentioned  by  the  defendant,  Whitehouse,  to  a 
clerk  of  Waterhouse  &  Sill.  On  this  point  the  jury  found  that 
there  was  no  neglect  in  the  vendor  as  to  the  non-payment  of  the 

t  And  vide'6d&i0  Geo.  III.  c.  48. 
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duties  before  the  fire  happened,  which  was  in  the  course  of 
Sunday  the  22nd.  The  auctioneer  said  that  it  often  happened 
that  purchasers  sold  their  sugars  again  before  the  duties  were 
paid,  and  before  they  were  delivered  out  of  the  warehouse ;  and 
that  after  the  fire  the  defendants  gave  him  instructions  to  take 
care  of  the  goods,  and  save  what  he  could,  without  prejudice  to 
the  rights  of  the  parties. 

Upon  this  proof  it  was  objected  that  there  was  no  legal 
evidence  sufficient  to  fix  the  defendants  with  the  purchase  of 
these  goods  within  the  Statute  of  Frauds ;  there  being  no 
memorandum  in  writing  of  the  contract  signed  by  the  parties  or 
their  authorized  agent.  That  the  auctioneer  was  no  authorized 
agent  of  the  vendees  ;  but  that  supposing  he  were  so,  the  whole 
contract  must  appear  upon  the  paper  signed  by  him  with  the 
names  of  the  defendants,  whereas  the  conditions  of  sale, 
which  formed  an  essential  part  of  the  contract,  were  not  so 
signed,  nor  in  any  ways  connected,  except  by  parol  testimony, 
which  was  inoperative  by  the  statute,  with  the  catalogues  signed. 
And  that  the  delivery  of  the  samples  was  diverso  intuitu,  and  not 
as  part  of  the  goods  contracted  for.  The  learned  Judge  over- 
ruled the  objection,  but  reserved  the  point ;  and  a  verdict  was 
found  for  the  plaintiff  for  1,1  lOZ.  Whereupon  a  rule  «w  was 
obtained  in  Easter  Term  last,  for  setting  aside  the  verdict,  and 
granting  a  new  trial,  upon  the  same  grounds  of  objection  :  which 
rule  was  in  this  Term  opposed  by  Park,  Topping,  and  Scarlett, 
who  shewed  cause,  and  supported  by  Sir  F.  Gibbs,  Marshall, 
Serjt.  Holroyd,  and  lAttledale.  The  case  was  much  argued,  upon 
the  circumstances  of  it ;  but  it  is  sufficient  to  state  the  general 
points. 


[  •564  ] 


On  the  part  of  the  plaintiff  it  was  contended,  1st,  that  sales 
by  auction  are  not  within  the  Statute  of  Frauds  f  at  all,  because 
from  the  publicity  of  such  transactions  there  is  no  danger  of 
perjury  in  the  fabrication  of  pretended  contracts,  which  it  was 
the  object  of  the  statute  to  guard  against  in  private  transactions, 
such  alone  being  *open  to  that  danger.  For  which  they  cited 
the  opinion  thrown  out  in  Simon  v.  Metivier  or  Motivoa.l   2ndly, 

t  29  Car.  II.  c.  3,  s.  17.  %  1  Blac.  Bep.  601,  2,  and  3  Burr.  1922. 
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That  if  such  sales  were  within  the  statute,  yet  that  the  requisites 
of  it  were  complied  with  here  either,  1st,  by  the  written 
memorandum  of  the  contract  of  sale,  on  which  was  subscribed 
the  name  of  the  purchaser,  made  at  the  time  by  the  auctioneer, 
who  was  to  be  considered  as  the  agent  of  both  parties,  according 
to  the  case  cited.  *  *  Or,  2ndly,  that  at  any  rate  the  case 
was  taken  out  of  the  statute  by  a  part  dehvery  of  the  goods  sold; 
which  the  delivery  of  the  samples  must  be  taken  to  be ;  being 
accounted  for  as  part  of  the  quantity  sold,  and  included  as  such 
in  the  weight  at  the  King's  beam,  by  which  the  duties  were 
ascertained. 
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On  the  part  of  the  defendants  it  was  urged,  1st,  that  the 
words  of  the  17th  section  of  the  statute  comprehended  *all 
contracts  for  the  sale  of  goods  for  lOZ.  or  upwards,  without  any 
distinction  between  sales  by  auction  and  other  sales:  *  *  2ndly, 
Supposing  such  sales  to  be  within  the  statute,  it  was  contrary  to 
the  plain  fact  to  consider  the  auctioneer,  who  was  appointed  and 
paid  by  the  seller  alone,  and  over  whom  the  purchaser  had  no 
control,  as  the  agent  of  the  latter.  *  *  Brdly,  they  argued, 
that  supposing  the  auctioneer  to  be  the  agent  of  both  parties,  yet 
here  was  no  ^sufficient  memorandum  in  writing  of  the  bargain. 
*  *  That  neither,  4thly,  did  the  delivery  of  the  samples  take  the 
case  out  of  the  statute ;  because  the  samples  were  dehvered  diverso 
intuitu^  to  enable  the  purchaser  to  compare  the  bulk  of  the  goods 
with  them,  to  see  that  they  corresponded,  or  to  sell  by  them 
again  ;  and  not  as  a  part  of  the  bulk  itself.     ♦    ♦     ♦ 


[•5€6] 
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The  Court  said  they  would  deliver  their  opinion  on  the  next 
day ;  which  was  now  done  by 

LoBD  Ellenborough,  Ch.  J. : 

This  was  the  case  of  a  sale  by  auction  of  sugars  in  the  Eing*s 
warehouse,  and  which  were  afterwards  burnt  whilst  they 
remained  there  under  the  King's  lock  and  deposited  there  for 
the  receiving  of  the  King's  duties.  And  the  question  is, 
Whether  such  a  sale  of  those  goods  has  taken  place  as  is 
sufficient  to  change  the  property,  and  to  make  them  the  goods  of 
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HiNDE  the  purchasers  ?  The  goods  were  put  up  to  sale  on  the  20tih  of 
WmTE-  September,  in  pursuance  of  a  catalogue  of  sale  which  had  been 
HouBB.  previously  distributed  for  that  purpose,  containing  the  lots, 
marks,  number  of  hogsheads,  and  gross  weights  of  the  sugars, 
and  referring  for  further  particulars  to  the  brokers ;  and  they 
were  sold  on  that  day,  according  to  certain  conditions  of  sale, 
which  the  auctioneer  read  to  the  bidders  assembled,  as  the  con- 
ditions on  which  the  sale  of  the  sugars  enumerated  in  the 
catalogue  was  to  be  made  ;  (his  Lordship  here  described  the 
catalogue  and  read  the  conditions  of  sale,  as  before  stated ; )  and 
the  auctioneer  also  informed  them  that  the  duties  were  not  then 
paid,  but  would  be  paid  by  the  sellers  on  the  morrow.  It  is 
admitted  however  that  no  laches  is  imputable  to  the  sellers  for 
the  non-payment  of  the  duties  between  the  time  of  sale  and  the 
fire,  which  happened  on  the  22nd  of  September.  Two  questions 
have  been  made  on  the  17th  section  of  the  Statute  of  Frauds, 
upon  which  questions  it  depends  whether  what  has  passed 
between  the  parties  as  to  those  goods  constituted  a  valid  con- 
tract of  sale  in  respect  to  them.  The  first  question  argued  upon 
the  latter  words  of  that  section  is  this ;  Is  the  writing  which  has 
been  put  upon  the  catalogue  of  sale  by  the  auctioneer  ''  a  note  or 
memorandum  in  writing  of  the  bargain  made  and  signed  by  the 
parties  to  be  charged  by  the  contract,  or  their  agents  thereunto 
[  ♦see  ]  lawfully  *authorised,"  within  the  meaning  of  the  statute?  The 
second  question  is,  whether  this  be  a  case  in  which  the  buyer 
can  be  said  to  have  "  accepted  part  of  the  .goods  sold,  and 
actually  received  the  same  ?  "  But  independently  of  and  besides 
these  questions,  it  has  been  said  that  sales  by  auction  are  not 
within  the  statute ;  and  the  case  of  Simon  v.  Motivos,  reported  in 
8  Burr.  1921,  and  1  Blac.  Eep.  599,  has  been  reUed  on.  The 
report  in  Burrow  does  not  distinctly  mention  this  latter  point. 
But  in  the  report  of  Sir  W.  Blackstone,  Lord  Mansfield,  speak- 
ing of  sales  by  auction,  says,  "  The  solemnity  of  that  kind  of 
sale  precludes  all  perjury  as  to  the  fact  itself  of  sale."  He  then 
mentions  the  case  of  a  sale  of  sugars  by  auction,  which  were, 
'^  afterwards  consumed  by  fire  in  the  auction  warehouse,  and 
where  the  loss  fell  upon  the  buyer."  He  afterwards  adds, 
"  according  to  the  inclination  of  my  present  opinion  auctions  in 
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general  are  not  within  the  statute."  And  Mr.  Justice  Wilmot 
says  that  he  ''inclined  to  think  that  sales  by  auction,  openly 
transacted  before  500  people,  are  not  within  the  statute."  With 
all  deference  to  these  opinions  I  do  not  at  present  feel  any 
sufficient  reason  for  dispensing  with  the  express  requisition  of  a 
memorandum  in  writing  in  a  statute  applying  to  all  sales  of 
goods  above  the  value  of  lOZ.,  without  exception,  merely  because 
the  quantum  of  parol  evidence  in  the  case  of  an  auction  is  likely 
to  render  the  danger  of  perjury  less  considerable.  That  argu- 
ment in  a  degree  apphes  to  all  sales  in  market  overt :  and  if  we 
once  get  loose  from  the  positive  words  of  the  statute,  it  will 
become  a  question  only  of  the  quantum  and  degree  of  danger  of 
perjury  in  each  particular  instance :  which  opens  a  door  to  an 
indefiniteness  of  construction  founded  on  all  the  varying  circum- 
stances of  the  time  and  frequency  of  persons  attending  *the 
place  of  sale,  and  the  like ;  which  would  *be  destructive  of  all 
certainty  of  practice,  and  render  the  rule  of  the  statute  perhaps 
more  mischievous  than  beneficial  to  the  trading  world  who  are 
to  be  governed  by  it.  I  am  not  therefore  prepared  to  say  that 
sales  by  auction  are  not  meant  to  be  comprehended  within  the 
statute.  Nor  would  I  be  understood  as  giving  any  conclusive 
opinion  to  the  contrary :  neither  is  it  necessary  that  I  should 
upon  the  present  occasion.  The  first  question  on  the  letter  of 
the  statute  is,  is  this  a  memorandum  of  the  bargain  made  by  an 
agent  of  both  parties  ?  In  respect  to  sales  of  goods,  it  has  been 
uniformly  so  holden  ever  since  the  case  of  Simon  v.  Motivos ;  and 
it  would  be  dangerous  to  break  in  upon  a  rule  which  affects  all 
sales  made  by  brokers  acting  between  the  parties  buying  and 
selling,  and  where  the  memorandum  in  the  broker's  book,  and 
the  bought  and  sold  notes  transcribed  therefrom  and  deUvered 
to  the  buyers  and  sellers  respectively,  have  been  holden  a  suffi- 
cient compliance  with  the  statute  to  render  the  contract  of  sale 
binding  on  each.  All  the  great  transactions  of  sale  in  this  great 
city  are  so  conducted,  and  stand  on  this  foundation  of  legality 
only :  and  it  is  too  late,  I  conceive,  to  draw  it  into  question. 
Supposing  the  auctioneer  or  broker  for  sale  to  be  the  agent  of 
both  parties,  the  question  then  is,  has  he  made  a  memorandum 
of  the  bargain  in  this  case  ?  and  it  appears  to  me  that  he  has 
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not.  The  minute  made  on  the  catalogue  of  sale,  which  is  not 
annexed  to  the  conditions  of  sale,  nor  has  any  internal  reference 
thereto  by  context  or  the  like,  is  a  mere  memorandum  of  the 
name  of  a  person,  whom  perhaps  we  may  intend  to  be  the  pur- 
chaser, and  of  the  quantity  and  price  of  the  goods,  which  we 
may  perhaps  on  the  foot  of  such  memorandum  also  intend  to 
have  been  sold  to  the  person  so  ^named  in  the  catalogue.  But 
in  treating  it  as  such  memorandum  throughout,  we  must  intend 
also  (contrary  to  the  fact)  that  the  goods  were  sold  for  ready 
money,  and  unattended  by  the  circumstances  specified  in  the 
conditions  of  sale.  And  the  conditions  of  sale,  though  as  un- 
signed they  cannot  be  evidence  of  the  bargain  itself,  are  yet 
capable  of  being  given  in  evidence ;  and  accordingly  have  been 
so,  as  a  part  of  the  transaction  between  the  parties,  and  in  order 
to  show  that  it  was  on  those  conditions  that  the  goods  were  sold. 
I  am  of  opinion  therefore  that  the  mere  writing  on  the  catalogue, 
not  being  by  any  reference  incorporated  with  the  conditions  of 
sale,  is  not  a  memorandum  of  a  bargain  under  those  conditions 
of  sale. 

As  to  the  next  question  on  the  statute ;  inasmuch  as  the  half 
pound  sample  of  sugar  out  of  each  hogshead  in  this  case  is,  by 
the  terms  and  conditions  of  sale,  so  far  treated  as  a  part  of  the 
entire  bulk  to  be  delivered,  that  it  is  considered  in  the  original 
weighing  as  constituting  a  part  of  the  bulk  actually  weighed  oat 
to  the  buyer ;  and  to  be  allowed  for  specifically,  if  he  should 
choose  to  have  the  commodity  reweighed ;  I  cannot  but  consider 
it  as  a  part  of  the  goods  sold  under  the  terms  of  the  sale,  accepted 
and  actually  received  as  such  by  the  buyer.  And  although  it  be 
delivered  partly  alio  intuitu^  namely,  as  a  sample  of  quality,  it 
does  not  therefore  prevent  its  operating  to  another  consistent 
intent  also  in  pursuance  of  the  purposes  of  the  parties  as 
expressed  in  the  conditions  of  sale,  namely,  as  a  part  delivery 
of  the  thing  itself,  as  soon  as  in  virtue  of  the  bargain  the 
buyer  should  be  entitled  to  retain,  and  should  retain  it 
accordingly. 

As  to  the  last  point  made  in  argument,  viz.  that  there  has 
been  no  effectual  sale  in  this  case  made,  because  the  ^commodity 
was  incapable  of  delivery  till  the  King's  duties  were  paid,  and 
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\?hich  were  to  be  paid  by  the  seller ;  I  think  that  the  sale, 
Avithin  the  meaning  of  the  parties  to  the  conditions,  was  com- 
plete, so  as  to  cast  the  subsequent  risk  of  loss  upon  the  buyer. 
The  words,  "  time  of  sale,"  and  "highest  bidder  to  be  the  pur- 
chaser," all  evidently  relate  to  the  transaction  of  selling  at  the 
time  and  place  of  auction ;  which  was  considered  between  them 
as  effectual  for  the  purpose  of  transferring  the  property  and  the 
consequent  risk  of  loss  from  the  buyer  to  the  seller,  notwith- 
standing the  intermediate  right  of  custody  or  lien  upon  the  goods 
in  the  Grown  until  the  duty  should  be  paid.  Besides,  after 
earnest  given,  the  vendor  cannot  sell  the  goods  to  another  with- 
out a  default  in  the  vendee :  and  therefore  if  the  vendee  do  not 
come  and  pay  for  and  take  away  the  goods,  the  vendor  ought  to 
go  and  request  him ;  and  then  if  he  do  not  come  and  pay  for 
and  take  away  the  goods  in  a  convenient  time  the  agreement  is 
dissolved,  and  the  vendor  is  at  liberty  to  sell  them  to  any  other 
person.  Per  Holt,  Ch.  J.  in  Langford  v.  Administratrix  of  Tilery 
Salk.  118.  So  in  Noy's  Maxims,  88,  it  is  said,  "If  I  sell  my  horse 
for  money,  I  may  keep  him  until  I  am  paid ;  but  I  cannot  have 
an  action  of  debt  until  he  be  delivered ;  yet  the  property  of  the 
horse  is  by  the  bargain  in  the  bargainor  or  buyer.  But  if  he  do 
perfectly  tender  me  my  money,  and  I  do  refuse  it,  he  may  take 
the  horse,  or  have  an  action  of  detainment.  And  if  the  horse 
die  in  my  stable  between  the  bargain  and  the  delivery,  I  may 
have  an  action  of  debt  for  my  money,  because  by  the  bargain 
the  property  was  in  the  buyer."  On  this  latter  ground,  there- 
fore, I  do  not  think  that  the  sale  is  incomplete.  And  as  the 
statute  has  been  satisfied  by  a  part  delivery  of  the  goods  sold, 
accepted  by  the  buyer,  *I  think  the  contract  of  sale  valid  as  far 
as  respects  the  statute  also,  and  that  the  rule  for  a  new  trial 
should  be  discharged. 
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Some  of  the  Judges  on  the  bench  conceiving  that  the  Lord 
Chief  Justice  had  questioned  generally  the  authority  of  the  case 
of  Simon  v.  Metivier,  desired  to  have  it  understood  that  they 
concurred  in  the  judgment  delivered  in  this  case,  on  the  ground 
that  a  part  delivery  of  the  thing  bought  (which  they  considered 
the  delivery  to  and  acceptance  of  the  samples  by  the  buyer  to  be 


«686 


1806.    K.  B.    7  EAST,  572. 


[b.b. 


HI17DE 
r. 

White- 
house. 


in  this  case)  took  the  case  out  of  the  statute;  leaving  the 
authority  of  that  case  to  stand  as  it  did  before  on  its  own 
ground,  untouched  and  unsanctioned  by  the  present  decision. 
But  the  Lord  Chief  Justice  declared,  that  the  only  part  of  that 
case  which  he  meant  to  question,  though  it  was  unnecessary  at 
present  to  decide  upon  it,  was  the  opinion  thrown  out  that 
auctions  were  not  within  the  statute,  of  which  he  should  reserve 
his  approbation  for  future  consideration.  But  as  to  the  other  point 
there  decided,  that  supposing  sales  by  auctioneers  or  brokers  to 
be  within  the  17th  section  of  the  statute,  the  auctioneer  or 
broker  must  be  taken  to  be  the  agent  of  both  parties,  the 
practice  had  become  so  settled  since  the  decision  of  that  case, 
that  it  would  be  dangerous  to  shake  it,  and  it  was  not  his  inten- 
tion to  question  it. 

Rule  discharged. 


1806. 

Jurte  21. 
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THE  ZING  V.  HOPKINS  and  Wife. 

(7  East,  579—580;  S.  C.  3  Smith,  577—578.) 

The  Court  will  grant  a  habeas  corpus  to  bring  up  the  body  of  a  bastard 
cbild,  within  the  age  of  nurture,  for  the  purpose  of  restoring  it  to  the 
custody  of  the  mother,  from  whose  quiet  possession  it  was  taken  at  one 
time  by  fraud  and  afterwards  by  force :  and  this  without  prejudice  to 
the  question  of  guardianship,  which  belongs  to  the  Lord  Chancellor 
representing  the  King  in  Chancery. 

OAJtBOJT  moved  yesterday,  on  behalf  of  the  mother  of  an 
infant  bastard  child,  for  a  writ  of  habeas  corpus  directed  to  the 
defendants  who  had  gotten  possession  of  the  child,  to  bring  it 
before  the  C!ourt,  in  order  that  it  might  be  restored  to  her. 
The  affidavits,  which  were  very  long,  stated  minutely  all  the 
circumstances  of  the  birth  of  the  child,  and  the  subsequent 
events  attending  the  tracing  of  it  into  the  possession  of  the 
defendants;  from  whence  it  appeared  that  the  child  was  bom 
and  soon  after  baptized  in  November,  1808:  that  in  August, 
1805,  the  defendants  obtained  possession  of  it  by  stratagem  and 
pretence ;  but  soon  after  returned  it  to  the  mother ;  from  whom 
it  was  again  taken  by  force  by  Mrs.  Hopkins  and  two  soldiers  in 
January,  1806. 
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Lord  Ellenborouoh,  Gh.  J.  hadsome  doubt  upon  the  opening  thh  Kisa 
of  the  case  whether  the  Court  could  interfere  on  behalf  of  the  hopkinb. 
mother  of  an  illegitimate  child,  who  had  no  legal  right  to  the 
person  of  the  child  ;  and  the  question  of  guardianship  belonging 
to  another  forum,  with  which  this  Court  could  not  interfere ; 
and  the  child  not  being  of  an  age  to  complain  for  itself  of  any 
illegal  restraint  on  its  person.  He  therefore  desired  the  matter 
to  be  mentioned  again  on  this  day,  when  the  Court  would  have 
had  an  opportunity  of  looking  into  the  case  of  Dr.  Moseley's 

<5hild.t 

Accordingly  on  this  day,  the  matter  being  again  mentioned,       [  680  ] 
And  the  substance  of  the  affidavits  fully  stated ; 

Lord  Ellenbobough,  Ch.  J.  said  : 

It  appears  that  the  mother  of  the  child,  so  called,  had  it  in  her 
•quiet  possession,  under  her  own  care  and  protection,  during  the 

• 

period  of  nurture.  That  she  was  first  devested  of  her  possession 
by  stratagem,  and  after  recovering  it  again  was  afterwards  dis- 
possessed of  it  by  force.  In  such  a  case  everything  is  to  be 
presumed  in  her  favour.  Without  touching  therefore  the 
question  of  guardianship,  we  think  that  this  is  a  proper  occasion 
for  the  Court,  by  means  of  this  remedial  writ,  to  restore  the  child 
to  the  same  quiet  custody  in  which  it  was  before  the  transactions 
happened  which  are  the  subject  of  complaint;  leaving  to  the 
proper  forum  the  decision  of  any  question  touching  the  right  of 
•custody  and  guardianship  of  this  child,  with  which  we  do  not 

meddle,  t 

Writ  granted. 

t  B.  y.  MoBdey,  7  B.  B.  695,  n.  (5  t  Vid.  De  ManneviUeU  case,  7  B.  B. 
:East,  224,  n.);  and  Bex  y.  Soper,  2  340  (10  Yes.  59).  See  Be  UUee  {ISS6) 
Jft.  B.  597  (5  T.  B.  278).  53  L.  T.  711. 
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1806.       THE  KING  V.  THE   INHABITANTS  of  the  WEST 

June2fi.  BIDING    OF    THE    COUNTY    OF    YORK. 

[  538  ]  (7  East,  588—599 ;  S.  C.  3  Smith,  467—485.) 

By  the  oommon  law  declared  and  defined  by  the  stat.  22  Hen.  Vill- 
c.  5,  and  subsequent  Acts,  where  the  inhabitants  of  a  county  are  liable 
to  the  repair  of  a  public  bridge,  they  are  liable  also  to  repair  to  the 
extent  of  300  feet  of  the  highway  at  each  end  of  the  bridge:  and  if 
indicted  for  the  non-repair  thereof,  they  can  only  exonerate  tiiemselves 
by  pleading  specially  that  some  other  is  bound  by  prescription  or  tenure 
to  repair  the  same. 

At  the  summer  assizes,  at  York  in  1808,  this  indictment, 
found  at  the  former  assizes,  was  tried,  for  a  nuisance  in  not 
repairing  a  certain  highway ;  upon  which  a  special  verdict  was 
found,  which  was  removed  by  certiorari  before  judgment  into 
this  court. 

The  indictment  stated  that  from  time  immemorial  there  was 
and  yet  is  a  common  and  ancient  King's  highway,  leading 
from  the  market  town  of  Huddersfield  in  the  West  Riding  of  the 
county  of  York  towards  and  unto  the  market  town  of  Manchester 
in  the  county  palatine  of  Lancaster,  in,  through,  and  over  the 
township  of  Quick  in  the  West  Eiding,  &c.  used  for  all  the  liege 
subjects  of  the  King  for  themselves  and  with  carriages,  &c.  to 
pass,  &c.  And  that  a  certain  part  of  the  said  highway,  at  the 
said  township  of  Quick  in  the  West  Eiding,  &c.  to  wit,  a  certain 
part  thereof  lying  next  adjoining  the  west  end  of  a  certain  public 
bridge  there,  called  Tamewater  Bridge,  and  within  the  distance 
of  300  feet  thereof,  beginning  at  the  west  end  of  the  said  public 
bridge,  and  extending  from  thence  westwards,  containing  in 
length  45  feet  and  in  breadth  seven  yards,  and  a  certain  other 
part  thereof  lying,  next  adjoining  to  the  east  end  of  the  said 
bridge,  and  within  the  distance  of  300  feet  thereof,  beginning  at 
[  •689  1  ^^^  *east  end  of  the  said  bridge,  and  extending  from  thence 
eastwards,  containing  in  length  150  feet,  and  in  breadth  seven 
yards,  on  the  2nd  of  March,  42  Geo.  HI.  &c.,  at  the  said 
township  of  Quick,  &c.  was  and  yet  is  very  ruinous  and  in  decay 
for  want  of  repair,  &c. ;  so  that  the  subjects  of  the  King  cannot 
safely  pass ;  to  the  common  nuisance,  &c.,  against  the  peace,  &c. 
and  against  the  form  of  the  statutes.    And  that  the  inhabitants 
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of  the  Weet  Biding  of  the  county  of  York  the  said  common   Tax  Kino 
highway,  so  as  aforesaid  being  in  decay,  of  right  ought  to  repair       yf^^ 
and  amend,  when  and  so  often  as  it  shall  be  necessary.    To  this    ^^Y(^.^^ 
the  inhabitants  of  the  West  Biding  pleaded  not  guilty;  and 
upon  the  trial  by  a  jury  of  the  neighbourhood  of  the  town  of 
Leeds,  being  next  adjoining  to  the  West  Biding  returned  by  the 
sheriff,  according  to  a  special  writ  directed  to  him  for  this  pur- 
pose, a  special  verdict  was  found,  stating  in  substance ; 

That  from  time  immemorial  there  has  been  and  yet  is  a 
common  public  highway  for  carriages,  &c.  from  Huddersfield  to 
Manchester,  leading  through  the  township  of  Quick  in  the  West 
Biding  of  Yorkshire,  and  across  the  river  Tame  there  flowing : 
and  that  from  time  unmemorial  until  within  time  of  Uving 
memory  there  was  no  bridge  across  the  river  Tame  at  Quick, 
except  a  foot  bridge,  and  all  persons  having  occasion  to  cross  the 
river  there  with  cattle  and  carriages  went  across  a  ford  in  the 
river ;  the  foot  bridge  being  a  little  higher  up  the  river  than  the 
ford.  That  before  the  year  1756  a  stone  bridge  for  carriages, 
&c.  called  Tamewater  Bridge,  was  erected  by  voluntary 
subscriptions  at  Quick,  five  or  six  yards  higher  up  the  river  than 
the  ford ;  which  stone  bridge  was  in  that  year  swept  away  by  a 
flood,  when  the  bridge  was  rebuilt  with  stone  by  voluntary 
subscriptions,  and  made  a  little  longer  than  *the  former  bridge,  [  *590  ] 
and  erected  at  the  ends  of  the  said  highway  next  the  river ; 
which  continued  until  August,  1799,  when  it  was  again  swept 
away  by  a  flood  ;  and  thereupon  the  same  was  again  rebuilt  with 
stone  by  and  at  the  expense  of  the  inhabitants  of  the  West 
Biding,  and  was  finished  on  the  2nd  of  March  42  Geo.  in.  the 
day  mentioned  in  the  indictment,  and  still  continues  there. 
And  that  these  several  stone  bridges  have  been  publicly  used,  and 
have  been  and  are  of  great  public  use  and  benefit ;  and  that  the 
present  bridge  has  been  maintained  and  repaired,  and  is 
maintainable  and  repairable  by  the  inhabitants  of  the  West 
Biding.  That  the  present  stone  bridge  was  made  by  the 
inhabitants  of  the  West  Biding  larger  and  wider  than  either  of 
the  preceding  bridges ;  and  that  the  parts  of  the  highway  next 
adjoining  to  the  east  and  west  ends  respectively  of  the  present 
bridge,  (being  the  parts  of  the  highway  during  the  time  that  the 
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same  was  so  out  of  repair  as  in  the  indictment  mentioned)  were 
made  higher  in  order  to  come  up  to  the  said  bridge,  and  wider 
than  they  were  before.  That  the  township  of  Quick  lies  in  the 
parish  of  8addleworth  in  the  said  Biding,  which  parish  has  been 
immemorially  divided  into  four  districts  called  Mears,  in  one  of 
which  mears,  called  Shaw  Hear,  the  highway  in  Quick  next 
adjoining  the  west  end  of  the  bridge  lies ;  and  in  another  of 
which  mears,  called  Lords  Mear,  the  highway  in  Quick  next  ad- 
joining the  east  end  of  the  bridge  lies :  and  that  the  inhabitants  of 
these  respective  mears  have  respectively  repaired  and  maintaiued 
from  time  immemorial  the  said  respective  parts  of  the  highway 
adjoining  the  east  and  west  ends  of  the  ford  before  the  building 
of  the  first  mentioned  carriage  bridge,  &c.  and  since  adjoining  to 
the  respective  ends  of  the  present  bridge  when  the  same  ^has 
been  out  of  repair ;  and  that  the  parts  of  the  highway  indicted, 
were  out  of  repair,  &c.    But  whether,  &c. 

Holroyd,  for  the  prosecution : 

The  Biding  being  liable  to  the  repair  of  the  bridge  is  in  con- 
sequence liable  to  the  repair  of  800  feet  of  the  highway  adjoining 
each  end  of  it.  And  no  question  can  arise  as  to  any  special 
liability  of  the  respective  Mears,  because  the  general  issue  only 
is  pleaded ;  and  any  question  of  that  sort  can  only  be  raised  by 
a  special  plea.  The  stat.  22  Hen.  YIII.  c.  6,  for  repair  of 
bridges  and  highways  is  framed  upon  the  presumption  that  the 
inhabitants  of  the  county  were  at  common  law  bound  to  repair 
the  bridges  within  the  same,  where  no  other  persons  were 
specially  chargeable  for  such  repairs;  for  the  statute  does  not 
T^reate  the  charge,  but  only  directs  the  manner  in  which  it  shall 
be  imposed.  *  *  Lord  Goke,i  in  his  comment  on  this 
statute,  not  only  considers  that  the  county  is  at  common  law 
liable  to  the  repair  of  bridges,  I  but  also  of  the  800  feet  of  high- 
way adjoining  the  ends  thereof;  one  of  them,  as  he  says, 
depending  upon  the  other.  So  in  18  Bep.  83,  after  saying  that 
of  common  right  all  the  county  shall  be  charged  to  the  repara- 
tion of  a  bridge,  because  it  is  a  common  easement  for  the  whole 


t  2  Inst.  700,  1,  6. 

I  And  vide  Bex  y.  West  Biding  of 


York,  6  B.  B.  439  (2  East,  348). 
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county,  and  that  the  stat.  22  Hen.  Yin.  c.  5,  was  but  an  affir- 
mance of  the  common  law ;  Lord  Coke  adds,  '^  So  it  is  of  a 
highway  of  common  right ;  all  the  county  ought  to  repair  it, 
because  that  the  county  have  their  ease  and  passage  by  it ; 
which  stands  with  the  reason  of  the  case  of  the  bridge : "  which 
shews  that  he  was  speaking  of  the  highways  at  the  ends  of 
bridges.    The  reason  is  obvious,  that  where  there  is  a  bridge,  it 
necessarily  brings  a  greater  concourse  of  persons  from  the  neigh- 
bouring country  to  that  spot,  in  order  to  pass  the  river  with  more 
convenience ;  and  the  repair  of  the  highways  at  the  ends  of  the 
bridge  is  no  more  than  a  compensation  to  the  parish  wherein 
the  bridge  stands  for  the  increased  use  and  expense  of  its  roads. 
Dalton  t  and  Grompton  I  are  also  of  the  same  opinion.    These 
refer  to  48  Assize,  pi.  87 :  §  where  it  was  presented  in  B.  B.  that 
the  Abbot  of  Combe  ought  to  repair  Chesterford  bridge,  in  the 
county  of  Leicester ;  to  which  he  alleged  a  prior  record  in  the 
same  Court,  by  which  he  was  charged  with  the  repair  of  the 
same  bridge ;  to  which  he  ^pleaded  that  he  was  only  bound  to 
repair  two  arches  of  it :  and  the  issue  being  joined  thereon,  the 
jury  found  quod  Abbas  de  C.  non  tenetur  reparare  nisi  duas 
arches  pontis  de  C.  et  pontem  ultra  cur  sum  aqusB,  et  non  fines 
ejusdem  pontis.    To  which  Enivet,  J.  said,  we  must  intend  that 
you  are  bound  to  repair  the  bridge,  and  the  highway  adjoining 
to  each  end  of  it,  although  the  soil  be  in  another ;  because  the 
easement  shall  be  preserved  to  the  people,  &c.    And  as  it  is  not 
found  by  the  record  who  ought  to  repair  the  remainder  of  the 
bridge,  without  which  the  repair  of  the  two  arches  will  be  of  no 
use,  you  cannot  go  acquitted,  but  must  answer  over.     This  must 
have  proceeded  upon  the  same  principle  as  where  the  owners  of 
a  certain  estate  are  bound  to  the  repair  of  a  bridge  or  road,  it  is 
sufficient  to  indict  any  one  who  is  in  the  possession  of  part  of 
the  estate,  and  he  must  get  his  contribution  from  the  rest.     So 
the  subsequent  statutes  of  the  1  Ann.  st.  1,  c.  18,  s.  8,  5,  &  18, 
and  the  12  Geo.  11.  c.  29  which  are  legislative  expositions  of  the 
stat.  of  Hen.  Yin.  assume  the  liability  of  the  county  to  repair 

t  C.  16.  more  fully  in  Fitzh.  Crompt.  Just. 

%  186  b.  186,  and  vide  Fitz.  Nat.  Brev.  127, 

§  ThiB  is  stated  in  Bro.  tit.  Pre-      writ  de  Baparatione  Faoienda. 

sentoientB  in  Ck>urt8,  22  &  29,  but 
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Thb  King    as  well  the  highways  at  the  ends  of  bridges,  as  the  bridges 
West       themBelves. 

RiDIKO  OF 

York.  Lambe,  contra : 

Admitting  that  decided  cases  t  have  established  the  liability 
of  the  county  to  repair  public  bridges  at  common  law ;  yet  such 
liability  has  never  been  extended  to  the  highways  at  the  ends  of 
bridges :  nor  does  it  attach  in  any  case  where  any  other  persons 
are  found  to  be  liable  for  the  repairs,  as  the  Mears  are  in  this 

[  594  ]  case.  *  *  The  statute  only  gives  the  justices  a  power  to 
inquire,  hear,  and  determine  who  are  liable  to  the  repair  of 
bridges  and  highways,  and  to  make  such  process  upon  every 
presentment  before  them  against  snch  as  ought  to  be  charged 
for  the  repair,  ^'as  it  shall  seem  by  their  discretions  to  be 
necessary  and  convenient  for  the  speedy  amendment  thereof.** 
To  avoid  all  difficulty  as  to  the  exact  limit  where  the  bridge 
ended  and  the  conunon  highway  began,  the  justices  had  power 
given  them  to  exercise  their  discretion  within  800  feet  how  far 
the  county  (where  no  other  was  found  specially  liable  to  the 
repair)  should  repair  it ;  and  to  that  extent  they  are  required  to 
tax  the  inhabitants  of  the  county.  Then  that  method  ought  to 
have  been  pursued  which  the  statute  points  out,  and  not  the 

[  595  ]  remedy  by  indictment,  which  is  not  given.  *  *  No  instance 
can  be  found  of  an  indictment  against  a  county  for  the  non- 
repair of  the  highways  at  the  ends  of  bridges.  The  case  in  43 
Assize,  pi.  37,  is  merely  the  opinion  of  a  single  judge,  and  the 
result  of  it  is  not  inteUigible.  The  abbot,  in  answer  to  a  pre- 
sentment for  the  non-repair  of  a  bridge,  shewed  by  the  finding 
of  a  jury  on  a  former  presentment,  that  he  was  only  liable  to 
repair  two  arches  of  the  bridge;  and  yet  he  is  not  acquitted, 
because  he  did  not  repair  the  highways  at  the  end  of  the  bridge, 
or  shew  who  else  was  liable. 

(Lord  Ellenborouoh,  Ch.  J. :  The  case  shews  the  general 
opinion  then  entertained  that  the  highways  at  the  ends  of  bridges 
were  considered  as  excrescences  of  the  bridges  themselves,  and 
that  the  liability  to  repair  the  one  followed  the  other.) 

t  They  are  all  collected  in  Bex  v.  of  Yorkshire,  6  B.  E.  439  (2  East, 
The  InhahitarOa  of  the  West  Biding     342). 
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The  statutes  of  Anne  and  Geo.  11.  do  not  carry  the  matter    thb  Eikg 
further  than  the  prior  statute  of  Hen.  VIII.  ^^ 

Biding  of 
Holroyd  in  reply.    ♦    *    *  Yobk. 

Lord  Ellbnboeough,  Ch.  J. :  [  596  ] 

As  this  case  comes  before  us  upon  a  special  verdict,  and  will 
probably  be  carried  further,  we  will  consider  it  together;  though 
I  have  no  doubt  at  present  upon  the  subject.  I  consider  it  as 
having  been  laid  down  long  ago  by  Lord  Coke,  that  the  300  feet 
of  highway  at  the  ends  of  the  bridge  are  to  be  taken  as  part  of 
the  bridge  itself;  being  in  the  nature  of  the  thing  intimately 
connected  with  it,  and  the  exact  limits  difficult  in  some  cases  to 
be  ascertained  from  the  continuation  of  arches  beyond  the  sides 
of  the  river.  The  stat.  of  Hen.  YIII.  meant  to  define  the  limit 
which  perhaps  was  uncertain  at  common  law ;  but  the  statute 
still  proceeds  upon  the  assumption  that  there  existed  a  common 
law  liability  for  the  county  to  repair  the  highways  at  the  ends  of 
the  bridge  as  well  as  the  bridge  itself,  as  appendages  to  it.  All 
the  authorities  cited  go  to  shew  that ;  and  so  do  the  requisitions 
of  the  subsequent  statutes  of  Anne  and  Geo.  H.  The  only 
question  is,  Whether,  as  up  to  the  time  of  the  indictment  for 
the  non-repair  of  this  newly  erected  bridge  in  the  place  of  the 
former  bridge,  the  Mears  had  been  in  the  habit  of  repairing  the 
highways  at  the  ends  of  the  bridge,  that  makes  any  difference  ? 
But  it  seems  to  me  that  the  new  bridge,  having  been  once 
adopted  as  a  public  bridge,  must  be  taken  to  be  so  with  *all  its  [  *o97  ] 
consequences  and  appendages.  And  even  if  that  were  otherwise, 
it  may  be  proper  to  consider  whether  the  special  matter  found 
by  the  jury  should  not  have  been  pleaded. 

Cur.  adv.  wit. 

His  Lordship  now  delivered  the  unanimous  opinion  of  the 
CouBT.    After  stating  the  indictment  and  special  verdict — 

The  single  question  arising  on  this  special  verdict  is.  Whether 
the  highway,  adjoining  a  common  public  bridge,  at  each  end 
thereof,  to  the  extent  of  800  feet  from  the  bridge,  is  of  common 
right  to  be  repaired  by  the  inhabitants  of  the  County  or  Biding 
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Thb  Kiko  in  which  such  bridge  stands  ?  or,  in  other  words,  Whether  a 
Webt       different  rule  of  law  prevails  with  respect  to  the  800  feet  of  the 

^Yo^^'  highway  at  each  end  of  a  public  bridge  from  that  which  prevails 
with  respect  to  the  bridge  itself  ?  for  it  seems  to  be  admitted  in 
argument  on  the  part  of  the  defendants,  that  this  Tamewater 
Bridge  is  of  common  right  to  be  repaired  by  all  the  inhabitants 
of  the  West  Biding  ;  and  that  if  the  highway  at  each  end  of  it, 
to  the  length  of  300  feet,  be  by  the  common  law  subject  to  the 
same  rule,  as  to  repairs,  as  the  bridge  itself,  that,  notwithstand- 
ing the  facts  found  by  this  special  verdict,  inasmuch  as  the  defen- 
dants have  pleaded  only  not  guilty,  and  not  shewn  by  plea  that 
any  other  persons  are  bound  by  tenure  or  prescription  to  repair 
it,  the  common  law  liability  of  the  defendants  must  remain. 
After  the  case  of  ITie  King  v.  The  Inhabitants  of  the  West  Riding 
of  Yorkshire,  5  Burr.  2594,  respecting  the  bridge  over  Glus- 
bume  Beck,  it  could  not  be  argued  that  this  bridge,  though  built 
originally  by  subscription  in  lieu  of  a  foot  bridge,  having  become 
[  •69«  ]  of  public  use  cmd  benefit,  *was  not  chargeable  on  the  Biding  at 
large.  But  it  has  been  endeavoured  to  separate  the  highway 
at  each  end  of  the  bridge  from  the  bridge  itself,  and  to  subject 
it  to  a  different  rule  of  law.  This  we  think  cannot  be  done. 
The  highway  within  the  limits  of  800  feet  at  each  end  is  depen- 
dent on  the  bridge  as  to  its  form  and  dimensions  ;  its  level  must 
be  varied  as  the  bridge  is  made  higher  or  lower,  so  as  to  make 
the  ascent  or  descent  more  gradual :  and  we  see  no  reason  to 
construe  the  stat.  22  Hen.  YIII.  as  declaratory  of  the  common 
law  with  respect  to  bridges,  and  introductory  of  a  new  rule  of 
law  with  respect  to  the  highways  at  each  end  of  them.  The  stat. 
1  Ann.  stat.  1,  c.  18,  made  for  explaining  and  altering  the  stat. 
22.  Hen.  YIU.  favours  this  construction :  all  its  clauses  and 
provisions  coupling  the  bridge  with  the  highway,  and  considering 
them  as  bound  by  the  same  rule  of  law  with  respect  to  the 
repairs  of  them.  So  the  law  was  understood  by  the  Judges  in  the 
time  of  Ed.  HI.,  as  appears  by  the  case  cited  by  Mr.  Holroyd  from 
the  Year  Book,  48  Assize,  pi.  87,  and  referred  to  in  Bro.  Ab.  pi. 
22.  Presentments  in  Courts.  The  case  is  this — It  was  presented 
in  the  King's  Bench  before  Enivet  and  Ing.  that  the  Abbot  of 
Combe  ought  to  repair  the  bridge  of  Chesterford,  in  the  county 
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of  Leicester ;  upon  which  a  distress  was  awarded  against  the   Thx  Kins 

Mm 

abbot ;  who  now  came  and  alleged  a  record  in  the  same  Court  west 
of  King's  Bench,  that  how  he  was  heretofore  before  Chebre  ^^y^M^^ 
impeached  for  the  same  bridge ;  when  he  came  and  pleaded  that 
he  was  not  bound  to  repair,  except  two  arches  of  the  same  bridge ; 
upon  which  issue  was  joined ;  and  the  inquest  came  and  found 
for  the  abbot.  Judgment  if  he  should  be  now  charged.  And 
the  record  was  read,  which  was,  "  Whereupon  the  jury,  &c.  who 
say  upon  their  oaths  that  the  abbot  of  C.  is  not  *bound  to  repair,  t  *599  ] 
except  two  arches  of  the  bridge  of  T.  and  the  bridge  ultra  curmm 
ctquce^  and  not  the  ends  of  the  bridge."  Enivet  :  We  intend  that 
you  are  bound  to  repair  the  bridge,  and  the  highway  adjoining 
the  one  end  of  it  and  the  other,  although  the  soil  may  be  in 
another;  so  that  the  easement  shall  be  saved  to  the  public. 
And  you  are  bound  to  make  the  bridge  of  sufficient  height  and 
strength  for  the  course  of  the  water.  And  although  by  the 
accretion  of  water  the  ends  shall  be  removed,  yet  you  are 
bound  to  pursue  the  course  of  the  water,  and  to  repair  the  high- 
way, without  leave  of  him  to  whom  the  land  belongeth.  And 
inasmuch  as  in  this  case  it  is  not  found  nor  limited  in  the  record 
who  ought  to  repair  the  remainder  of  the  bridge,  and  without 
doing  so  it  will  be  of  no  value ;  although  it  should  be  found  that 
the  arches  are  sufficiently  made,  yet  this  shall  not  discharge 
you:  therefore  see  whether  you  can  say  anything  else.  From 
this  case  it  is  clear  that  in  those  days  the  charge  of  repairing 
the  highways  at  the  ends  of  a  bridge  was  considered  as  belonging 
primd  fade  to  the  party  charged  with  the  repair  of  the  bridge 
itself.  And  the  statute  of  Hen.  YIII.  may  be  considered  as 
having  specified  the  distance  of  800  feet  from  the  ends  of 
bridges,  for  the  purpose  of  reducing  to  more  convenient  certainty 
what  should  in  all  cases  thereafter  be  considered  as  the  extent 
and  limit  of  this  charge  upon  the  county.  We  are  therefore  of 
opinion,  that  upon  the  facts  stated  on  this  record,  judgment 
must  pass  for  the  Grown. 

Judgment  for  ike  Crown. 
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1806.  THE  KING  V.   THE  BISHOP  OF  OXFOBD. 

^^^^'  (7  East,  600—607 ;  S.  C.  3  Smith,  670—573.) 

r  gQQ  1  An  agreement  made  on  the  appointment  of  a  curate,  between  the 

persons  haying  the  right  of  appointment  and  the  appointee,  whereby  the 
latter  makes  an  admission  in  derogation  of  the  rights  of  himself  and  his 
successors  in  the  curacy,  is  simoniacal,  and  the  appointment  Toid« 

Bulb  calling  upon  the  Bishop  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  commanding  him  to  license  the 
Bev.  Isaac  Enipe,  clerk,  to  officiate  as  chaplain  or  curate  of  the 
church  or  chapel  of  Piddington,  in  the  parish  of  Ambrosden,  in 
the  county  and  diocese  of  Oxford. 

The  affidavits  in  support  of  the  rule  stated,  that  from  time 
immemorial  there  was  a  church  or  chapel  in  the  township  of 
Piddington,  in  which  divine  service  and  other  ecclesiastical 
duties  have  immemorially  been  performed  by  a  chaplain  or 
curate  in  priest's  orders,  nominated  and  appointed  by  the 
inhabitants  of  the  township,  or  the  major  part  of  them ;  which 
right  either  originated  or  was  confirmed  by  a  deed  of  1428, 
between  the  then  impropriator  of  the  rectory  of  Ambrosden,  the 
then  vicar  of  the  parish,  and  the  inhabitants  of  Piddington, 
[  *60i  ]  confirmed  *by  the  decretal  order  of  the  then  diocesan.  By  that 
deed  it  was  provided,  that  the  curate  should  wholly  receive  all 
the  tithes,  real  or  personal,  greater,  lesser,  or  small,  and  all 
other  emoluments  and  profits,  &c.  due  from  the  inhabitants  of 
the  township  to  the  vicar ;  in  lieu  whereof  the  said  inhabitants 
were  to  pay  to  the  vicar  20«.  a  year.  The  affidavits  then  stated 
that  the  chapel  became  vacant  on  the  12th  of  May,  1801,  by  the 
death  of  the  curate.  That  in  June,  1801,  one  of  the  church- 
wardens of  the  township  waited  on  the  Bishop,  and  informed 
him  that  the  salary  of  401.  a  year,  which  had  been  theretofore 
paid  to  the  curate,  not  being  considered  by  the  inhabitants  as 
sufficient,  they  had  agreed  to  make  an  addition  of  SOL  a  year  to 
it ;  to  which  the  Bishop  appeared  then  to  have  no  objection. 
That  there  was  a  meeting  of  the  inhabitants  on  the  9th  of 
September  following,  to  nominate  another  curate,  when  Mr. 
Stopes  and  Mr.  Pearson  offered  themselves  as  candidates ;  and 
the  latter,  having  been  nominated  by  a  majority  of  the  inhabitants, 
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applied  to  the  Bishop  for  a  licence :  but  the  Bishop,  having    The  King 
inquired  concerning  the  existence  of  a  certain  agreement  between  the  bishop 
Mr.  Pearson  and  the  inhabitants,  upon  which  he  had  been  pre-  ^'  Oxfobd, 
sented,  and  the  agreement  (as  after  stated)  being  then  produced 
by  Mr.  Pearson,  declared  that  he  thought  it  simoniacal,  and 
refused  his  licence.    Upon  which  the  inhabitants  offered  to 
cancel  the  agreement  and  waive  their  nomination ;  and  on  the 
4th  of  May,  1802,  at  another  meeting,  they  nominated  Mr. 
Enipe,  who  afterwards  applied  to  the  Bishop  for  a  licence  and 
was  refused  ;  the  Bishop  informing  the  parties  that  his  objection 
to   Mr.    Pearson's    nomination,   which    he    considered    to    be 
simoniacal,  was  not  removed.    It  was  further  stated,  that  an 
action  for  simony  had  been  brought  *by  Mr.  Mathews,  (who  had      C  *^^  1 
been  nominated  to  the  curacy  by  the  Crown)  against  several  of 
the  inhabitants  who  had  signed  the  agreement  with  Mr.  Pear- 
son, in  which  action  the  plaintiff  was  nonsuited,  at  the  summer 
assizes  at  Oxford  in  1808 :   (but  this,  as  it  appeared  by  the 
ajffidavits  against  the  rule,  was  upon  a  defect  of  formal  proof.) 

The  agreement  in  question  was  as  follows.  '^At  a  meeting 
of  the  inhabitants  of  Piddington,  9th  September,  1801,  for  the 
purpose  of  electing  a  resident  curate  or  chaplain  to  the  church 
of  P.,  the  Bev.  Isaac  Pearson  was,  by  the  inhabitants,  appointed 
resident  curate  or  chaplain,  and  to  the  possession  of  the  par- 
sonage house,  and  also  to  the  money  payment  of  4DL  8«.  2d. 
annually  payable  out  of  the  lands  and  hereditaments  in  P.  in 
right  of  the  said  curacy,  together  with  the  said  surplice  fees  and 
all  other  profits,  privileges^  and  appurtenances  to  the  same 
belonging,  and  of  right  payable.  And  the  inhabitants  aforesaid, 
considering  the  present  stipend  or  money-payment  of  40Z.  85.  2d. 
with  the  surplice  fees,  of  themselves  insufficient  for  the  proper 
support  of  such  resident  curate,  have  voluntarily  consented  and 
agreed  with  the  said  I.  Pearson,  that  upon  his  entering  upon 
such  curacy  at  Michaelmas  next,  and  performing  the  usual 
duties  of  the  church,  &c.  together  with  such  weekly  duty  as  hath 
been  customary  and  may  be  required,  they,  the  said  inhabitants, 
will,  by  a  rate  to  be  made  by  the  churchwardens  of  P.  now  and 
for  the  time  being,  or  by  some  other  means,  raise  and  pay  out  of 
the  lands  and  hereditaments  in  P.  29Z.  Us.  lOd.  in  addition  to 
the  said  mqney  payment,  &c.    Provided,  and  it  is  hereby  agreed. 
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The  Eikg  that  the  payment  of  the  said  29Z.  lU.  lOd.  shall  be  made  and 
Thb  bibhop  continued  only  upon  the  occupiers  of  lands  and  hereditaments 
OF  OxFOBD.  jjj  p^  aforesaid,  and  shall  not,  *in  any  respect,  alter  the  money 
payment  of  40Z.  86.  2d.  wherewith  the  said  lands  and  heredita- 
ments are,  and  have  been  time  immemorial,  charged  in  right  of 
the  said  church.  And  lastly,  the  said  I.  Pearson  doth  hereby 
consent  and  agree  to  accept  the  said  curacy  or  chaplainship 
upon  the  terms  herein  before  mentioned."  (Signed  by  I.  Pearson, 
and  by  the  principal  inhabitants  and  parish-officers.) 

The  affidavits  in  answer  to  the  rule,  stated  that  in  June,  1801, 
when  the  meeting  of  the  inhabitants  of  Piddington  took  place 
after  the  vacancy,  the  Bishop  was  entirely  ignorant  of  the  rights 
of  the  curate ;  and  was  then  informed  that  the  salary  was  a 
fixed  sum  of  40Z. ;  and  inquiring  how  it  was  so  settled,  was 
referred  by  one  of  the  parties  to  an  Act  for  the  inclosure  of  the 
township  of  Piddington.  That  the  Bishop,  under  such  ignorance 
of  the  rights  of  the  curate,  expressed  his  approbation  of  raising 
the  stipend  to  70Z.  a-year,  as  it  was  proposed  to  do.  But  upon 
reference  afterwards  to  the  Piddington  Inclosure  Act,  (about 
1797),  it  was  found  to  recite  that  the  chaplain  or  curate  of  P. 
was  entitled  either  to  the  small  tithes  or  else  to  a  modus  or  com- 
position of  18«.  for  every  yard  land,  and  so  in  proportion,  in 
lieu  of  all  tithing  whatsoever :  and  it  provides  that  nothing  in 
the  Act  contained  shall  extend  to  establish  or  annul,  or  to 
strengthen  or  weaken  in  anywise  the  right  or  claim  which  the 
curate  of  P.  had  or  might  have  to  any  small  tithes,  or  to  deter- 
mine or  imply  that  he  was  or  was  not  entitled  to  the  same. 

And  on  subsequent  inquiry  it  appeared  that  by  the  endowment 
of  Piddington,  in  1428,  the  curate  was  entitled  to  all  the  small 
tithes ;  in  consequence  of  which  the  rights  of  the  curate  had 
been  reserved  by  the  Act  of  Parliament.  That  in  the  survey 
returned  into  the  Exchequer  in  the  time  of  Queen  Anne,  the 
[  *604  ]  curacy  was  valued  at  41Z.  7*.  8d. :  ♦and  the  small  tithes  were 
now  estimated  at  above  190L  per  annum :  and  that  the  vicarage 
of  the  parish  of  Ambrosden,  which  was  then  returned  at 
422.  68.  Sd.  is  now  reputed  to  be  worth  200Z.  per  annum.  That 
Mr.  Stopes,  the  other  candidate  with  Mr.  Pearson,  refused  to 
sign  the  agreement  in  question  as  simoniacal  in  agreeing  to 
accept  70Z.  per  annum  in  lieu  of  small  tithes ;  in  consequence  of 
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which  refusal  the  inhabitants  nominated  Mr.  Pearson,  without    Thk  Kiko 
opposition.    That  the  inhabitants  afterwards  offered  to  give  up  thb  bishop 
the  agreement,  proposing  however  that  Mr.  Pearson  should  be  ^'  ^**'^*°- 
bound  in  honour  by  it ;   to  which  the  Bishop  gave  his  positive 
negative,  and  said  that  he  felt  it  his  duty  not  to  license  any 
person  who  was  not  perfectly  free  to  assert  his  rights.    That  in 
consequence  of  this  agreement  the  nomination  having   been 
simoniacal  and  void,  the  right  of  nomination  vested  in  the  King, 
who  on  the  1st  of  July,  1808,  nominated  the  Bev.  Mr.  Mathews, 
to  whom  the  Bishop  granted  his  licence  accordingly. 

The  sole  question  now  was,  Whether  the  agreement  in  question 
were  or  were  not  simoniacal  and  void  ?  upon  which  Sir  F.  Gibbs 
and  Abbott  were  heard  against  the  rule ;  and  Williams,  Serjt., 
Milles,  and  Manley,  in  support  of  it. 

Lord  Ellenborouoh,  Gh.  J. : 

In  construing  the  agreement,  whether  it  be  simoniacal  or  not, 
I  shall  look  only  at  the  agreement  itself,  and  the  Act  of  Parlia- 
ment, which  states  the  doubt  whether  the  curate  be  entitled  to 
take  the  small  tithes  in  kind  or  to  a  modus.  This  doubt  is 
stated  in  an  Act  of  Parliament  which  passed  four  years  before 
the  election;  and  yet  when  the  inhabitants  come  to  elect  a 
curate  they  make  a  stipulation  with  one  of  the  candidates  *that  [  605  ] 
he  shall  sign  an  agreement  whereby  he  admits  that  402.  88.  2d. 
is  the  immemorial  money  payment  to  the  curate  out  of  the  lands 
of  the  township.  He  was  therefore  intended  to  be  estopped  by 
his  own  agreement  from  insisting  upon  the  right  of  the  curate  to 
the  small  tithes,  and  to  furnish  evidence  against  the  right,  to  be 
preserved  probably  in  the  parish  chest.  This  I  am  clearly  of 
opinion  was  simoniacal.  If  a  presentee  do  but  bargain  with  his 
patron  to  forbear  any  suit,  for  the  purpose  of  trying  by  due 
course  of  law  whether  or  not  he  be  entitled  to  small  tithes,  that 
is  an  agreement  for  a  benefit  within  the  statute  81  Eliz.  c.  6, 
(s.  5)  and  amounts  to  simony. 

Gbose,  J. : 

It  is  impossible  not  to  see  that  this  agreement  was  a  benefit  to 
the  inhabitants  by  whom  the  curate  was  appointed,  and  that  it 
was  so  intended  to  be;  and  therefore  simoniacal.    And  if  the 
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Thb  En7o     rights  of  the  curate  had  been  as  well  known  at  the  time  of 
The  Bishop   passing  the  Piddington  Inclosore  Act,  as  they  now  appear  to  be, 
OP  oxpoBD.   jjjjQ  provisions  of  it  would  probably  have  been  very  different. 
This  Court  however  will  not  assist  simony. 

Lawbence,  J. : 

If  the  parties  who  present  are  to  derive  any  benefit  from  their 
presentee,  it  is  clearly  simoniacal.  Now  if  the  presentee  himself 
is  not  only  to  be  estopped  from  claiming  the  small  tithes,  but  is 
also  to  furnish  evidence  against  future  curates  who  might  be  dis- 
posed to  claim  them  in  favour  of  the  parishioners,  there  can  be 
no  doubt  but  that  it  is  simony.  The  agreement  is  artfully 
drawn,  and  on  the  first  reading  of  it  I  doubted  whether  the 
words  '^time  immemorial,"  (applied  to  the  money  payment  of 
40Z.  28.  8d.,  wherewith  the  agreement  states  that  the  lands  have 
[  *606  ]  been  fronj  tfj^^  immemorial  *charged)  might  not  have  been 
introduced  by  accident ;  but  on  consideration  I  am  satisfied  that 
they  were  introduced  intentionally.  Four  years  before,  when 
the  Act  passed,  the  matter  was  left  in  doubt,  when  it  is  evident 
that  the  attention  of  the  parties  concerned  must  have  been 
called  to  the  question ;  and  that  accounts  for  the  parishioners 
introducing  those  words  into  the  agreement,  to  endeavour  to  get 
rid  of  the  curate's  claim  to  the  small  tithes. 

Le  Blanc,  J. : 

The  matter  must  have  been  much  discussed  at  the  time  when 
the  local  Act  passed,  and  the  attention  of  the  inhabitants  must 
have  been  then  called  to  the  situation  and  claims  of  the  curate. 
With  this  knowledge  of  the  matter,  the  very  next  time  that  the 
inhabitants  come  to  exercise  their  right  of  election,  they  require 
of  the  candidates  to  sign  an  agreement,  including  an  admission 
that  the  annual  payment  of  40Z.  28.  6d.  to  the  curate  has  been 
from  time  immemorial.  That  leaves  no  room  to  doubt  but  that 
this  was  purposely  introduced  into  the  agreement  in  order  to 
affect  the  right  of  the  curate.  If  this  were  a  matter  on  which 
any  question  of  law  could  reasonably  be  raised,  I  should  be  sorry 
to  conclude  the  inhabitants  of  the  township  by  denying  the 
mandamus ;  but  it  being  clear  that  this  was  done  intentionally, 
and  if  so,  that  the  agreement  was  simoniacal,  we  ought  not  to 
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compel  the  Bishop  to  do  an  act  which  his  duty  forbids  him  to  do,     Thk  Kiho 

The  Bishop 
of  oxfobd. 


and  to  put  him  to  make  a  special  return. 

The  Court  thereupon,  after  alluding  to  what  was  said  at  the 

conclusion  of  the  case  of  The  King  v.  The  *  Bishop  of  Chester  ^ 

upon  the  subject  of  applications  of  this  sort  against  bishops, 

without  a  good  foundation. 

Discharged  the  rule  with  costs. 


HODGSON   V.  FIELD. 

(7  East,  613—623;  S.  C.  3  Smith,  638—553.) 
A.  and  B.  being  severally  seised  of  parcels  of  woody  ground,  and  B. 
having  other  lands  adjoining  to  his  woody  ground,  and  intending  to 
make  a  colliery  under  his  ground,  A.  grants  to  B.  his  heirs  and  assigns, 
liberty  for  him,  his  heirs  and  assigns,  to  carry  up  a  sough  or  drain 
through  A.'s  woody  ground  into  B.'s  woody  ground,  and  also  liberty  for 
B.  his  heirs  and  assigns,  to  make  two  little  sough  pits  in  A.*s  woody 
ground,  for  the  more  easy  and  safe  carrying  up  the  tail  of  the  sough, 
one  of  'which  was  to  be  covered  in  as  soon  as  conveniently  might  be 
after  making  the  sough,  and  the  other  to  be  kept  open  for  examining 
the  sough  so  long  as  was  necessary  for  that  purpose,  and  no  longer : 
and  B.  covenanted  that  he,  his  heirs  and  assigns,  would  not  damage  the 
tiees  growing  on  A.'s  woody  ground,  nor  get  any  of  the  coals  under  it, 
except  what  should  arise  in  the  drift  of  the  intended  sough,  and  that 
A.  his  heirs  and  assigns,  from  time  to  time  and  at  all  times  after  might 
go' down  into  any  pit  or  pits  of  B.,  his  heirs  or  assigns,  to  discover 
whether  any  coals  of  A.,  his  heirs  or  assigns,  should  be  gotten;  and 
that  B.,  his  heirs  and  assigns,  should  repair  any  injury  to  A.*s  fence, 
&c.  •  held  that  by  the  grant  to  B.,  his  heirs,  &c.  of  the  liberty  of  making 
the  sough  in  A.'s  land,  the  liberty  of  making  sough  pits  at  any  time 
afterwards,  while  the  object  of  the  grant  remained,  being  necessary  for 
the  purpose  of  repairing  the  sough,  passed  as  incident  thereto :  and  that  the 
tLse  of  such  sough,  for  the  carrying  up  of  which  into  B.'s  woody  ground 
liberty  was  granted,  was  not  confined  to  the  getting  of  coals  imder  B.*s 
woody  ground,  but  extended  also  to  the  adjoining  lands  of  B. :  and  that 
the  Uberty  of  making  new  sough  pits  for  necessary  repairs  of  the  sough, 
after  the  two  original  sough  pits  had  been  covered  in  by  mutual  con- 
sent was  not  controlled  by  the  special  Hberty  given  for  making  such 
original  sough  pits,  the  uses  of  which  were  limited  by  the  grant;  it 
ap^aiing  upon  the  face  of  it  that  the  grant  of  the  sough  was  intended 
to^e  continuing  operation  while  any  coals  in  B.*s  woody  ground  and 
adjoining  lands  remained  to  be  gotten. 
Beplication. 

Trespass  for  breaking  and  entering  the  close  of  the  plaintiff  at 
Heaton  in  the  county  of  York,  and  digging  a  pit  or  hole  there, 

t  1  B.  B.  241  (1  T.  E.  405). 


[  ♦607  ] 


1806. 
J%ne2h 

[618] 
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Hodgson     ^d  for  opening  and  uncovering  a  BOugh  or  drain  in  the  said 
Field.       close,  and  continuing  the  said  pit  and  sough  opened  and  un- 
covered for  a  long  time,  &c.  and  thereby  disturbing  the  plaintiff 
in  his  possession  and  occupation  of  the  said  close.    Pleas,  1st, 
not  guilty.     2nd,  That  the  locus  in  quo  at  the  times  when,  &c. 
was  a  piece  of  woody  ground  situate  in  Heaton,  abutting  to  the 
south  upon  a  brook  there,  and  upon  another  part  thereof  con- 
tiguous and  next  adjoining  to  the  parcel  of  woody  ground  situate 
in  Heaton,  and  at  the  time  of  making  the  indenture  after  set 
forth  mentioned  as  being  in  the  possession  of  Jaspar  Pickard ; 
and  that  before  the  said  times  when,  &c.  viz.  on  the  18th  of  July, 
1747,  one  Bobert  Stansfield  was  seised  in  fee  of  the  locus  in  quo, 
and  one  Jeremy  Marshall  was  also  seised  of  the  parcel  of  woody 
ground  adjoining  thereto,  and  also  of  85  acres  of  land  in  Heaton 
adjoining  to  the  said  parcel  of  woody  ground;   under  which 
[  *C)U  ]      woody  ground  and  other  adjoining  land  of  J.  M.  there  *then 
were  divers  veins  of  coal  which  he  was  desirous  of  winning  and 
raising,  &c.  and  of  having  the  use  and  benefit  of  a  sough  for  him- 
self, his  heirs  and  assigns,  to  be  made  and  carried  up  as  after 
mentioned,  for  the  purpose  of  draining  the  mines  and  works 
under  the  same,  and  thereby  enabling  him  and  them  the  better 
and  more  conveniently  to  dig  and  raise  the  said  coal.     That 
Marshall  applied  to  Stansfield  to  grant  to  him  for  the  purpose 
aforesaid  the  liberties  and  privileges  mentioned  in  the  indenture 
after  set  forth ;  and  thereupon,  by  indenture  of  the  13th  of  July, 
1747,  (since  lost  by  time  and  accident)  Stansfield  granted  to 
Marshall,  his  heirs  and  assigns,  full  liberty  for  him,  MarshaU, 
his  heirs  and  assigns,  to  carry  up  a  sough  from  the  botliom  or 
edge  of  the  hill  near  the  brook  in  the  locus  in  quo^  in  the  said 
indenture  called  a  parcel  of  woody  ground  in  Heaton,  &c.  into 
the  said  parcel  of  woody  ground,  of  J.  M.  in  Heaton  aforesaid,  in 
the  possession  of  Jaspar  Pickard ;  which  said  two  several  parcels 
of  woody  ground  are  in  the  said  indenture  mentioned  to  adjoin 
upon  and  lie  contiguous  to  one  another ;  and  also  full  liberty  for 
J.  M.  his  heirs  and  assigns,  to  make  two  little  sough  pits  in  the 
said  parcel  of  woody  ground  of  him  B.  S.  near  the  edge  of  the 
hill  or  brook  there,  for  the  more  easy  and  safe  carrying  up  the 
tail  of  the  said  sough ;  one  of  the  said  sough  pits  to  be  covered 
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from  the  top  of  the  said  intended  sough  to  the  surface  of  the     Hodoson 
ground  as  soon  as  conveniently  might  be  done  after  the  making      field. 
thereof,  and  the  other  to  be  kept  open  for  examining  the  sough 
so  long  as  was  necessary  for  that  purpose,  and  no  longer ;  and 
also  full  liberty  for  J.  M.  his  heirs  and  assigns  to  get  stones  in 
Stansfield's  woody  ground  for  making  the  intended  sough,  and 
for  making  and  repairing  such  part  of   the  fence  or  walls 
belonging  to  Stansfield's  woody  ground  as  should  be  injured  by 
J.   M.  his  heirs  or  ^assigns.    The  plea  then  stated  that  J.      [  *^^^  ] 
Marshall,  by  virtue  of  the  said  indenture,  became  seised  of  and 
entitled  to  the  said  liberties  and  privileges  for  the  purpose 
aforesaid  to  him,  his  heirs  and  assigns,  as  to  the  said  parcel  of 
woody  ground  and  the  said  other  lands  of  J.  M.  belonging  and 
appertaining.    That  J.  M.  afterwards  carried  up  the  sough,  and 
made  the  two  sough  pits,  in  manner  aforesaid,  and  exercised  the 
liberties  and  privileges  so  granted  for  the  purpose  aforesaid,  as 
belonging  and  appertaining  to  his  parcel  of  woody  ground,  &c. 
The  defendant  then  by  his  plea  deduced  title  to  himself  through 
several  mesne  conveyances  from  J.  Marshall  to  Marshall's  parcel 
of  woody  ground  and  his  adjoining  land.    The  plea  then  further 
alleged,  that  all  the  said  seams  and  veins  of  coal  at  or  before  the 
several  times  when,  &c.  were  not  won  from  within  and  under  the 
same  parcel  of  ground  and  the  same  other  lands,  nor  was  all  the 
coal  then  got  or  raised  therefrom :  and  that  the  said  sough  had 
been  from  the  time  of  the  making  and  carrying  up  of  the  same 
used  and  enjoyed  for  the  purpose  aforesaid,  &c.  as  belonging  and 
appertaining,  &c.,  ttnd  until  and  at  the  several  times  when,  &c. 
continued  to  be  useful,  &c.    And  because  the  said  sough  at  the 
several  times  when,  &c.  was  ruinous  and  obstructed  for  want  of 
repairing,  opening,  and  cleansing  thereof,  the  defendant  justified 
the  entering  the  lociia  in  quo  and  making  the  said  pit  or  hole,  and 
opening  and  uncovering  the  sough,  &c.  for  the  purpose  of  the 
needful  and  necessary  repairing,  opening,  and  cleansing  the 
sough  for  the  uses  and  purposes  in  that  behalf  aforesaid.    The 
replication  to  the  special  plea  set  out  the  grant  at  large,  which 
was  of  the  80th  of  July,  1747,  by  which  Robert  Stansfield,  in  con- 
sideration of    428.,  slnd  of   the  covenants  therein  contained, 
granted  to  J.  Marshall,  his  heirs  and  assigns,  full  liberty  *for      [  *616  ] 
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Hodgson  him  the  said  J.  M.,  his  heirs  and  assigns,  to  carry  up  a  sough. 
Field.  &<^-  (stating  the  liberty  to  carry  up  the  sough,  and  to  make  the 
two  little  sough  pits,  one  to  be  covered,  <bc.  and  the  other  to  be 
kept  open,  &c.  in  the  same  terms  as  mentioned  in  the  plea :  and 
then  follows  what  was  omitted  in  the  plea,)  and  also  full  liberty 
for  J.  M.,  his  heirs  and  assigns,  to  bring  the  rubbish  which  may 
arise  in  another  sough-pit  made  or  intended  to  be  made  in 
Marshall's  parcel  of  woody  ground,  and  throw  it  into  a  hollow 
place  in  Stansfield's  parcel  of  woody  ground,  for  the  rendering 
more  safe  and  commodious  the  cart- way  which  is  intended  to  be 
made  by  J.  M.  for  the  inhabitants  of  Shipley  and  others  through 
his  own  ground  there  to  and  from  the  intended  colliery;  and 
also  liberty  for  J.  M.,  his  heirs  and  assigns,  to  get  stones  in 
Stansfield's  parcel  of  woody  ground,  &c.  (as  in  the  plea  men- 
tioned). Then  followed  covenants  (omitted  in  the  plea)  that  J. 
M.,  his  heirs  or  assigns,  should  not  damage  the  trees  growing 
in  Stansfield's  parcel  of  woody  ground ;  nor  get  any  of 
Stansfield's  coals,  but  what  should  arise  in  the  drift  of  the  said 
intended  sough  ;  and  that  it  should  be  lawful  for  Stansfield,  his 
heirs  and  assigns,  from  time  to  time  and  at  all  times  after,  to  go 
down  into  any  pit  or  pits  of  Marshall,  his  heirs  or  assigns,  for  the 
better  discovering  whether  any  coals  of  Stansfield's,  his  heirs  or 
assigns,  should  be  gotten,  save  as  aforesaid.  And  also  that 
Marshall,  his  heirs  and  assigns,  should  not  only  repair  such  part 
of  the  fence  or  walls  of  Stansfield,  his  heirs  or  assigns,  as  should 
be  injured  by  Marshall,  his  heirs  or  assigns,  but  should  also  from 
time  to  time  and  at  all  times  make  good,  maintain,  and  secure 
that  part  of  the  fence  or  walling  towards  the  banks  of  the  said 
brook  where  the  said  rubbish  was  intended  to  be  laid.  The 
replication  then  stated,  that  after  Marshall  had  carried  up  the 
[  *617  ]  sough  and  *made  the  two  sough-pits,  as  in  the  plea  mentioned, 
and  before  the  said  times  when,  &c.  viz.  on  1st  of  January, 
1776,  it  became  and  was  no  longer  necessary  to  keep  open  either 
of  the  said  sough-pits  for  the  purpose  of  examining  the  said 
sough,  and  thereupon  the  said  sough-pits  were  afterwards  and 
before  the  time  when,  &c.  respectively  filled  and  covered  up  to 
the  surface  of  the  ground  by  and  with  the  consent  and  appro- 
bation of  the  person  then  seised  of  and  in  the  said  parcel  of 
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woody  gronnd  and  the  said  other  lands  theretofore  of  J.  M.  with     Hodgson 
the  apportenanceSy  and  entitled  to  use  and  enjoy  the  said  sough,       field. 
&c.,  and  have  not  since  been  kept  open.    To  this  there  was  a 
general  demurrer  and  joinder. 


Holroyd,  in  support  of  the  demurrer. 


»    »    » 


Wood,  contra.    ♦    ♦     ♦  [618] 

Cwr.  adv.  vtdt.  [  619  ] 

LoBD  Ellenbobouoh,  Gh.  J.  now  delivered  judgment.    After 
stating  the  pleadings  as  before  set  forth — 

On  the  part  of  the  defendant  it  has  been  contended  under  the 
grant  from  B.  Stansfield  to  J.  Marshall,  that  he  the  defendant, 
as  Marshall's  assignee,  has  a  right  to  do  *every  thing  necessary      [  *620  ] 
to  keep  the  sough  in  repair,  as  being  incident  to  the  grant  of 
the  sough ;  and,  if  necessary,  to  open  sough-pits,  and  uncover 
the  sough  in  the  plaintiff's  ground  from  time  to  time,  as  often  as 
repairs  of  the  sough  shall  be  required.    For  the  plaintiff  it  has 
been  insisted,  that  the  liberty  of  opening  sough-pits  was  granted 
but  for  once,  and  not  as  often  as  the  sough  should-  require 
repairs.    And,  in  addition  to  this  question,  another  has  been 
argued,  viz.  whether  the  defendant  has,  under  the  grant  from 
B.  Stansfield,  any  right  to  drain  any  land  but  that  which  was 
J.  Marshall's  woody  ground.    The  deed  granting  to  Jeremy 
Marshall  the  liberty  of  making  the  sough  does  not  in  any  part  of 
it  distinctly  point  out  what  particular  purpose  the  sough  which 
was  to  be  made  was  intended  to  answer :  but  as  it  appears  from 
the  deed  that  Stansfield  was  to  have  liberty  to  go  down  into  J. 
Marshall's  pits,  to  see  that  neither  he,  nor  any  claiming  under 
him,  got  any  coal  under  the  plaintiff's  close,  except  in  the  drift 
of  the  sough  ;  as  there  are  coals  under  Marshall's  woody  ground 
and  the  adjoining  land ;  and  as  the  deed  speaks  of  an  intended 
colliery ;  it  seems  that  the  object  of  the  grant  was  to  drain  the 
water  from  such  intended  colliery,  the  local  extent  and  limits  of 
which  intended  colliery  we  have  no  means  of  defining:  but 
judging  from  the  nature  of  such  works,  there  seems  no  reason  to 
give  them  any  other  or  narrower  limit  than  the  boundaries  of 
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HoBGsoK     the  continued  property  of  the  grantee,  under  which  the  intended 
Field.       colliery  might  be  prosecuted  by  him,  without  regard  to  the  closes 
and  pieces  of  ground  under  which  it  might  be  carried,  and  who 
might  of  course  be  expected  to  follow  the  coal  through  all  the 
contiguous  and  connected  veins  and  seams  of  coal  which  belonged 
to  him.    The  question  therefore  is  singly,  whether  under  the 
[  *62i  ]      terms  *of  the  grant  the  grantee  had  a  right  to  do  that  which 
from  time  to  time  might  be  wanted  to  repair  the  sough,  so  long 
as  the  original  purpose,  for  which  it  was  made,  required  it  to  be 
continued:  or,  whether,  the  sough  having  been  once  made,  it 
was  the  intention  of  the  parties,  that  the  grantee  should  use  it 
no  longer  than  it  should  happen  to  continue  unimpaired  by 
length  of  time  or  accidents ;  although  in  consequence  of  acci- 
dents the  grantee  might  have  actually  lost  the  beneficial  use  of  it 
very  soon  after  it  was  made.     Such  latter  construction,  it  is 
obvious,  would  but  ill  accord  with  the  views  of  one  who  was 
about  to  open  a  colliery  intended  to  be  worked  as  long  as  the 
coal  might  last.    As  to  the  liberty  of  making  two  little  sough- 
pits,  which  were  to  be  kept  open  during  a  certain  time,  and  then 
to  be  filled  up,  (and  which  has  been  observed  upon  in  order  to 
shew  that  the  defendant  could  not  open  pits  for  the  purpose  of 
repairing  the  sough  ;)  this  does  not  furnish  any  substantial  in- 
ference against  the  defendant.    The  purpose  for  which   that 
liberty  was  granted  was  "  the  more  easy  and  safe  carrjring  up 
the  tail  of  the  sough  and  examining  it."    The  purpose  of  carry- 
ing up  the  tail  of  the  sough  has  long  since  been  answered ;  and 
from  the  words,  *'  the  more  easy  and  safe  carrying  up  the  tail 
of  the  sough,"  it  may  be  reasonably  concluded,  that  the  sough 
might  have  been  carried  up,  though  not  so  easily  and  safely, 
without  such  pits  ;  and  if  that  be  so,  Marshall,  under  the  words 
granting  him  the  liberty  to  make  the  sough,  would  not  have 
been  entitled  to  make  pits  of  that  description :  and  therefore  no 
inference  arises  from  the  mention  of  them  that  other  pits  should 
not  be  made,  if  the  same  should  be,  and  to  the  extent  only  in 
which  they  should  be,  absolutely  necessary  for  the  purpose  of 
[  ♦C22  ]      repair.    *Nor  do  the  covenants  in  the  deed,  with  respect  to  the 
repairs  of  the  fences  and  other  matters  mentioned  in  them,  fur- 
nish any  argument  to  shew  that  Marshall  and  his  assigns  had 
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not,  as  incident  to  his  grant,  a  right  to  do  what  might  properly  Hodosok 
be  necessary  to  repair  the  sough:  for  they  are  covenants  by  field. 
which  he  bound  himself  to  do,  for  the  benefit  of  the  grantor, 
certain  things  which  had  no  connexion  with  the  continuance  of 
the  sough,  and  to  do  which  he  would  have  been  under  no  obliga- 
tion without  such  covenants.  And  it  would  be  very  illogical  to 
deduce  a  conclusion  from  the  terms  of  a  deed  comprehending 
covenants,  without  which  one  of  the  parties  could  not  have  cer- 
tain rights,  and  from  their  not  expressly  granting  matters,  which 
would  pass  as  incidents  without  being  mentioned  at  all,  that  such 
matters  in  the  nature  of  incidents  were  intended  not  to  be  granted. 
It  is  therefore  to  be  seen,  as  there  is  nothing  to  narrow  the  grant, 
whether  the  right  to  repair  the  sough,  and  of  doing  all  necessary 
things  for  that  purpose,  do  not  pass  as  an  incident  to  the  grant 
of  the  liberty  of  making  it.  As  to  which,  the  authorities  quoted 
by  Mr.  Holroyd  are  very  strong,  and  that  cited  from  2  Roll.  Abr. 
567,  is  very  like  the  present  case.  It  appears  from  the  Year 
Book,  9  E.  IV.  85,  thus — Choke,  in  the  course  of  an  argument 
at  the  bar,  put  this  case  :  ''  If  a  man  grant  to  me  to  dig  in  his 
land  and  make  a  trench  from  such  a  fountain  or  spring  to  my 
place,  so  that  I  may  put  a  pipe  to  carry  the  water  to  my  place ; 
if  the  pipe  be  afterwards  stopped  or  broken,  so  that  the  water 
cannot  issue  out,  I  cannot  dig  the  land  to  amend  the  pipe ;  for 
that  was  not  granted  to  me  :  but  if  he  had  granted  that  I  might  dig 
and  amend  the  pipe  toties  quotiea,  &c.,  then  I  should  do  it.  And 
the  *law  is  the  same  if  I  prescribe  to  have  such  a  conduit ;  it  [  *623  ] 
behoveth  me  to  prescribe  to  scour  and  amend  it,  toties  qtioties, 
&c.  or  otherwise  I  cannot  dig  the  land  to  empty  it,  &c.  Qiiod 
Juit  negatum  in  both  the  cases ;  for  it  was  said  by  the  Court,  that 
it  is  incident  to  such  a  grant  to  scour  and  amend."  The  autho- 
rity of  this  and  the  other  cases  t  was  not  disputed ;  but  the  case 
found  in  BoUe's  Abr.  and  the  Year  Book  was  said  to  be  distin- 
guishable from  that  now  before  us,  as  that  was  a  continuing 
grant,  to  convey  water  at  all  times.  Yet  it  was  conceded  in  argu- 
ment, if  the  sough  had  been  to  drain  the  water  from  all  the 
grantee's  coals,  that  he  would  have  had  a  right  to  maintain  the 
sough  while  there  were  any  coals :  and  if  that  be  so,  as  it  is 

t  Pimfret  v.  Riero/t,  1  Saund.  323 ;  and  cases  tliere  referred  to. 
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Hodgson  admitted  by  the  pleadings,  that  all  the  coals  are  not  gotten  from 
Field.  within  and  mider  Marshall's  woody  gromids  and  the  adjoining 
lands,  which  may  be  deemed  the  intended  colliery;  npon  the 
gromids  already  considered  the  right  to  maintain  the  sough  will 
of  comrse  continue.  For  these  reasons  we  are  of  opinion  that 
judgment  should  be  for  the  defendant. 

Jvdgmentfor  the  defendant. 
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HOPKINSON  V.  GIBSON.  ^^^^^ 

(2  Smith,  202—205.) 

The  possession  of  a  servant  is  the  possession  of  the  master ;  and  the 
servant  is  not,  in  respect  of  that  possession,  a  bailee. 

Where  a  colonel  had  purchased  horses  for  government,  and  they 
being  approved  of  by  the  proper  inspecting  officer,  were  sent  under  the 
care  of  a  serjeant  to  the  receiving  depot  for  his  Majesty's  use,  held,  that 
the  colonel  had  not  such  a  special  property  as  to  maintain  trover  for 
one  of  them  which  was  taken  out  of  the  possession  of  the  serjeant,  as  a 
distress  for  a  turnpike*  toll. 

Tboyeb  for  a  horse  tried  at  Guildford  sninmer  assizes,  before 
Bnnnington,  Serjeant,  to  try  a  right  to  demand  toll  at  the 
turnpike-gate,  on  the  Kent  road,  for  certain  horses  which  were 
sent  by  the  plaintiff  to  Woolwich,  as  it  was  said,  for  the  service  of 
his  Majesty,  and  which  therefore,  it  was  contended,  were,  by  the 
last  Mutiny  Act,  exempted  from  toll.  The  facts  were  as  follows : 
Colonel  Hopkinson,  the  plaintiff,  was  employed  by  the  Ordinance 
Board  to  purchase  horses  for  the  Boyal  Hospital  Artillery  at 
Woolwich.  On  the  15th  of  October,  1808,  he  purchased  ten  horses 
of  a  dealer,  which  were  taken  to  Privy  Gardens,  there  to  be 
approved  of  by  the  officer  of  the  Board  of  Ordinance  for  Govern- 
ment. Colonel  Hopkinson  then  ordered  the  ^horses  to  be  taken  [  *203  ] 
by  some  artillerymen  under  the  conduct  of  one  Harriots,  a 
serjeant  or  corporal,  to  Woolwich.  Upon  coming  to  the  gate, 
the  man  was  stopped,  and  one  of  his  horses  was  taken,  by  way  of 
a  distress  for  the  toll,  he  not  being  prepared  to  pay  it.  He 
shewed  the  turnpike  man  his  roll.  He  then  proceeded  to  Wool- 
wich, where  he  delivered  the  rest  of  the  horses  to  one  Colonel 
Close,  and  obtained  of  him  a  note  to  demand  the  horse  which  had 
been  seized.  The  gate-keeper  refused  to  deliver  it,  saying,  that 
it  was  taken  in  order  to  try  the  right.  At  the  trial,  the  taking 
the  horse  as  a  distress  was  admitted.  The  only  question  was  to 
try  the  fact,  whether  they  were  the  horses  of  Government  or  in 
the  service  of  his  Majesty,  in  either  of  which  cases  they  would  be 
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HoPKiNBOK  exempt  from  toll  by  the  55th  section  of  the  Mutiny  Act  for  the 
QiBBos,  7^^^  1808.  On  tlie  part  of  the  defendant,  Garrow  called  no 
evidence,  but  contended,  that  either  the  horses  were  not  the 
property  of  his  Majesty,  or  in  the  employment  of  Government, 
or  that,  if  they  were,  Colonel  Hopkinson  had  no  property  in  the 
horse  in  question,  so  as  to  entitle  him  to  maintain  an  action  of 
trover  in  his  own  name.  The  learned  Judge  told  the  jury  they 
were  bound  to  find  a  verdict  for  the  plaintiff,  if  the  horses  were 
in  the  employment  of  Government ;  if  otherwise,  they  must  find 
it  for  the  defendant.  The  jury  accordingly  found  a  verdict  for 
the  plaintiff,  291. ;  and  at  the  same  time  the  learned  Judge 
reserved  the  point : 

Garrow,  last  Term,  moved  for  a  new  trial  on  the  above 
grounds ;  and  a  rule  to  shew  cause  was  granted :  whereupon. 

Shepherd,  Serjt.  and  Morris,  E.  for  the  plaintiff,  shewed 
cause,  and  contended  that  the  horse  in  question  was  in  the 
service  of  his  Majesty,  although  it  might  happen  to  be  returned 
[  *204  ]  at  Woolwich,  if  it  should  *not  be  approved  of  there.  That  in 
order  to  be  taken  into  the  service  of  Government  it  was  necessary 
the  horse  should  be  passed  in  this  manner  by  Colonel  Hopkinson 
to  the  officer  at  Woolwich ;  and  that  the  case  of  such  a  horse  was 
very  different  from  one  sent  down  by  the  dealer  at  a  venture  to 
be  received  or  not  at  Woolwich  as  it  might  happen.  That 
Colonel  Hopkinson  had  a  special  property  in  the  horse,  which  he 
had  not  parted  with  when  he  delivered  it  to  Harriots,  and  this 
entitled  him  to  bring  trover. 

(LoBD  EiiLENBOROUGH,  Ch.  J.:  How  can  you  make  out  a 
special  property  in  Colonel  Hopkinson  ?  The  property  is  in  the 
Crown.  Colonel  Hopkinson  was  merely  an  agent.  He  advanced 
the  money  for  the  purchase  of  the  horse,  for  Government  merely. 
He  might  have  an  indictment  for  the  Crown,  or  there  may  be  an 
action  of  trover  perhaps  brought  by  the  person  who  had  the 
actual  custody  of  the  horse  at  the  time.  He  may  now,  as  far  as 
we  know,  have  filed  an  indictment.) 

Morris  then  urged  that  Colonel  Hopkinson  was  liable  over  to 
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the  Grown  for  any  gross  negligence,  with  respect  to  the  horse,  as    Hopkinsok 
if  he  had  delivered  it  to  the  care  of  Harriots,  when  he  was  in  a      qi^k. 
state  of  intoxication  and  obviously  unfit  to  have  the  care  of  it, 
and  had  then  lost  it,  and  so  he  might  be  considered  as  a  bailee 
who  had  a  property  in  the  horse  sufficient  to  maintain  trover. 

LOBD  EUiENBOBOUGH,  Gh.  J. : 

You  can  never  make  him  a  bailee.  You  cannot  make  my 
servant,  whose  possession  is  my  possession,  my  bailee.  He  is 
not  liable  as  a  bailee.  Where  goods  are  delivered  to  another  as 
a  bailee,  the  special  property  passes  to  him ;  but  here  it  does  not. 
He  is  merely  the  servant  of  Government.  I  am,  however, 
extremely  sorry  that  this  objection  should  have  been  taken.  It  is 
a  case  in  *which  there  is  no  difficulty.  The  action  is  brought  by  [  •205  ] 
a  person  who  has  no  property  in  the  horse. 

Lawrence,  J. : 

There  can  be  no  doubt  that  Golonel  Hopkinson  would  be  liable 
to  Government  in  case  of  gross  negligence  just  as  your  servant  is 
answerable  to  you.  If  the  action  had  been  brought  in  trespass, 
I  do  not  know,  but  he  might  maintain  it. 

Rule  absolute ;  New  trial  granted. 


[223] 


MOSES  PATIENCE  v.  A.   TOWNLEY.f  1805. 

(2  Smith,  223—224.) 

A  bill  drawn  on  Leghorn  was  not  presented  in  due  time,  owing  to 
the  political  state  of  the  country  at  tiiat  time,  which  rendered  it  im- 
possible to  present  it;  Held,  that  it  being  afterwards  presented  for 
payment  with  due  diligence,  and  refused  for  want  of  presentation  at 
the  time  when  it  was  due,  the  holder  might  recoyer  against  the  ante- 
cedent parties ;  and  evidence  of  *tlus  impossibility  of  presenting  at  the  [  *224  J 
time  of  the  maturity  of  the  bill  might  be  given,  on  the  ordinary 
averment  that  it  was  duly  presented. 

Tms  was  an  action  on  a  bill  of  exchange  by  the  holder  against 
one  of  the  antecedent  parties  thereon.  It  was  drawn  on  the  1st 
of  June,  1800,  at  three  months  usance  on  Leghorn,  and  was  due 

t  Bills  of  Exchange  Act,  1882,  45  &  46  Yict.  0.  61,  8.  46  (!}.— B.  G. 
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patiekob  on  the  10th  of  September,  1800,  bat  was  not  presented  either  for 
TowNLET.  acceptance  or  payment  until  the  81st  of  October,  1800.  The 
protest  stated  that  it  was  not  paid  because  not  presented  in  due 
time.  At  the  trial  before  Lord  Ellenbobough,  Gh.  J.  at  Guild- 
hall, at  the  sittings  after  last  Term,  this  was  relied  upon  as  a 
defence  to  the  action ;  but  the  plaintiff  proved,  that,  from  the 
particular  situation  of  the  country,  Leghorn  being  then  occupied 
by  the  enemy,  or  in  some  such  critical  situation,  though  the  bill 
was  sent  out  by  the  plaintiff  for  the  purpose  of  being  presented, 
it  was  impossible  to  present  it  in  due  time,  and  was  presented  as 
early  as  could  be  afterwards,  and  there  was  a  verdict  for  the 
plaintiff. 

Erskine  now  moved  for  a  new  trial,  on  the  ground  that  it 
should  have  been  stated  in  the  declaration  that  the  presenting  of 
the  bill  for  acceptance  and  payment  was  delayed  and  prevented 
by  the  special  circumstances  of  the  case  as  above;  and  that 
evidence  of  the  impossibility  of  presenting  it,  in  due  time,  could 
not  be  given  under  the  ordinary  averment  in  this  case  that  the 
bill  was  duly  presented.    But  by 

Lord  EujEnborouoh,  Gh.  J. : 

Duly  presented  is  presented  according  to  the  custom  of  mer- 
chants, which  necessarily  implies  an  exception  in  favour  of  those 
unavoidable  accidents  which  must  prevent  the  party  from  doing 
it  within  the  regular  time ;  and  it  was  left  to  the  jury  to  say, 
whether  from  the  situation  of  the  country  it  was  possible  for  the 
plaintiff  to  present  it  in  due  time. 

Rule  nisi  refused. 
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ANSTET  V.  MAKDEK  i804. 

(2  Smith,  426--439.)  -^^-  ^' 


[426] 


A  docket  being  struck  against  A.  one  B.  agreed  with  C.  and  seyeral 
of  the  creditors  by  parol  to  pay  10s.  in  the  pound  out  of  his  own  monies, 
they  assigning  the  debts  to  him ;  and  a  deed  to  that  purpose  was  agreed 
to  be  made,  and  C.  authorized  D.  by  parol,  to  sign  it  for  him ;  the  rest 
of  the  creditors  signed ;  C.  afterwards  refused,  and  brought  assumpsit 
against  A.  for  his  whole  debt,  who  pleaded  the  general  issue,  and 
accord,  and  tender  of  satisfaction,  as  above ;  and  a  verdict  was  obtained 
for  the  defendant ;  B.  assenting  that  it  should  stand,  the  Court  refused 
to  set  aside  this  verdict,  though  on  all  the  special  pleas  C.  was  entitled 
to  a  verdict.  Held,  that  this,  being  a  purchase  of  the  debts,  was  not 
yrithin  the  Statute  of  Frauds,  and  C.  could  not  recover  in  his  own  right, 
but  only  for  B. 

* 

The  plaintiff  declared  against  the  defendant  in  assumpsit^  on  a 
contract  to  replace  certain  stock  in  the  Loyalty  loan,  with  other 
conunon  counts. 

The  defendant  pleaded  several  pleas,  Ist,  non  assumpsit ;  2dl7, 
as  to  all  but  525Z.,  that  he  was  indebted  to  the  plaintiff, 
576Z.  2s.  6d. ;  and  that,  being  unable  to  pay,  the  plaintiff  and 
others  agreed  with  the  defendant  and  one  Tho.  Weston  that  the 
said  Weston,  by  the  procurement  of  the  defendant,  and  at  the 
request  of  the  plaintiff,  should  pay  out  of  his  own  proper  monies 
to  the  said  plaintiff  and  other  creditors  of  the  defendant,  a  sum 
equivalent  to  108.  in  the  pound,  on  the  amount  of  their  respective 
debts,  in  full  satisfaction  and  discharge  thereof,  which  they  the 
said  plaintiff,  &c.  would  receive  in  full  satisfaction,  <bc.  and 
averred  mutual  promises  to  perform  the  said  agreement,  and  that 
the  said  T.  Weston  afterwards  and  before  the  commencement  of 
the  suit,  to  wit,  on,  &c.  at,  &c.  tendered  to  *and  offered  to  pay  out  [  *127  ] 
of  his  own  proper  monies  for  and  on  behalf  of  the  defendant  to  the 
plaintiff  the  sum  of  525Z.  being  a  composition,  &c.  and  which  said 
sum  of  money  the  said  plaintiff  then  and  there  refused  to  accept ; 
and  averred  that  Weston  had  always  been  and  still  was  ready  to 
pay,  &c,  and  concluded  with  a  verification  and  ^profert  in  curiam 
of  the  525Z.  and  prayed  judgment  si  actionem  ultra  525Z.  &c.  Srdly, 
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AKBTET      A  like  plea  of  a  like  agreement  between  the  plaintiff,  the  defen- 
Mabdbn.     dant,  and  T.  Weston ;  4thl7,  a  like  plea  with  a  little  variation  in 
the  form  of  the  agreement. 

The  plaintiff  replied,  and  took  issue  on  the  non  aggumpnt ;  and 
as  to  the  special  pleas,  separately  protesting  that  they  were 
insufficient  in  law,  he  took  issue  upon  the  agreement. 

The  cause  was  tried  before  Mansfield,  Gh.  J.  at  Guildhall,  at 
the  sittings  after  last  Trinity  Term,  when  the  following  case  was 
proved. 

One  Greenwood  and  other  creditors  of  Harden  entered  into  an 
agreement,  in  writing,  with  Weston,  that  for  and  in  considera- 
tion of  a  certain  price,  purchase,  or  consideration  money  by  the 
said  Thomas  Weston  paid  or  secured  to  be  paid  to  each  of  them 
the  said  Greenwood,  &c.  by  virtue  of  several  bills  of  exchange 
drawn  on  and  accepted  by  the  said  Thomas  Weston,  &c.  they  and 
each  of  them  did  promise  and  agree  that  the  said  Thomaa 
Weston,  his  executors,  &c.  should  and  might  have,  receive,  and 
take  to  and  for  his  and  their  own  use  and  benefit,  of  and  from: 
the  said  Owen  Marden,  his  executors,  &c.  the  several  sums  of 
moneymentioned  in  the  schedule  thereunder  written ;  and  also 
that  it  should  be  lawful  for  the  said  Tho.  Weston,  his  execu- 
tors, &c.  when  and  as  he  or  they  should  deem  proper,  to  sue,  in 
[  •^28  ]  the  names  of  the  said  respective  creditors,  &c.  and  *to  give 
receipts  and  discharges  for  the  amount  of  the  said  debts ;  and 
the  said  creditors  did  thereby  agree  to  ratify  and  confirm  all  that 
Weston  should  do  in  the  premises ;  and  that  they  would,  at  the 
request  of  Weston,  his  executors,  &c.  do  all  acts  necessary  for 
obtaining  a  commission  of  bankruptcy  against  the  said  Owen 
Marden,  and  in  case  of  his  becoming  a  bankrupt,  would  prove 
their  debts  in  due  time,  so  as  the  said  T.  Weston,  his  executors, 
&c.  might  have  the  dividend  or  dividends :  and  they  agreed  not 
to  discharge  the  debts,  and  to  do  all  acts  to  vest  the  said  debts  in 
Weston,  &c. ;  and  Weston  lastly  agreed  to  pay  all  costs  and 
charges  in  the  recovery  of  such  debts  for  his  use,  and  to  indem- 
nify the  creditors  from  all  loss  therein. 

This  agreement  was  signed  by  Greenwood  and  19  other  credi- 
tors for  various  sums,  amounting  in  the  whole  to  a  very  con- 


VOL.  Tin.]        1804.    C.  P.    2  SMITH,  428—429.  715 

eiderable  sum;  and  all  those  creditors  received,  by  bills  on  Anstxt 
Weston,  which  were  duly  paid,  the  full  amount  of  lOs-  in  the  mabdbk. 
pound  on  each  of  their  debts.  When  it  was  by  Weston,  at  a 
meeting  of  the  creditors,  first  proposed,  for  Harden  to  pay  10s. 
in  the  pound,  Anstey  agreed  to  it,  and  a  deed  of  purchase  of  the 
debts  by  Weston,  was  agreed  upon;  and  Anstey  promised  to 
sign  it,  and  then,  as  he  was  going  out  of  town,  he  authorized 
Greenwood  to  sign  it  for  him.  Greenwood  actually  signed  for 
himself,  but  omitted  to  do  so  on  the  behalf  of  Anstey ;  who,  upon 
his  return,  denied  that  he  had  given  such  orders  but  afterwards 
admitted  the  agreement ;  but  said  that  he  had  altered  his  mind, 
and  would  have  20s.  in  the  pound.  There  was  no  stipulation  at 
the  time  that  unless  all  the  creditors  should  accept  the  agree- 
ment it  should  be  void. 

His  Lordship  said  at  the  trial ;  on  the  2nd  plea,  if  the  agree- 
ment was  unconditional,  I  think  it  may  be  a  good  defence ;  or  it 
is  a  defence  upon  the  general  issue;  for  it  was  the  means' of 
fraud  on  the  other  creditors.  *And,  it  being  objected  that  the  [  *^29  j 
agreement  was  void  by  the  Statute  of  Frauds,  his  Lordship  said, 
the  10«.  in  the  pound,  which  Weston  agreed  to  pay,  was  not 
the  debt  of  the  defendant,  but  a  new  sum. 

Upon  this  there  was  a  verdict  for  the  defendant,  with  liberty 
for  the  plaintiff  to  move  to  enter  a  verdict  for  the  plaintiff  for 
525Z.  if  the  Court  should  be  of  opinion  with  him. 

A  rule  for  this  purpose  having  been  obtained,  upon  the  ground 
that  the  agreement  was  not  binding  under  the  Statute  of 
Frauds, 

Shepherd  and  SeUon,  Serjts.  for  the  defendant,  shewed 
cause,  and  contended,  that  Weston  becoming  bound  to  pay  the 
108.  in  the  pound  out  of  his  own  monies,  he  was  bound,  with 
respect  to  the  plaintiff,  notwithstanding  the  Statute  of  Frauds. 
With  respect  to  Weston  not  being  liable,  it  was  immaterial 
v^hether  the  plaintiff  or  any  person  on  his  behalf  signed  or  not. 
But  though  Weston  had  signed  no  deed  himself,  yet  he  had  by 
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AxsTKT  means  of  the  defendant  made  a  binding  agreement  to  pay  the 
Mabden.  10^-  ^  ^^^  pound ;  and  Weston  did  not  then  become  bound  for 
the  debt  of  another  person,  but  entered  into  a  new  and  original 
promise  for  himself,  the  consideration  of  which  was  the  assign- 
ment of  the  debts  of  the  defendant  to  him,  which  assignment 
might  by  possibility  become  beneficial  to  him ;  Boe  y.  HaughA 
And  this  case  is  distinguishable  from  Chater  v.  Beckettyl  because 
there  was  no  agreement  that  the  creditor  should  release  the 
original  debtor,  and  the  rights  of  the  other  creditors  were  not 
concerned,  as  they  are  here.  It  also  differs  from  the  case  of 
Carr  v.  Barber.^  Not  that  the  debt  was  extinguished  wholly,  as 
against  the  defendant,  but  the  plaintiff  assigned  his  debt  to 
[  *43o  ]  *Weston,  who  was  to  stand  in  his  place,  and  in  that  view  of  the 
case  it  is  wholly  out  of  the  Statute  of  Frauds,  and  becomes  an 
original  purchase  by  Weston  of  a  debt  due  to  the  plaintiff,  which 
he  can  no  longer  enforce  against  the  defendant. 

(Maksfield,  Gh.  J. :  There  is  this  difficulty,  on  that  argu- 
ment, namely,  that  here  is  a  verdict  for  the  defendant,  which 
Weston,  who  says  he  is  entitled  to  the  debt,  wishes  however  to 
stand.  Now  that  will  bar  him  for  ever  from  recovering,  though 
according  to  the  last  argument  he  is  entitled  to  recover  it  in  the 
name  of  the  plaintiff,  who  is  his  trustee.  If,  however,  he  who  is 
the  interested  party  wishes  the  verdict  to  stand,  we  can,  upon 
this  motion  for  a  new  trial,  have  no  objection  to  it.)     *     ♦    * 

The  counsel  for  the  defendant  not  being  then  prepared  to  meet 
[  *^3^  ]      the  last  point  of  the  case,  namely  the  considering  *it  as  a  pur- 
chase of  the  debts,  it  was  ordered  to  stand  over ;  and  it  being 
observed  that  if  the  plaintiff  succeeded  at  law,  the  defendant 
would  probably  go  into  equity. 

(Maksfield,  Gh.  J.  observed,  that  there  was  no  necessity  for 
directing  the  defendant  to  go  into  equity,  because  if  it  should 
appear  that  the  plaintiff  could  not  recover  in  his  own  right,  the 
Gourt  need  not  disturb  the  verdict.  That  he  thought  in  equity 
he  could  not  be  entitled  to  recover,  on  account  of  the  fraud  on 

tlSalk.  29.         t  4  E.  E.  418  (7  T.  B.  201).         §  Sir  T.  Baym.  4;K). 


voL.vin.]        1804.    C.  P.    2  SMITH,  481—482,  717 

the  other  creditors,  particularly  Greenwood,  whom  he  induced  to  Aitstst 
take  less  than  their  debts,  by  means  of  his  promise  to  come  in  mabden, 
pari  passu.  That  the  promise  to  pay  10s,  in  the  pound  was  a 
promise  of  a  new  sum,  which  never  constituted  a  debt  before, 
and  Chatery.  Becket  yv&B  a  great  authority,  although  the  case  was 
not  argued.  He  said,  he  remembered  who  was  in  it,  and  he 
knew  from  private  information  the  reason  why  it  was  not  argued ; 
it  was  not  from  any  conviction  that  it  was  not  arguable,  or  that 
there  was  nothing  in  the  point.) 

Cockell  and  Bayley,  Serjts.  for  the  plaintiff  : 

It  was  not  an  agreement  that  the  debt  of  the  defendant  should 
be  bought  or  sold,  but  an  engagement  by  one  person  to  pay  the 
debt  of  another,  by  paying  a  less  sum  in  discharge ;  Forth  and 
others  V.  Stanton^  Widow  ;t  and  therefore  the  promise  by  Weston 
should  have  been  in  writing  under  the  Statute  of  Frauds.  And, 
if  the  10s.  had  been  paid,  the  defendant  must  have  pleaded 
accord  and  satisfaction ;  for  the  payment  would  have  operated 
as  a  release  to  the  defendant ;  which  proves  clearly  that  it  could 
be  no  sale  of  the  debt,  since  the  payment  of  the  10s.  in  the 
pound,  the  price  of  the  supposed  purchase,  would  have  extin- 
guished the  debt.  Carr  v.  Barber  is  not  an  authority  for  the 
plaintiff,  but  for  the  defendant. 

(Mansfield,  Gh.  J. :  I  do  not  think  that  case  assists  the  [  432  ] 
defendant ;  but  I  do  not  understand  it  as  to  one  point,  and  as  to 
the  other  I  have  great  difficulty  upon  the  Statute  of  Frauds.  I 
have  no  comprehension  that  there  was  not  a  good  consideration 
for  the  promise  of  Jacob  the  son.  He  agrees  to  pay  91.  in  satis- 
faction of  the  promises  in  the  declaration ;  and  why  is  not  the 
giving  up  of  the  son's  wife's  clothes  by  the  plaintiff  a  good  con- 
sideration for  that  promise  ?  It  would  be  so  in  an  action  against 
the  son,  for  not  by  the  plaintiff  paying  the  91.  Upon  the  Statute 
of  Frauds  it  is  very  strong.  As  to  the  case  in  Espinasse,  I  the 
statute  does  not,  as  I  see,  apply  to  it.  No  promise  by  a  third 
person  to  pay  a  part  of  a  debt,  in  consideration  of  the  plaintiff's 
discharging  the  whole,  as  against  the  original  debtor,  can  be  con- 

t  1  Sanders,  210.  X  ^^"^  "^^  Rhodes,  1  Esp.  236. 
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Akbtet      sidered  as  coining  within  the  Statute  of  Frauds ;  because  it  is 
Mabdek.     ^0^  answering  for  the  debt  of  another,  but  relieving  the  debtor 
from  the  whole  debt.    But  however  the  cases  the  other  way  are 
very  strong. 

Chambbe,  J. :  The  effect  of  the  delivery  of  the  clothes  does 
not  appear  to  have  been  considered  by  the  Court  in  Carr  v. 
Barber ;  but  it  appears  that  the  clothes  in  the  plaintiff's  posses- 
sion belonged  to  the  defendant's  wife,  and  the  giving  them  up 
without  action  was  the  consideration  for  the  son's  promise, 
which  was  a  good  consideration ;  but  stripped  of  that  part  of  the 
consideration,  as  to  the  rest  it  would  stand  as  accord,  without 
satisfaction,  because  the  accord,  with  satisfaction  only  tendered, 
does  not  amount  to  payment.  That  is  the  case  in  this  cause. 
Accord  without  satisfaction  is  not  pleadable.) 

CockeUy  Serjt. : 

Roe  V.  Haugh  is  also  a  case  for  the  plaintiff ;  for  that  was  after 
the  verdict,  and  the  Court  supplied  something  by  intendment, 
namely,  that  it  was  a  promise  in  writing  which  was  not  proved 
here. 

(Mansfield,  Ch.  J. :  No,  there  would  be  no  consideration  unless 
[  *43S  ]  there  was  an  agreement  to  release  the  ^debtor.  But  how  that 
could  be  disputed  one  cannot  well  tell.  What  is  the  sense  of  the 
thing?  If  you'll  take  me  as  your  debtor  instead  of  A.  you'll 
have  10a.  in  the  pound.  No  such  bargain  can  be  made  without 
its  being  an  agreement  to  discharge  the  original  debtor.  The 
terms  of  the  agreement  in  some  of  the  cases  are  quite  different ; 
they  import  a  security  for  a  debt  which  still  remains.  But  in 
Eoe  V.  Haugh,  the  words  ''  accept  C.  to  be  his  debtor  for  202.  due 
from  A.  in  loco.  A."  imply  the  discharge  of  the  original  debtor; 
and  ought  to  have  been  argued  as  an  agreement  to  discharge 
him.) 

CockeUf  Serjt. : 
Lynn  v.  Bruce  \  is  also  a  decisive  authority  for  the  plaintiff, 

t  3  E.  E.  381  (2  H.  Bl.  317). 
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and  this  is,  at  the  most,  accord  without  satisfaction.    Read  v.      axbtey 
Nash  also,  though  not  to  the  same  point,  is  the  same  in  principle,      mabden. 
and  Fish  v.  Hutchinson  \  likewise  shews  that  the  promise  by 
Weston  ought  to  have  been  in  writing.    *    *    * 

Bayley,  Serjt.  contended  that  the  special  pleas  stated  an 
agreement  very  different  from  that  of  a  purchase  of  a  debt  still 
subsisting,  and  in  fact  brought  the  case  precisely  within  that  of 
^ChcLter  v.  Beckett ;  and  that  the  evidence  amounted  to  nothing 
more  than  the  statement  contained  in  the  special  plea ;  for  as  to 
iihe  agreement  to  keep  the  debt  standing  for  the  benefit  of 
Weston,  it  was  only  a  subsequent  agreement  with  the  other 
(Creditors  under  the  deed,  to  which  the  plaintiff  was  no  party. 

Mansfield,  Ch.  J. : 

It  was  proved  certainly  by  John  Weston,  that  it  was  a  part  of  the 
original  agreement  *that  the  debts  should  be  purchased ;  it  is  very  [  *434  ] 
true  that  it  was  not  attended  to  at  the  trial ;  but  the  words  in  my 
notes  are,  however,  that  the  deed  of  purchase  of  the  debts  was  to  be 
made  to  Thomas  Weston,  and  he  was  to  have  the  debts ;  that 
was  a  part  of  the  original  agreement.  The  meaning  of  which  is 
this:  here  is  a  docket  struck  against  the  defendant,  and  the 
object  of  the  bargain  is  to  discharge  him  from  the  debts ;  but 
fiays  Weston,  though  I  may  pay  three  or  four  creditors,  yet  a 
commission  may  still  be  taken  out,  and  if  I  agree  to  pay  10s.  in 
the  pound,  you  must  assign  the  debt,  that  in  the  case  of  a 
bankruptcy,  I  may  stand  in  your  place  to  receive  a  dividend, 
though  I  never  intend  to  take  it,  unless  there  is  a  commission 
taken  out,  by  which  the  funds  assigned  to  me  will  be  withdrawn 
from  me.  The  single  question  is,  whether  in  the  odd  situation  in 
which  the  case  stands,  we  shall  be  compelled  to  do  injustice,  by 
altering  the  verdict,  where  Weston,  for  whose  benefit  alone  the 
money  is  recoverable,  requires  that  it  should  stand.  That  will 
still  leave  the  defendant  liable  to  the  costs  of  the  special  pleas. 
And  though  they  are  pleaded  in  full  satisfaction  of  the  debt,  it 
was  an  agreement  in  full  satisfaction,  as  to  any  right  of  the 
plaintiff  to  recover  for  himself.    And  there  was  a  good  considera- 

t  1  WilB.306;  2Wi1b.94. 
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akstet  tion  for  the  plaintifiTs  agreement ;  bo  that  Weston  might  have 
Mabdek.  brought  an  action  against  the  plaintiff  for  not  assigning  the  debt. 
Besides  the  plaintiff  appointed  Greenwood  to  act  for  him,  that  is, 
to  sign  the  deed ;  for  Greenwood  could  then  have  nothing  else  to 
do  upon  that  authority  so  given  to  him,  as  appears  by  the 
evidence.  Upon  which  agreement  and  authority  to  sign  it,  the 
deed  was  actually  prepared. 

As  to  part  of  my  brother  Bayley's  argument,  it  is  extremely 

well  founded,  that  the  special  pleadings  in  the  case  do  not  apply 

to  the  points  on  which  this  case  will  now  remain  to  be  decided ; 

[  *435  J      because  the  circumstances  *that  form  the  subject  of  the  pleas  are 

not  that,  by  the  actual  agreement  between  the  parties,  Marsden 

was  to  be  discharged  from  all  his  debts,  as  is  stated  upon  those 

pleas,  but  that  there  should  be  a  purchase  by  Weston,  of  a  still 

subsisting  debt.    Indeed,  upon  the  trial,  not  much  turned  upon 

this  purchase,  though  no  doubt  it  was  part  of  the  original 

agreement.      Brother  Bayley  then  objected  upon  the  ground  of 

the  Statute  of  Frauds.    I  was  not  aware  at  the  time  of  the 

modem  decided  cases  by  Lord  Eenyon,  upon  that  subject,  but  it 

struck  me  as  doubtful,  at  the  trial,  how  a  person  who  undertakes 

to  pay  a  debt  due  from  B.  to  G.  and  that  undertaking  is  to  be  in 

discharge  of  the  debt  due  from  B.  so  that  B.  no  longer  remains 

the  debtor,  can  in  strictness  be  said  to  undertake  for  the  debt  of 

another,  that  debt  being  as  to  the  other  person  discharged  by  the 

very  bargain.    I  thought  also  that  there  was  a  great  difference  as 

to  the  plea  of  satisfaction  between  a  stranger  undertaking  to  pay 

a  composition  for  another,  and  the  debtor  himself  undertaking. 

For  a  debtor's  undertaking  to  pay  less  than  the  original  debt  in 

discharge  of  the  whole  demand,  is  as  has  been  truly  observed 

nudum  pactum  ;  but  the  undertaking  from  a  third  person  to  pay  a 

smaller  sum  in  discharge  of  another's  debt  appeared  to  me  good. 

It  was  an  original  debt  newly  created,  whereby  the  original 

debtor  was  released.     So  it  struck  me,  though  there  was  no  case 

cited  at  the  trial,  one  way  or  the  other.    Considering  then  this  as 

a  new  promise,  the  question  is,  whether  upon  this  evidence,  and 

considering  this  new  promise  as  valid,  justice  is  not  done  as 

things  now  stand  ?    I  do  not  think  the  plaintiff  entitled  to  more 

than  the  strict  rule  of  law  will  give  him,  and,  by  no  means,  to 


voL.vra.]        1804.    C.  P.    2  SMITH,  435—437.  721 

any  favour.   For  what  are  the  facta  of  the  case  ?   The  defendant,      akbtbt 
who  is  the  son-in-law  of  Weston,  being  greatly  indebted  to     harden. 
various  creditors,  in  various  sums  of  money,  he  is  in  ^danger  of       [  *436  ] 
absolute  ruin,  and  in  fear  of  a  commission  of  bankruptcy  being 
issued,  for  a  docket  is  actually  struck.     Some  of  the  creditors,  in 
this  state  of  things,  meet  together,  three  of  them  in  particular, 
of  whom  the  plaintiff  is  one  John  Weston,  representing  his  uncle, 
is  present ;  they  consider  what  is  to  be  done ;  the  effects,  upon 
calculation,  amount  to  7s.  6d,  in  the  pound  only ;  and  at  last 
this  contract,  without  reference  to  other  creditors,  is  made, 
namely,  an  agreement  to  accept  108.  in  the  pound  from  Thomas 
Weston ;  and  it  is  part  of  the  transaction  at  that  time  that  a 
deed  shall  be  prepared  by  Mr.  Barrow,  the  attorney  for  Weston ; 
the  only  object  of  which  is  to  assign  the  debts  due  from  the 
several  creditors  to  Weston,  who  is  to  pay  10s.  in  the  pound  as 
the  price  of  the  debts,  which  they  are  to  assign.     Upon  that  fact, 
the  question  arises,  whether  an  agreement  between  two  persons, 
the  one  to  sell  a  debt,  the  other  to  buy  it,  may  not  be  by  parol  ? 
and  of  that  there  can  be  no  doubt.    The  plaintiff  then  agrees 
that  Greenwood  shall  act  for  him  ;  but  nothing  remained  to  be 
done  but  signing  the  deeds.     The  plaintiff  goes  out  of  town ; 
Greenwood  takes  lOs.  and    signs  the  deed,  Wilson,  another 
creditor  does  not  appear  to  sign  the  deed  but  accepts  lOs.    The 
plaintiff  on  his  return  altered  his  mind.    First  he  denied  his 
agreement ;  then  upon  being  put  in  mind  of  it,  he  says  "  a  man 
has  a  right  to  alter  his  mind  till  he  has  signed."     So  he  has,  it 
is  true,  in  general ;  but  what  in  morality  and  sound  honesty  is 
the  case,  when  he  has  prevailed  upon  others,  in  consideration  of 
his  doing  something  agreed  upon  by  parol  between  them,  to  give 
up  the  means  of  recovering  the  whole  of  their  debts  ?    I  say,  in 
point  of  honesty,  there  is  nothing  so  contrary  to  it  as  the  conduct 
of  the  plaintiff.    It  was  as  bad  as  getting  privately  a  promise 
from  the  defendant  to  secure  the  whole  of  his  debts  notwith- 
standing an  agreement  publicly  to  take  a  composition  with  *the       [  *437  ] 
rest  of  the  creditors.    In  this  situation  the  plaintiff  comes  here 
to  set  aside  this  verdict,  in  order  to  put  into  his  own  pocket  and 
for  his  own  benefit  the  other  part  of  the  debt  beyond  what 
Weston  was  to  pay ;  but  at  any  rate,  he  is  not  entitled  to  it,  but 
B.R.— VOL.  vm.  8  A 
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Anbtet     Weston,  and  he  is  perfectly  satisfied  with  the  verdict.  And,  if  upon 
Mabden.     the  real  justice  of  the  case,  this  be  the  real  inclination  of  Weston, 
the  verdict  is  perfectly  right.     The  plaintiff  has  behaved  with  a 
considerable  degree  of  oppression,  by  endeavouring  to  screw  out 
of  Weston  the  debt  due  from  the  defendant.    Is  the  plaintiff 
under  such  circumstances  entitled  to  any  sort  of  favour  from  the 
Court ;  or  is  the  Court  called  upon  to  alter  this  verdict,  though 
it  is  formally  wrong,  in  favour  of  such  a  plaintiff.    It  might  be 
different  if  it  were  in  favour  of  Weston,  who  ought  to  have  the 
fruits  of  such  a  verdict.    I  cannot,  for  myself,  say  that  I  feel  any 
compassion  for  the  plaintiff,  in  this  situation  of  things:  if  he 
has  been  put  to  any  expense  by  his  law  suit,  ho  has  been  put  to 
it   by  acting    against    the   plainest    dictates    of   honour   and 
conscience;  which  he  himself  must  know,  do  not  entitle  him  to 
any  favour  from  the    Court;    and   notwithstanding    the  odd 
situation  into  which  the  thing  is  got,  this  verdict  which  is  in 
favour  of  Weston,  and  with  his  consent,  ought  not  to  be  set 
aside.    A  great  deal  has  been  said  about  the  Statute  of  Frauds, 
both  now  and  at  the  trial.    I  would  not  have  it  supposed  that  I 
have  any  doubt  upon  any  of  the  cases  cited,  as  to  the  Statute  of 
Frauds ;  they  all,  certainly  seem  to  prove  that  a  promise  must 
be  in  writing,  if  it  is  merely  to  pay  the  debt  of  another.    Nobody 
can  wish  to  restrain  the  operation  of  such  a  statute,  as  applied  to 
such  cases,  because  it  is  a  most  useful  law.    Those  who  practise 
in  common  law  courts  do  not  see  so  much  of  the  real  utility  of  its 
operation  as  the  practisers  in  courts  of  equity.    It  is  incon- 
ceivable what  litigations  and  perjury  parol  agreements  of  that 
[  *438  ]      sort  naturally  lead  to.      *Every  body  therefore  must  wish  to 
carry  the  provisions  of  that  statute  to  their  full  extent ;  and  it 
must    now  be  taken,  that    every  agreement,  though    a   new 
agreement  to  pay  a  less  sum  in  discharge  of  a  larger  sum,  for 
the  debt  of  another,  is  within  the  Statute  of  Frauds,  and  requires 
to  be  in  writing.    But  this  is  a  new  debt. 

Book,  J. : 

I  am  of  the  same  opinion  with  the  Lobd  Chief  Justice. 
It  seems  to  me  that  this  is  the  case  of  a  purchase  of  a  debt. 
The  plaintiff  is  not  the  only  person  concerned  in  this  case, 
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because  if  he  were  suffered  to  recover,  he  would  be  guilty  of  a  anisttby 
gross  fraud  upon  the  other  creditors.  Weston  himself  would  be  mabdkk. 
defrauded  too.  For  if  Weston  had  paid  the  plaintiff  the  lOs.  in 
the  pound,  he  would  not  have  been  safe.  But  he  thought  to 
defer  the  bankruptcy  of  his  son-in-law  by  it,  and  the  principal 
creditors  came  into  the  agreement  to  accept  lOs,  in  the  pound, 
upon  the  faith  of  this  agreement ;  and  then  he,  the  father-in-law, 
takes  the  debts  upon  himself,  not  having  the  chance  of  being 
reimbursed  by  the  funds  assigned  to  him  in  that  case.  The 
plaintiff  authorized  Greenwood  to  sign  for  him,  and  Greenwood 
signed  for  himself,  as  also  did  Wilson;  and  they  as  well  as 
Weston  all  acted  upon  the  expectation  that  Anstey  would 
perform  his  promise.  I  don't  think  Anstey  ought  to  be  permitted 
to  say  now  I  have  tricked  you  all,  and  I  will  bring  an  action  to 
recover  my  whole  debt ;  for  that  is  the  effect  of  his  conduct. 

Chambre,  J. : 

I  think,  upon  the  evidence,  it  is  perfectly  clear,  that  this 
was  a  contract  to  purchase  the  debts  of  the  several  creditors. 
Instead  of  being  a  contract  to  pay  or  discharge  the  debt  owing 
by  Harden,  it  was  of  the  substance  that  these  debts  should 
remain  in  full  force  to  be  assigned  to  Weston.  When  he  had 
purchased  them,  he  did  not  mean  to  exact  them  rigorously ;  but 
still  the  contract  is  a  contract  of  purchase,  and  he  had  a  right  to 
make  use  of  the  names  of  the  *original  creditors  to  recover  the  [  •*39  ] 
debts  to  the  full  amount,  if  Harden  had  effects  to  satisfy. 
Instead  of  being  a  contract  to  discharge  Harden  from  his  debts, 
it  is  a  contract  to  keep  them  on  foot,  therefore  Anstey,  in  that 
.  way  of  considering  the  case,  had  a  right  to  recover  from  Harden 
for  the  use  of  Weston ;  but  Weston  now,  instead  of  desiring  an 
action  to  be  brought  in  Anstey's  name,  wishes  that  Anstey 
should  have  no  advantage  from  his  verdict.  Surely  we,  in  the 
exercise  of  a  discretionary  and  equitable  power,  which  we  have, 
of  granting  new  trials,  can  never  wish  to  set  aside  that  verdict, 
which,  in  real  justice  to  the  parties,  should  stand.  If  the 
question  had  been  that  which  it  is  represented  to  have  been  on 
the  special  pleas,  I  should  have  thought  it  a  case  within  the 
Statute  of  Frauds,  but  it  is  now  unnecessary  to  consider  that 

3  A  2 
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anbtkt      point,  because  we  all  agree  fully  upon  the  point,  that  it  is  a 

ft 

Mabdek.     contract  for  the  purchase  of  the  debts  of  Harden,  which  is  not 
affected  by  the  Statute  of  Frauds,  though  made  by  parol. 

Rule  discharged  A 


K.  B.   TRINITY  TERM. 


1805.         THE  KING  V.    WISEMAN,  Ex  pakte  NEWtON. 

June  25. 
(2  Smith,  617—618.) 

[  ^17  ]  On  a  motion  for  a  habeas  corpus  to  a  priyate  person,  on  the  applica- 

tion of  a  husband,  to  bring  up  the  body  of  his  wife,  the  affidavit  must 
state  that  she  is  detained  against  her  wilL^ 

Scarlett  moved  for  a  Imheas  corpus  to  a  Mr.  Wiseman,  a 
clergyman  at  Eumford  in  Essex,  to  bring  up  the  body  of  one 
Mrs.  Newton,  who  had  lately,  in  this  Court,  exhibited  articles  of 
the  peace  against  her  husband.  And  it  was  now  stated  that  it 
was  through  the  interference  of  Mr.  Wiseman  that  she  kept  from 
her  husband. 

(Le  Blanc,  J.  to  Scarlett :  Does  your  affidavit  state  that  she 
is  kept  against  her  will  ?) 

[618]  ScarleU:     ' 

The  husband  says  he  verily  believes  that  if  he  had  an  oppor- 
tunity of  conversing  with  her,  he  might  induce  her  to  return 
home.  He  demanded  that  he  should  have  access  to  her,  but 
was  told  that  he  should  not  be  permitted  to  see  her. 

LoBD  Ellekbobough,  Gh.  J. : 

It  does  not  appear  that  she  is  under  any  restraint.  You  do 
not  state  that  the  refusal  to  admit  the  husband  to  the  house  of 
Wiseman  was  not  upon  her  own  suggestion.     Suppose  she  was 

t  For  the  entire  report  of  this  case  18  Q.  B.  781,  784,  S.  C.  nom.  Ex 

I  am  indebted  to  the  kindness  of  the  jparUkSandilandSy  21  L.  J.  Q.  B.  312. 

junior  counsel  for  the  defendant  in  Conversely,  if  the  husband  keeps  his 

the  cause  at  Nisi  Frius,  Mr,  T,  Bar^  wife  imprisoned,  she  may  be  liberated 

row,  and  to  his  brother  Mr.  Barrow,  by  habeas  corptis,   Reg.  y.  Jackson  '91, 

who  was  attorney  for  the  defendant.  1  Q.  B.  671,  60  L.  J.  Q.  B.  346,  64 

X  Accord  Reg.   v.  LeggaU    (1852)  L.  T.  679.— E.  C. 
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brought  into  Court,  we  should  let  her  go  at  large.    Unless  it  is  The  Einq 

suggested  that  there  is  a  restraint  upon  her,  we  cannot  issue  the  wisemak, 

writ.    If  he  seduced  her  from  her  husband,  you  may  have  your  v^wton 

action. 

Rule  to  shew  came  refused. 


K.   B.   HILARY  TERM. 


1805. 
Feb.  (i. 


[316] 


WALL  V.  NIXON. 

(3  Smith,  316—317.) 

In  the  case  of  an  injury  done  to  chnrch  lands,  by  a  rivulet  being 
penned  back  upon  them  by  a  headstook,  the  proof  of  the  existence 
of  the  headstock  for  about  twenty  years,  though  it  would  be  evidence 
of  a  grant  in  other  cases,  is  not  sufficient  to  warrant  the  continuance  of 
it.  For  the  grant  of  the  *prior  incumbent  will  not  bind  the  successor.  [  *317  ] 
But  it  may  be  used  as  evidence  to  shew  an  ancient  grant ;  yet  even  that 
cannot  be,  if  the  commencement  of  the  first  erection  be  shewn,  for  that 
rebuts  the  presumption  of  antiquity.f 

Upon  an  action  on  the  case  for  erecting  a  tumbrel  bay,  in  the 
whitstering  grounds  of  the  defendant  by  which  the  water  was 
driven  back  upon  the  plaintiff's  garden  to  his  injury,  &c.  which 
was  tried  before  Heath,  J.  at  Maidstone,  it  appeared  that  the 
plaintiff  was  the  vicar  of  D.  in  Kent,  and  the  injury  was  done  to 
the  garden  of  the  vicarage  house,  and  the  headstock  or  tumbrel 
bay  was  made  somewhat  above  20  years  ago,  and  the  learned 
judge  held  that,  this  garden  being  church  land,  although  in  any 
other  case  the  possession  of  this  headstock  for  twenty  years, 
would  have  been  evidence  of  a  grant  by  deed,  yet  had  the  pre- 
ceding vicar  made  such  a  grant,  it  would  not  bind  his  successor. 
He  therefore  refused  to  nonsuit  the  plaintiff  on  this  ground,  and 

t  It  seems  questionable  whether  as  the  above  would  be,  Is  the  parson, 

the  dedsion  in  this  case  would  now  in  order  to  rebut  the  presumption, 

be  affected  by  the  Act  2  &  3  W.  IV.  called  upon  to  abate  the  nuisance  by 

c.   71,  s.  2.     For   the   affirmative  going  upon  the  land  of  the  neighbotir 

might  be  cited  Carlyon  v.  Lovering  and   pulling  down  his  weir?    The 

(1857)  1 H.  &  N.  784,  26  L.  J.  Ex.  251.  judgments  in  Dalton  v.  Angus  (1881) 

For  tiie  negative,  l^e  reasons  given  6  App.  Ca.  740,  50  L.  J.  Q.  B.  689, 

in  Webb  v.  Bird  (1861, 1863,)  10  C.  B.  44  L.  T.  844,  particularly  that  of  Lord 

N.  S.  268,  282,  13  C.  B.  N.  S.  841, 31  Penzance,  6  App.  Ca.  at  p.  805,  are 

li.  J.  0.  P.  335, 4  L.  T.  445,  would  be  instructive,    but   not   conclusive. — 

in  point.  Thequestion  in  such  a  case  H.  C. 
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Wall       called  upon  the  defendant  to  shew  that  no  injury  was  done  to  the 
KixoN.      garden.    A  verdict  was  had  for  the  defendant. 

SJwpherdy  Serjt.  (and  Pitcaim  was  with  him)  obtained  a  rule 
nisi  for  a  new  trial,  and  on  the  motion, 

The  CouBT  recognised  this  opinion  of  the  learned  Judge,  but 
added  that  it  might  be  evidence  to  go  to  a  jury  that  there  was  a 
headstock  anciently.  But  in  this  case,  it  was  only  proved  that 
this  individual  headstock  was  erected  about  that  time,  and  that 
no  other  was  ever  known  to  have  been  erected  there. 

The  rule  nisi  was  granted ;  and  upon  the  argument  the  same 
doctrine  was  acceded  to  by  the  Court,  and  the  case  was  after- 
wards argued  and  decided  upon  the  balance  of  the  evidence. 


K.   B.   EASTER    TERM. 


1^-  KtflGHT  V.  PALMER 

[  369  ]  (3  Smith,  369.) 

Attachment  will  not  lie  against  a  witness  served  with  a  suhposna  ducet 
tecum,  if  he  do  not  produce  a  warrant  described  therein,  because  he  says 
that  he  has  not  got  it  in  his  custody ;  although  in  truth  it  appear  that  he 
had.     This  is  properly  matter  for  an  indictment  for  perjury. 

EsPiNASSE  moved  for  an  attachment  against  a  witness  for  not 
obeying  a  subpcma  duces  tecum,  and  stated  the  following  ground : 

The  defendant  was  sheriff  of  Essex ;  the  action  was  for  an 
excessive  levy  under  a^./a. ;  and  to  prove  the  levy,  the  plaintiff 
called  one  Thorn  as  a  witness,  who  was  the  ofScer  to  whom  the 
warrant  was  delivered ;  when  called  upon  to  produce  it,  he  said, 
that  he  had  it  not ;  he  had  delivered  it  to  one  Beynolds  to  make 
a  copy  who  had  not  returned  it.  Beynolds  now  said  in  an 
affidavit  that  he  had  delivered  it  to  Thorn's  wife.  Thorn  said 
he  had  it  not ;  and  the  present  affidavit,  as  Espinasse  stated  it> 
went  to  shew  that  he  had  it. 

By  the  Coubt  :  If  so  he  is  guilty  of  perjury,  but  an  attachment 

cannot  be  granted  if  he  had  not  brought  it. 

Rule  refused. 
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THE  KING  V.  DRAPEE.  i806. 

(3  Smith,  390—396.)  ^ay  11 

On  an  application  for  a  criminal  information  for  libel,  the  Court        r  390  ] 
refused  to  i>o8tpone  the  argument  on  the  rule  in  order  to  allow  the 
defendant  to  procure  an  affidavit  from  Trinidad  to  prove  the  truth  of 
the  matters  in  the  alleged  libel. 

This  was  a  motion  for  leave  to  file  a  criminal  information  [  391  ] 
against  the  defendant,  the  author  of  a  libellous  publication, 
entitled  ''An  address  to  the  British  public,  on  the  case  of 
Brigadier  General  Ficton,  late  Governor  and  Captain  General  of 
the  Island  of  Trinidad,  with  Observations  on  the  Conduct  of  W. 
Fullarton,  Esq.  F.B.S.,  and  the  Bight  Honourable  John  Sulli- 
van." The  application  was  made  on  the  behalf  of  the  latter 
gentleman,  who  was  one  of  his  Majesty's  Privy  Councillors,  and 
late  his  Majesty's  Under-Secretary  of  State  for  the  Colonial 
Department,  in  which  office  he  was  stated  to  have  acted  from 
May,  1801,  till  May,  1804.  In  June,  1801,  General  Picton  was, 
by  commission  under  the  great  seal,  appointed  governor  and 
commissioner  in  chief  in  and  over  the  island  of  Trinidad.  In 
October,  1802,  W.  Fullarton,  Esq.  and  Captain  now  Sir  Samuel 
Hood  were  appointed  by  his  Majesty's  commission  under  the 
great  seal,  joint  commissioners  to  take  upon  themselves 
the  government  of  the  said  island.  The  above-mentioned 
pamphlet  professed  to  state  a  letter  from  a  Dr.  Lynch  to  a  Mr. 
Gloster,  dated  in  the  month  of  February,  1805,  importing  that 
Mr.  Sullivan,  in  a  conversation  with  the  said  Dr.  Lynch,  some 
time  previous  to  the  month  of  December,  1802,  told  the  said  Dr. 
Lynch,  that  in  all  probability,  General  Picton  would  be  ordered 
to  return  to  England,  before  six  months ;  as  Colonel  Fullarton 
was  instructed  to  investigate  his  past  conduct,  in  Trinidad.  And 
also,  professed  to  state  the  copy  of  an  affidavit,  therein  supposed 
to  have  been  made  by  Dr.  Lynch  in  July,  1805,  and  verifying 
upon  oath  the  above  statement  in  the  letter.  The  book  also 
contained  other  strongly  libellous  matter  against  Mr.  Sullivan, 
which  was  set  out  in  the  affidavit,  but  which  it  is  not  necessary 
nor  proper  to  insert  here. 
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Thb  Einq  Mr.  Sullivan,  in  his  affidavit,  declared,  ''  that  he  never  did 
Dbapbb.  either  directly  or  indirectly,  inform  the  said  Dr.  Lynch,  or  any 
[  392  ]  other  person,  either  in  conversation  or  otherwise,  before  the 
month  of  December,  1802,  or  at  any  other  time,  that,  in  all 
probability.  General  Picton  would  be  ordered  home,  before  six 
months,  &c. ;  and  not  only  denied  the  fact,  but  stated,  that  he 
had  no  reason  to  expect  the  return  of  Colonel  P. ;  that  he  had 
no  information  that  Colonel  F.  had  any  instructions,  j)ublic  or 
private,  to  revise  General  P.'s  conduct,  or  procure  his  removal ; 
and  that  he  recommended,  and  from  letters  and  conversations 
with  Colonel  FuUarton ;  he  expected  and  believed,  there  would 
be  a  perfect  cordiality  and  co-operation  between  them.  That  he 
never  took  any  step  or  recommended  any  measure  to  prejudice 
General  Picton.  Colonel  Draper,  in  answer  to  this  affidavit, 
stated,  that,  since  the  application  to  enlarge  the  rule,  he  had 
stopped  the  publication ;  that  he  did  not  know  the  necessity  of 
doing  it,  till  Sunday  last,  or  would  .have  done  it  earlier ;  that 
the  original  of  Dr.  Lynch's  affidavit  and  a  letter  addressed  by 
him  to  Lord  Sydmouth  are  deposited  in  the  privy  council  office ; 
and  that  he  believed  he  should  be  enabled  to  obtain  an  affidavit 
from  Dr.  Lynch,  verifying  the  facts  in  his  above-mentioned 
affidavit,  if  time  were  allowed  to  write  to  Trinidad.  That  he 
believed  him  to  be  a  person  of  unimpeachable  integrity,  &c.  that 
unless  he  had  believed  him  to  be  of  integrity,  &c.  and  to  have 
sworn  the  said  affidavit,  he  would  not  have  pubUshed  it.  That 
he  did  not  write  or  publish  the  above  pubUcation  or  any  part 
thereof,  from  any  motives  of  malice  against  Mr.  Sullivan.  Mr. 
Gloster  the  Attorney-General  of  the  island  of  Trinidad,  stated 
the  conversation  with  Dr.  Lynch  in  the  island  which  led  to  the 
affidavit,  and  that  he  knew  Dr.  Lynch  to  be  a  gentleman  of 
unquestionable  honour,  &c.  And  that  in  and  subsequent  to  the 
[  •393  ]  month  of  January,  1808,  reports  were  *frequently  circulated  and 
encouraged,  that  Mr.  FuUarton  had  secret  instructions  to  inquire 
into  the  past  conduct  of  Colonel  Picton.  And  further,  that  in  the 
early  part  of  that  year  certain  secret  investigations  did  take 
place  upon  oath  respecting  the  conduct  of  Colonel  Picton,  as 
Governor  of  the  island,  under  the  direction  or  superintendence  of 
Mr.  FuUarton. 
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Best,  Serjt.  Marryat,  and  Chimey,  now  offered  to  have  the    The  KiNa 
facts  verified  by  the  affidavit  of  Dr.  Lynch  who  was  ready  to      dbapeb. 
swear  to  the  truth  of  the  facts  stated. 

But  by  the  Coubt  :  The  truth  of  a  libel  is  no  justification  of 
it.t  If  it  be  true  and  contain  a  charge  of  criminality,  the  party 
ought  to  be  indicted  for  the  fact  or  proceeded  against  by  Colonel 
Draper. 

Best,  Serjt.  then  urged  that,  as  the  Court  required  the  facts 
to  be  denied  by  the  party  applying  for  an  information,  so  they 
might  be  affirmed  by  the  opposite  party ;  and,  therefore,  in  that 
case,  the  Court  would  not  interfere  by  granting  a  rule  for  a 
criminal  information,  which  is  an  appUcation  to  the  discretion  of 
the  Court ;  that  even  if  the  facts  were  false,  yet  as  the  party  was 
misled  by  a  document  of  a  public  nature,  the  Court  would  not 
interfere. 

(Lord  Ellenbobouqh,  Ch.  J. :  Your  application  is  to  have  an 
affidavit  from  Trinidad ;  but  how  are  we  to  get  that  affidavit  ? 
Could  we  either  compel  him  to  make  it,  or  empower  any  one  to 
take  it ;  or  could  we  punish  him  for  perjury,  if  it  were  not  true, 
he  being  now  in  the  island  of  Trinidad  ?) 

Best,  Serjt.  then  cited  the  case  of  DalmerY,  Bamard,l  in 
which  the  Court  had  received  an  affidavit,  upon  a  rule  to  set 
aside  an  annuity,  verified  before  the  high  bailiff  of  the  Isle  of 
Man. 

(LoBD  Ellenbobouqh,  Ch.  J. :  The  denial  of  the  fact  is  merely 
for  a  man  to  purge  himself  of  the  charge  made  against  him;  but 
it  is  not  necessary  for  the  ^granting  of  the  rule.  It  must  indeed  [  *394  ] 
have  been  adopted  before  the  case  of  Sir  Francis  Sykes ;  but  I 
do  not  know  whether  the  Court  would  hold  a  person  so  strictly 
to  it  in  this  case,  as  to  try  the  fact  upon  conflicting  affidavits. 
And  a  party  who,  upon  such  a  supposed  fact,  chooses  to  spread 
about  slander,  ought  to  have  the  means  of  defence,  and  support- 
ing the  charge  in  manu.) 

t  See  now  6  &  7  Vict.  c.  96,  s.  6.— R  0.  t  7  T.  B.  252. 
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The  Kino  Marryat  urged  that  an  affidavit  taken  before  the  magistrate, 

Drapeb.  o^  (i^^l  officer  of  justice  of  the  place,  properly  verified  to  be  so 
taken,  had  never  been  refused  in  a  summary  application,  and 
that  it  could  not  be  required  that  he  should  be  prepared  with  the 
affidavit,  because  it  could  not  be  read  if  it  were  taken  before  the 
rule,  as  the  party  making  it  could  not,  in  that  case,  be  indicted 
for  perjury,  if  it  were  false.  And,  that  it  is  quite  clear,  that  it 
is  a  sufficient  answer  to  an  application  for  a  criminal  information, 
that  there  is  a  suspicion  that  the  person  applying  for  it  has  not 
conducted  himself  properly. 

Oarrow,  contra,  observed  shortly,  that  the  defendant  was  in 
the  situation  which  he  desired  to  be  placed  in  by  his  counsel ; 
for  the  prosecutor  denied  the  fact,  "in  the  said  supposed 
affidavit,"  and,  if  he  had  the  affidavit  which  he  required,  he 
could  not  be  in  a  better  situation. 

LoBD  Ellenbobouoh,  Ch.  J. : 

Is  it  not  an  aggravation  of  the  offence,  that  there  is  an  appli- 
cation before  the  privy  council,  for  the  investigation  of  a  criminal 
charge,  and  that  the  affidavit  is  before  the  council  board  ?  I 
will  suppose,  that  the  affidavit  of  Dr.  Lynch  sworn  in  the  island, 
was  sworn  since  this  rule ;  yet  I  am  at  a  loss  to  know  how  it 
could  be  received,  or,  if  received,  how  applied  to  this  case. 
First,  it  could  not  be  received  as  affidavits  are  to  hold  to  bail,  for 
they  are  received  not  as  influencing  the  jurisdiction  of  the  Court, 
but  as  actuating  the  Judge  to  give  an  order  to  hold  to  bail.  But, 
on  what  principle  is  an  oath  so  informally  taken  t  to  be  put  in 
competition  with  an  oath  made  by  a  party  who  is  criminaUy 
responsible  for  that  which  he  states  ?  Then,  the  party  applying 
[  M95  ]  for  the  information  *has  complied  with  the  rules  of  the  Court, 
which,  in  order  that  we  might  not  be  occupied  about  objects 
unworthy  of  us,  require,  that  the  person  applying  shall  falsify 
the  abuse,  except  where  the  party  himself  is  abroad,  or  where  it 
is  of  so  general  a  nature  that  it  cannot  be  denied.  Many  of 
these  things  are  incapable  of  being  denied,  and  if  it  were  even 
true    thai    Sullivan  had  informed  Lynch,  that  there  was  a 

t  See  now  52  &  53  Vict.  e.  10,  s.  3.— B.  C. 
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prospect  that  Picton  might  be  recalled,  how  could  that  be  an  The  Eikg 
excuse  for  all  the  collateral  abuse  ?  For  he  takes  this  merely  for  dkIpbb. 
his  text  and  branches  out  into  a  great  deal  of  substantive 
calumny  of  his  own.  If  Mr.  Lynch  made  the  same  affidavit 
which  it  is  said  he  will  make,  it  could  not  affect  this  case ; 
although  I  will  not  say  that  the  Court  will  not,  in  any  case, 
refuse  to  grant  the  rule,  where  it  appears  to  be  for  a  charge 
which  is  really  not  false  and  which  it  would  not  be  proper  for  us 
to  interfere  in.  In  cases  of  holding  to  bail  it  seems  similar 
proofs  of  affidavit  may  be  admitted  but  not  in  a  case  of  a 
criminal  nature.  If  this  were  laid  down  even  as  a  cause  for 
delay  only,  in  what  case  might  not  the  party  put  off  the  infor- 
mation ?  He  might  always  state  ''  it  was  written  to  me "  or, 
''  I  heard  it  from  a  man  in  foreign  parts,"  and  pray  the  Court  to 
delay  it  till  he  had  got  his  affidavit. 

Grose,  J. : 

This  application  for  a  criminal  information  is  very  properly 
brought  forward.  But  what  is  the  object  of  this  affidavit  ?  Is 
it  that  we  are  upon  affidavits  to  try  the  truth  of  the  book  ?  We 
never  refuse  the  rule  in  these  cases,  if  we  are  perfectly  satisfied 
that  it  is  a  libel,  and  the  party  who  applies  says  it  is  not  true. 
I  do  not  agree  with  what  my  brother  Best  has  stated,  that,  if  a 
man  has  a  well-grounded  reason  to  believe  that  his  accusation  is 
true,  he  may  publish  it.  I  should  expect  of  a  libeller,  that  he 
should  know  that  the  thing  was  true,  before  he  called  upon  us  to 
withhold  our  interposition  on  behalf  of  the  person  whom  he  is 
injuring. 

Lawrence,  J. :  [  396  ] 

What  is  desired  in  ordinary  cases  is  to  shew,  by  denying  the 
fact,  that  there  is  no  truth  in  the  charge ;  otherwise  it  might  be 
of  too  light  a  nature  for  the  Court  to  interfere.  But  the  appli- 
cation is  now  made  for  us  not  to  interfere,  until  an  answer  can 
be  had  from  the  West  Indies.  Now  we  require  that  the  party 
should  deny  the  charge  in  the  libel,  he  has  done  so  here ;  and 
there  is  this  peculiarity  in  the  case,  that  the  party  now  applies 
for  leave  to  state  that,  which  the  other  party  would  be  in  no 
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The  Einq  situation  to  deny,  if  it  went  to  defeat  his  right  to  the  rule.  The 
Dbapeb.  ^i^^l  is  ^0^  merely  that  he  did  tell  Lynch  that  Col.  Fullarton 
had  a  commission  to  inquire  into  the  conduct  of  Colonel  Picton, 
for  I  have  some  doubt,  at  least,  whether  if  he  contented  himself 
with  saying  that  Sullivan  said  that  to  Dr.  Lynch,  it  would  be  a 
libel,  though  he  publishes  this  of  a  man  in  a  high  situation:  but 
all  this  will  not  affect  the  case  in  the  least,  for  there  is  other 
matter  which  has  nothing  to  do  with  this.  I  think,  however, 
that  the  rule  must  be  as  Serjt.  Best  says,  that,  if  the  party  is 
ready  to  bring  forward  his  affidavits,  the  Court  may  inquire 
whether  the  matter  is  true,  and,  perhaps,  then  they  will  not 
grant  the  information.  But  it  is  very  different  where  he 
requires  time  for  a  mandamus  to  have  that,  which,  if  brought, 
would  not  be  of  any  avail. 

Le  Blanc,  J. : 

This  is  an  application  to  the  discretion  of  the  Court  whether 
it  will  grant  further  time  to  procure  an  affidavit.  The  Court 
must  then  take  into  its  consideration  whether  it  is  such  an 
affidavit  as  it  will  put  in  the  opposite  scale  against  the  affidavit 
which  is  then  before  them.  The  affidavit  proposed  to  be  taken 
before  the  judge  of  the  island  ought  not  to  be  suffered  to  con- 
tradict and  to  weigh  down  the  affidavit  taken  in  a  regular 

judicial  proceeding. 

Rule  absolute. 


K.  B.   TKINITY  TERM. 


1806.  TOMKINS  V.   WHITE. 

•^«"«*  7.  (3  Smith,  435—441.) 

[  435  ]  A.  puTcliases,  at  a  sale  by  auction,  a  lot  described  in  the  particulars 

of  sale,  as  eleyen  houses,  No.  1,  2,  3,  &c.  situate,  &c.  and  it  is  stated 
that  '*  the  estate  is  held  by  lease  of  B. :  "  previous  to  the  lease  a  small 
part  of  the  ground  of  No.  2,  is  subtracted  from  the  possession  of  the 
lessee;  but  the  lease,  nevertheless,  contains  a  description  and  plan, 
in  the  margin,  of  the  whole  ground  plot,  including  that  part.  Held, 
that  although  in  equity  B.  should  not  be  entitled  to  enforce  the 
covenants  in  the  lease  as  to  that  part  of  the  ground,  yet  that  the 
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particulars  of  sale  being  with  referenoe  to  the  lease,  without  an  excep-       Tomkikb 
tion  of  the  plot  subtracted  from  the  possession,  A.  the  purchaser  is  v, 

entitled  to  call  upon  the  vendor  to  complete  his  purchase,  by  making  a        White. 
good  title  to  the  whole  estate  contained  in  the  lease,  and  that  an  assign- 
ment of  the  lease  is  not  a  compUanoe  with  the  conditions  of  sale,  the 
vendor  not  being  able  to  convey  the  above-mentioned  small  plot  of 
ground. 

On  an  action  by  a  vendee  against  a  purchaser  for  not  com- 
pleting a  contract,  and  for  money  had  and  received,  &c.  which 
was  tried  before  Lord  Ellenborough,  Gh.  J.  at  the  sittings  after 
laist  Hilary  Term,  the  case  was  as  follows : — The  plaintiff  was 
the  purchaser  *of  one  of  several  lots  of  an  estate  described  in  the  [  *^36  ] 
conditions  of  sale  as  follows,  viz.  lot  28  "a  leasehold  estate 
situate  in  Angel  Court,  Princes  Street,  Westminster,  comprising 
11  houses,  numbered  2,  8,  4,  5,  21,  22,  28,  24,  25,  262.  Two 
houses  No.  2,  and  No.  5,  are  let  on  lease.  No.  22,  and  28  are  let 
in  tenements,  and  the  remaining  houses  are  let  to  tenants  at  will 
at  rents  amounting  in  the  whole  to  about  1772.  The  estate  is 
held  under  the  Dean  and  Chapter  of  Westminster,  for  an  unex- 
pired term  of  ten  years  at  Lady  day  1806.  It  may  be  renewed 
to  the  original  term  of  40  years  according  to  the  custom  of  the 
said  Dean  and  Chapter. 


Subject  to  a  ground  rent  of 
Acquittance 

Water  rent 
Land  tax 


£   t. 

d. 

8    0 

0 

0    1 

4 

£8    14 

6    0 

0 

9  11 

8 

16  11     8 

£  18  18    7 

And  the  following  was  among  the  conditions  of  sale,  viz. 
article  4.  That,  upon  payment  of  the  remainder  of  the  purchase 
money,  on  or  before  the  time  above  limited,  the  purchasers  shall 
have  proper  conveyances  and  assignments  of  the  respective  lots, 
at  the  expense  of  the  purchasers.  The  original  lease,  under  the 
Dean  and  Chapter  of  Westminster,  being  produced,  it  appeared 
to  contain  a  demise  of  9  houses  comprehending  the  whole  of  the 
above  lot.    But  a  part  of  the  house  No.  2,  being  about  12  feet 
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[B.B. 


TOMKINB 

V, 

White. 


by  8  of  the  ground  belonging  to  it,  had  been,  previooB  to  that 
lease,  given  up  by  Cheare  the  former  possessor  to  a  person  of 
the  name  of  Gilbert.  The  original  lease  from  the  Dean  and 
Chapter,  however,  still  contained  the  same  description  of  the 
[  ^437  ]  premises,  and  it  was  admitted  that  this  small  *plot  of  ground 
which  was  not  contained  in  the  particulars,  was  comprised  in  the 
lease,  and  that  being  a  repairing  lease,  if  the  plaintiff  took  an 
assignment  he  would  be  bound  by  the  covenant  to  repair,  as  far 
as  concerned  that  same  plot  of  ground,  but  it  was  said  on  the 
part  of  the  defendant  that  the  surrender  of  it  was  with  the 
knowledge  of  the  Dean  and  Chapter,  and  that  they  would  not 
call  upon  the  defendant  or  his  assignee  to  comply  with  the 
covenants  as  to  so  much.  The  plaintiff,  upon  applying  at  the 
Dean  and  Chapter's  office  to  see  the  plaintiff's  counterpart  of  the 
lease  and  the  plans,  refused  to  complete  his  purchase,  and  the 
defendant's  attorney  threatened  to  compel  him,  notwithstanding, 
to  take  an  assignment  absolutely.  The  plaintiff,  as  the  convey- 
ances were  to  be  at  his  expense,  tendered  an  assignment  and 
required  an  indemnity  against  the  Dean  and  Chapter  or  a  new 
lease  from  the  Dean  and  Chapter  of  Westminster,  for  the  time ; 
which  being  refused,  the  plaintiff  brought  his  action  for  not 
completing  the  purchase  and  for  the  deposit  money.  At  the 
trial  the  facts  of  the  plaintiff's  case  were  clearly  proved,  and  that 
about  17  feet  by  10  had  been  given  up  by  Gilbert.  The  counsel 
for  the  defendant  offered  to  prove  by  Mr.  Horsefall  the  clerk  to 
the  Dean  and  Chapter  of  Westminster,  that  the  giving  up  of  this 
plot  of  ground  was  with  their  knowledge,  and  that  the  plaintiff 
would  not  be  called  upon  to  deliver  it  up  at  the  expiration  of  the 
lease,  t 

[  438  ]  Lord  Ellenbobough,  Ch.  J.  holding  that  the  plaintiff  was 


t  It  appears  by  my  note  to  have 
been  stated  upon  the  motion  that 
they  offered  to  prove  by  Horsefall, 
that  the  defendant  offered  to  procure 
a  new  lease  from  the  Dean  and 
Chapter  of  Westminster,  or  to  give 
an  under-lease  wanting  one  day  of 
the  term;  and  that  this  offer  was 
made  before  the  trial.    As  weU  as  I 


recollect,  at  the  trial,  having  taken 
no  note  of  it,  it  was  stated  that 
Horsef aU  would  prove  that  the  Dean 
and  Chapter  were  willing  to  grant 
a  new  lease,  omitting  this  plot  of 
ground;  but  that  this  was  after  the 
action  brought :  and  the  plaintifTs 
counsel  offering  to  accept  it  then, 
there  was  a  difference  as  to  thecosts. 
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entitled  to  have  a  good  conveyance  of  all  comprised  in  the  lease,     Tomkiks 
rejected  this  evidence  and  stopped  the  coimsel  for  the  defendant      whitb. 
in  his  address  to  the  jury,  and  a  verdict  was  given  for  the 
plaintiff. 

Jervia  for  the  defendant,  in  Easter  Term,  obtained  a  rule  to 
shew  cause  why  there  should  not  be  a  new  trial,  on  the  ground 
of  the  rejection  of  this  evidence,  and  stated  that  by  means  of 
this  surrender  of  the  small  plot  the  original  rent  was  reduced, 
and  that  whereas  the  particulars  stated  the  net  produce  of  the 
estate  to  be  1702.  the  plaintiff  would  have  got  more  than  1702. 
per  annum ;  but  this  point  was  afterwards  but  little  noticed  or 
xelied  upon,  and  it  did  not  appear  to  have  been  particularly 
urged  at  the  trial  ;  and  upon  examining  the  particulars,  it 
stppeared  that  the  rental  was  stated  to  be  about  1702. 

Garrow  and  Oumey,  how  showed  cause,  and  insisted  that 
the  plaintiff  was  bound  to  complete  the  purchase  according  to 
the  particulars,  which  referred  to  the  lease  from  the  Dean  and 
Chapter,  and  that  the  plaintiff  ought  to  have  a  good  and  valid 
assignment  and  conveyance  of  all  that  was  contained  in  that 
lease,  and  that  he  could  not  have  it,  he  was  entitled  to  refuse  a 
conveyance  short  of  that,  and  to  bring  this  action. 

Jervis  and  Wigley,  contrdy  shortly  endeavoured  to  shew 
from  the  particulars  that  the  defendant  did  not  sell  by  the  lease 
of  the  Dean  and  Chapter  of  Westminster,  for  it  would  be  true,  as 
stated,  that  the  premises  were  held  under  lease  from  them, 
although  the  *lease  comprised  9  houses,  and  the  plaintiff  sold  [  *439  ] 
one  only. 

Lord  Ellenbobough,  Ch.  J. : 

One  short  fact  disposes  of  this  case.  You  did  not  give  the 
sort  of  conveyance  which  you  ought  to  have  given,  of  the  part  in 
your  possession,  which  the  deduction  of  your  title  would  have 
enabled  you  to  do.  A  little  more  fairness  on  the  part  o{ 
auctioneers  in  the  forming  of  their  particulars  would  avoid  all 
these  inconveniences.    There  is  always  either  a  suppression  of 
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TouciBB     the  fair  description  of  the  premises  or  there  is  something  stated 
White,      which  does  not  belong  to  them  ;  and,  in  favour  of  justice,  con- 
sidering how  little  knowledge  the  parties  have  of  the  thing  sold, 
much  more  particularity  and  fairness  might  be  expected  of  them. 
The  particulars  are  in  truth  like  the  description  in  a  policy  of 
insurance,  and  the  buyer  knows  nothing  but  what  the  party  com- 
municates.   If  these  particulars  are  read,  there  being  no  excep- 
tion, I  suppose,  that  the  whole  are  held  of  the  Dean  and 
Chapter,  and  are  to  be  conveyed  to  me  as  such ;  and  there  is 
nothing  in  them  to  make  the  lease  any  thing  less  than  a  fall 
exhibit  of  what  is  to  be  conveyed  to  me.    Even  if  I  should  go  to 
the  houses  to  see  them  ;  there  is  nothing  to  lead  me  to  inquire 
into  the  fact,  whether  a  part  of  the  angle  of  4  feet  10  or  17  feet 
is  subtracted  from  the  original  ground  plot.    It  appears,  indeed^ 
that  there  had  been  a  separation  of  part,  prior  to  the  lease ;  bat 
still  I  should  be  liable  under  the  covenants.    And,  although 
perhaps  I  might  have  relief  in  equity  against  those  covenants,  if 
the  lessors  are  cognisant  of  it,  yet  I  am  not  to  be  satisfied  with 
that  in  a  court  of  law ;  and  the  vendor  is  not  to  give  me  a  lease 
of  one  thing  and  to  make  me  pay  at  the  auction  price  for 
another. 

Grose,  J. : 

It  is  plain  that  these  houses  were  intended  to  be  sold  as  they 
[  ♦410  ]      were  leased  by  the  Dean  and  Chapter ;  *if  not,  why  did  they 
not  state  that  No.  2  was  not  sold  as  leased  by  them  ? 

Lawbekcb,  J. : 

Considering  the  great  sums  of  money  which  auctioneers  are 
paid  for  preparing  particulars  and  selling  estates,  they  ought  to 
be  more  correct.  They  contended  some  time  ago,  that  they  were 
entitled  to  have  the  full  sum  of  62.  per  cent,  commission ;  even 
if  a  man  advertised  an  estate  to  be  sold  by  auction,  and  it  was 
afterwards  sold  by  private  contract :  and  now  they  contend  for 
half  the  full  commission.  If  they  have  such  high  charges,  they 
should  give  the  public  full  information  of  what  they  are  to  sell. 
On  reading  these  particulars,  if  I  had  gone  to  see  what  Badford 
the  tenant  of  No.  2,  occupied,  I  should  have  thought  that  it  was 


^ 
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the  whole  that  he  held  of  the  Dean  and  Chapter.  The  par-  Tomkiks 
ticolars  ought  to  be  the  same  as  if  the  lease,  under-lease  and  all  white. 
were  under  the  inspection  of  the  purchaser ;  but,  here  not  even 
an  ocular  inspection  of  the  premises  could  ascertain  this  fact, 
without  admeasurement  and  comparison  with  the  plan,  and  it  is 
not  very  much  the  custom  to  examine  deeds  at  auctions,  nor  till 
after,  when  the  abstract  is  delivered.  The  defendant  in  this 
case,  after  the  objection  is  made,  writes  a  letter  by  his  attorney 
that  there  is  a  want  of  common  sense  in  it ;  but  instead  of  talk- 
ing in  that  high  style,  he  should  have  enquired  what  would  have 
satisfied  the  plaintiff,  and  given  him  the  best  conveyance  in  his 
power. 

Le  Blanc,  J. : 

There  has  been  a  great  deal  of  obstinacy  in  the  defendant. 
Taking  all  to  be  correctly  stated  by  him  and  that  the  plaintiff 
bought  only  the  houses  as  they  now  stand ;  yet  he  was  bound  to 
state  in  the  abstract,  that  there  was  such  a  mistake  in  the  plan 
in  the  margin  of  the  lease,  and  that  it  would  be  rectified  either 
by  a  new  lease  from  the  Dean  and  Chapter  or  by  an  under-lease 
of  the  other  part.  If  the  ^plaintiff  had  taken  the  assignment  of  [  *^^i  ] 
the  lease  he  would  have  a  law  suit,  at  the  end  of  the  Term,  with 
the  Dean  and  Chapter,  whether  they  would  give  him  a  lease  on 
any  other  terms  than  with  the  description  in  the  margin  of  the 
former  lease. 

B^h  discharged. 


B.R. — ^VOL.  vm.  3  B 
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,i8o«-  COLBY  V.  GIBSON. 

Jutuf  18. 
(3  Smith,  516—517.) 

£  616  J  j^  mortgagee,  ha^ig  filed  a  bill  of  fareclosuie,  and  having  proceeded 

in  ejectment  and  obtained  a  writ  of  poeseasion,  and  beiag  in  poeeeesion 
of  the  rents  and  profits  of  200Z.  a  year,  under  that  "writ,  and  haTing 
brought  coyenant  for  the  mortgage  money  and  obtained  execution ;  the 
Ck>urt  refused  to  discharge  the  defendant  out  of  execution:  for  the 
plaintiff  has  a  right  to  a  remedy  on  all  his  securities. 

Motion  for  a  rule  to  shew  cause,  why  the  defendant  should 
not  be  discharged  out  of  execution,  in  an  action  by  a  mortgagee 
on  a  covenant  for  payment  of  the  mortgage  money.  There  were 
three  remedies  taken ;  first  a  bill  of  foreclosure ;  secondly,  an 
ejectment ;  and  thirdly,  an  action  for  the  mortgage  money. 
The  plaintiff  had  obtained  a  writ  of  possession,  and  was  in  the 
receipt  of  the  rents  and  profits  of  200Z.  a  year,  at  the  time  of 
making  the  motion,  and  there  was  a  ca.  sa.  in  execution,  for  the 
whole  of  the  mortgage  money,  at  the  same  time. 

Lawes,  for  the  defendant  contended,  that  the  judgment  in 
one  action  was  a  satisfaction  of  the  whole ;  and  that,  after  the 
elegit  issued,  as  that  was  a  continuing  judgment  and  satisfaction, 
there  could  be  nothing  taken  further.  He  said  the  plaintiff  had 
got  the  whole  estate  under  the  ejectment. 

Grose,  J. : 

I  remember  this  very  case,  a  mortgagee  took  a  bond  and  a 
covenant,  brought  an  ejectment,  put  the  bond  and  covenant  in 
suit,  and  proceeded  to  execution  in  all.  I  moved  to  have  the 
man  discharged  as  to  some,  after  so  many  securities  taken  ;  but 
it  was  held,  that  the  party  had  a  right  to  all.  The  ca.  8a.  is  only 
a  satisfaction  where  the  judgment  is  the  same. 

Lord  Ellekbobough,  Gh.  J. : 

[  •517 1  The  elegit  being  a  *continuing  satisfaction  is  only  to  be  urged 
where  the  judgment  is  the  same.  Here  the  securities  are 
different. 

Rxde  nisi  rejusedn 
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WILLES  AND  Others  v.  GLOVER  i804. 

(1  Bo8.  &  p.  (N.  B.)  14—160  ^— 

Action  on  a  policy  on  goods  from  Berderygge  to  London,  effected  by  [  1^  ] 
the  consignees  on  the  13th  December,  without  communicating  a  letter 
received  by  them  the  day  before,  but  dated  the  30th  Noyember,  inform- 
ing them  that  the  captain  would  sail  the  next  day,  and  directing  them, 
if  he  should  not  be  arrived,  to  effect  the  insurance  as  low  as  possible ; 
held  a  material  concealment,  though  the  ship  did  not  in  fact  sail  until 
the  24th  December,  f 

This  was  an  action  on  a  policy  of  insurance  on  a  cargo  of 
goods  on  board  the  ship  Wolfgarth  from  *Berderygge  to  London.  [  •is  1 
At  the  trial  before  Lord  Alvanley,  Gh.  J.  at  the  Guildhall  sittings 
after  last  Hilary  Term,  it  appeared  that  the  shippers  on  the  80th 
of  November,  1802,  wrote  to  the  plaintiffs,  who  were  the  con- 
signees, in  these  words:  ''I  think  the  captain  will  sail  to-morrow ; 
but  should  he  not  be  arrived  in  your  port,  you  will  be  so  kind  as 
to  make  the  insurance  as  low  as  you  possibly  can  for  my 
account."  This  letter  having  been  received  by  the  plaintiffs  on 
the  18th  of  December,  they  effected  a  policy  on  the  next  day, 
without  communicating  the  letter  to  the  underwriters.  It  was 
also  proved  that  it  was  not  the  custom  for  ships  to  sail  from 
Berderygge  to  London  without  a  fair  wind ;  that  the  voyage  was 
often  performed  in  four  or  five  days,  and  when  the  weather  was 
not  very  favourable,  in  about  ten  days.  The  ship  Wolfgarth  did 
not  in  fact  sail  till  the  24th  of  December.  The  jury  found  a 
verdict  for  the  plaintiffs. 

On  a  former  day  Shepherd,  Serjt.  having  obtained  a  rule  nisi 
for  a  new  trial, 

Bayley,  Serjt.  now  shewed  cause,  and  contended  that  as  the 
ship  did  not  sail  until  ten  days  after  the  policy  was  effected,  the 
risk  was  in  no  respect  varied  by  the  concealment  of  the  letter ; 

t  As  more  recent  cases  illustrat-  595,  36  L.  J.  Q.  B.  282;  and  Mercan- 
iog  the  principle  may  be  mentioned  tUe  S.  8,  Co.y,  Tyser  (1881)  73  Q.  B. 
BaJte$  T.  HtwiU  (1867)  L.  B.  2  a  B.      D.  777.— E.  0. 
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WiLLBs  that  unless  the  circumstance  cX)ncealed  would  vary  the  amount 
Oloveb.  o^  ^^^  premium,  the  concealment  will  not  vitiate  the  policy; 
that  the  expectation  of  the  shipper  in  this  case,  which  was  not 
realized  by  the  sailing  of  the  ship  at  the  expected  time  was 
not  material,  and  therefore  need  not  be  communicated  to  the 
underwriters.  He  observed  that  this  case  differed  essentially 
from  those  of  Da  Costa  v.  Scanderet,  (2  P.  Wms.  170) ;  Seaman 
V.  Fonnereau,  (2  Str.  1183) ;  Hodgson  v.  Richardson^  (1  Bl.  463) ; 
and  Ratclife  v.  Shoolbred,  (Park's  Insur.  181) ;  in  all  which  cases 
the  circumstances  concealed  would  have  materially  varied  the 
premium,  had  they  been  disclosed  to  the  underwriters. 

Snt   James   Mansfield,  Gh.  J.   (stopping  Shepherd  and  Best, 
Serjts.  in  support  of  the  rule) : 

[  16  ]  .  I  I  have  great  difficulty  in  conceiving  how  the  omission  to  com- 
jXl  municate  the  letter  in  question  to  the  underwriters  can  be  deemed 
'  J  immaterial.  When  the  shipper  says  that  he  expects  the  captain 
to  sail  to-n}orrow,  it  imports  that  he  who  writes  knows  the  ship 
to  be  in  such  a  condition  as  to  give  a  just  expectation  of  her  sail- 
ing at  that  time  ;  he  then  desires  the  consignee,  in  case  the  ship 
should  not  have  arrived,  to  effect  the  insurance  as  low  as 
possible.  By  this  he  seems  to  have  supposed  that  the  ship 
might  arrive  before  the  letter,  and  that  if  it  did  not  a  high 
premium  would  be  exacted.  Was  not  this  letter  therefore 
material  to  be  communicated  to  the  underwriters,  in  order  that 
they  might  have  an  opportunity  of  exercising  their  judgment  in 
settling  the  premium  ?y^ad  it  not  been  for  the  opinion  of  the 
jury,  I  should  hot  Mve  entertained  the  least  doubt  upon  the 
subject.  But  though  great  respect  is  due  to  their  opinion,  still  I 
think  their  judgment  has  been  too  hastily  formed,  and  that  the 
case  ought  to  be  re-considered. 

Heath  and  Booee,  Js.  concurring. 

Rule  absolute  A 

t  The  cause  was  tried  again,  and  a  vetdict  found  for  the  defendant. 


/^ 
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STEONG  V.  NATALLY.  i804. 

(1  Bos.  &  P.  (N.  E.)  16—20.)  ^^' 

Action  on  a  policy  on  goods  '*  until  the  cargo  should  be  discharged  [  16  ] 
and  safely  landed ; "  on  the  arrival  of  the  ship  the  goods  insured  were 
put  on  board  a  lighter  hired  in  the  usual  way,  and  brought  to  the 
plaintiff's  wharf  in  the  evening,  but  not  landed,  on  account  of  the  rough 
weather;  the  plaintiff  then  undertook  to  see  to  the  landing  himself,  but 
in  the  night  the  lighter  was  by  an  unavoidable  accident,  sunk,  and  the 
goods  lost :  held  that  the  underwriters  were  discharged. 

This  was  an  action  on  a  policy  of  insurance  on  a  cargo  of  fish 
from  Shetland  to  London.  The  poUcy  *was  in  the  usual  form  [  ^^^  ] 
''  until  the  cargo  should  be  discharged  and  safely  landed."  The 
cause  was  tried  before  Lord  Alvanley,  Gh.  J.  at  the  Guildhall 
sittings  after  last  Hilary  Term,  when  the  jury  found  a  verdict  for 
the  defendant  under  the  following  circumstances.  On  the  arrival 
of  the  ship  the  goods  insured  were  put  on  board  a  lighter  hired 
in  the  usual  way,  and  brought  to  a  wharf  belonging  to  the 
plaintiff  in  the  afternoon,  but  in  consequence  of  the  roughness  of 
the  weather  could  not  be  landed  that  evening.  The  lighterman, 
finding  that  he  could  not  land  the  goods,  asked  the  plaintiff 
whether  he  should  stay  to  see  the  cargo  landed.  The  plaintiff 
said  that  he  need  not  do  so,  for  that  he  (the  plaintiff)  would 
look  to  the  landing  himself.  Accordingly  the  lighterman  left  the 
cargo  alongside  the  wharf.  In  the  course  of  the  night  the 
lighter  was  sunk,  without  any  neglect  being  imputable  to  any 
one ;  and  a  watchman  in  the  employment  of  the  plaintiff,  having 
discovered  the  circumstance,  immediately  gave  an  alarm. 

A  rule  having  been  obtained  on  a  former  day,  calling  on  the 
defendant  to  shew  cause  why  the  verdict  should  not  be  set  aside 
and  a  new  trial  had, 

Shepherd,  Serjt.  now  shewed  cause,  and  insisted  that  the 
liability  of  the  defendant  was  put  an  end  to  by  the  conduct  of  the 
plaintiff  in  taking  the  goods  under  his  own  care :  that  if  such  a 
delivery  were  not  sufficient  to  discharge  the  underwriters,  nothing 
short  of  the  goods  being  actually  warehoused  would  relieve  them 
from  their  undertaking.    He  admitted  the  authority  of  Hurry  v. 
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Stboko       The  Royal  Exchange  Assurance  Company,  (2  Bos.  &  P.  4d0,t) 

Mm 

Natallt.  b^^  insisted  that  this  case  was  distingnishable  from  that,  since 
there  the  only  question  was,  Whether  the  insurer  was  liable  for 
the  risk  attending  the  carriage  of  the  goods  from  ship  to  shore  in 
a  public  lighter ;  whereas  here,  admitting  the  underwriter  to  be 
subject  to  such  liability,  the  goods  were  received  by  the  plaintiff 
[  ♦IS  ]  *into  his  own  custody,  insomuch  that  the  lighterman  was  pre- 
vented by  him  from  taking  that  care  of  them  which  he  would 
otherwise  have  done. 

Best,  Serjt.  contra,  observed  that  the  only  question  was. 
Whether  the  voyage  was  at  an  end;  for  if  not,  the  loss  had 
happened  by  one  of  the  perils  insured  against ;  that  in  Hurry  v. 
The  Royal  Exchange  Assurance  Company,  the  authority  of  Sparrow 
V.  Carruthers,  (2  Str.  1286,)  had  been  considerably  shaken,  in 
which  latter  case  it  had  been  holden  that  a  party  by  taking  goods 
into  his  own  lighter  discharged  the  underwriters ;  that  the  con- 
duct of  the  plaintiff  in  this  case  could  not  amount  to  more  than 
making  the  lighter  his  own;  that  it  was  of  no  consequence 
whether  the  goods  during  the  night  remained  in  the  custody  of 
the  lighterman  or  of  the  plaintiff,  since  neither  of  them  could 
have  prevented  the  accident  which  happened;  that  the  goods 
therefore  being  lost  in  the  course  of  their  conveyance  from  the 
ship  to  the  shore,  the  underwriter,  according  to  the  authority  of 
Hurry  v.  The  Royal  Exchange  Assurance  Company,  was  liable  to 
answer  for  the  loss. 

Sib  James  Mansfield,  Gh.  J. : 

This  case  depends  upon  a  very  short  point ;  namely,  whether 
the  owner  of  the  cargo,  under  the  particular  circumstances  of 
this  case,  did  not  take  the  cargo  into  his  own  care  and  posses- 
sion ?  It  seems  to  me  that  he  did.  The  goods  were  brought  in 
the  lighter  to  the  plaintiff's  wharf,  and  if  nothing  had  happened 
to  relieve  the  lighterman  from  that  duty,  he  would  have  been 
bound  to  set  some  person  to  watch  over  the  goods  until  they 
should  be  landed.  But  the  owner  of  the  goods  in  this  case  dis- 
pensed with  the  obligation  of  the  lighterman  to  take  charge  of 

t  6  B.  B.  639. 
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them  during  the  night,  and  took  them  into  his  own  custody ;  Stboko 
and  while  they  were  in  his  custody  they  were  lost.  Can  it  be  natally, 
contended  then  that  by  such  conduct  the  ^plaintiff  did  not  dis-  r  «29  -i 
charge  the  lighterman  ?  If  he  did  discharge  the  lighterman  he 
placed  himself  in  the  same  situation  as  if  the  goods  had  been 
actually  landed  and  delivered.  It  is  argued  that  it  does  not 
appear  that  any  care  would  have  prevented  the  accident  which 
happened ;  as  to  which  I  will  only  observe  that  neither  does  it 
appear  that  the  accident  might  not  have  been  prevented  by 
extraordinary  diligence.  It  appears  to  me  that  this  case  is  not 
distinguishable  from  that  of  Sparrow  v.  Carruthers.  There 
the  owner  of  the  goods  chose  to  employ  his  own  private  lighter 
to  land  them,  and  by  that  act  he  was  holden  to  have  dis- 
charged the  underwriter.  The  plaintiff  in  this  case  chose  to 
take  the  goods  into  his  own  possession  before  they  were  landed, 
and  having  so  done  he  might  have  kept  them  in  the  lighter  for 
a  week ;  for  he  had  as  much  control  over  them,  as  if  they  had 
been  in  his  custody  for  that  period.  I  think  the  verdict  there- 
fore perfectly  right. 

Heath,  J. : 

I  am  of  the  same  opinion.  The  plaintiff  in  this  case  relies  on 
the  words  in  the  policy  "  until  they  are  safely  landed."  But  every 
party  may  renounce  so  much  of  a  contract  as  is  for  his  own 
benefit.  Now  in  this  case  the  plaintiff,  by  his  conduct,  has  re- 
nounced all  the  benefit  which  would  have  accrued  to  him  from  the 
words  of  the  policy  on  which  he  relies.  It  matters  not  how  the 
loss  happened  after  the  plaintiff  had  released  the  underwriters 
from  that  provision  in  the  policy  under  which  they  would  other- 
wise have  been  liable. 

BooKB,  J. : 

I  am  of  the  same  opinion,  and  I  should  not  add  any  thing  to 
what  has  already  been  observed  by  my  Lord  Chief  Justice  and 
my  brother,  with  whom  I  entirely  agree,  if  it  had  not  been  sup- 
posed by  Mr.  Park,  in  the  last  edition  of  his  book,  (p.  22,)  that 
this  Court,  in  the  case  of  Hurry  v.  The  Royal  Exchange  Assurance 
Company,  had  denied  the  authority  of  Sparrow  v.  Carruther$; 
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stroxo     *whereas  we  certainly  did  not  intend  to  shake  the  aathority  of 
Nataixt.    that  case,  but  only  to  decide  the  case  then  before  the  Conrt  upon 
[  *20  ]      its  own  circumstances. 

Rule  discharged. 


1804.  SELLAE  V.  MTICAE. 

'^^'  (1  Bob.  &  P.  (N.  B.)  23—25.) 

[  23  ]  Though  the  ship  sails  from  the  place  at  which  the  risk  is  to  com- 

mence,  yet  if  she  does  not  sail  on  the  voyage  insured,  the  policy  will 
not  attach.t 

This  was  an  action  brought  to  recover  the  amount  of  the  defen- 
dant's subscription  on  a  policy  of  insurance,  dated  the  27th  April, 
1802,  on  a  voyage  "  at  and  from  Demerara,  Berbice,  and  the 
Windward  and  Leeward  Islands  to  London,"  and  by  the  poUcy 
the  insurance  was  declared  to  be  on  freight  valued  at  500/. 
The  defendant  subscribed  the  policy  for  2000Z.  at  a  premium  of 
85s.  per  cent. 

The  declaration  stated  a  loss  by  a  peril  of  the  sea  while  the 
vessel  was  at  Demerara.  There  was  also  a  count  in  the  declara- 
tion for  money  had  and  received.  The  defendant  pleaded  non 
assumpsit,  and  paid  91,  10s.  into  Court  on  the  count  for  money 
had  and  received.  The  cause  came  on  to  be  tried  before  Lord 
Alvanley,  at  the  sittings  at  Guildhall  after  last  Trinity  Term, 
when  the  jury  found  a  verdict  for  the  plaintiff  on  the  count  upon 
the  policy  for  2002.  subject  to  the  opinion  of  the  Court  upon  the 
following  case. 

The  plaintiff  was  owner  of  the  ship  La  Fratemite,  mentioned 
in  the  policy  at  the  time  of  the  loss  and  the  insurance.  In  the 
month  of  February,  1802,  the  ship  then  being  at  Demerara, 
(where  she  had  discharged  a  cargo  of  slaves,)  directly  after  the 
delivery  of  that  cargo,  Walter  Scott,  the  master,  entered  into  an 
agreement  with  the  house  of  Martins  &  Co.  for  a  freight  for  the 

t  I  have  here  substituted  for  the  adopted  by  the  Court  of  the  descrip- 

original  head  note,  the  general  pro-  tion  of  the  voyage  contained  in  the 

position  deduced  from  the  case  by  policy  seems  questionable.    Compare 

Phillips  (Ins.  §  930).    This  is  doubt-  LamheH  v.  Liddard,    C.    P.    1814, 

less  sound,  although  the  construction  5  Taimt.  480. — ^E.  C. 
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said  ship  from  Berbice  to  London,  for  a  cargo  to  be  pat  on  board  sellab 
at  Berbice,  to  be  carried  from  Berbice  to  London.  And  it  was  m^Vi'oar. 
at  the  same  time  agreed  that  she  should  take  in  a  cargo  of  bricks 
and  planks  to  be  carried  from  Demerarato  Berbice,  and  the  whole 
of  such  cargo  of  bricks  and  planks  was  to  be  delivered  at  Berbice. 
No  charter-party  or  any  written  agreement  was  entered  into  for 
the  freight  from  Demerara  to  Berbice,  but  the  *usual  and  t  ^^^  1 
customary  freight  from  Demerara  to  Berbice  was  to  be  paid ;  nor 
was  any  charter-party  or  any  written  contract  entered  into  for 
such  freight  of  the  cargo  from  Berbice  to  London,  but  the  usual 
and  customary  freight  from  Berbice  to  London  was  to  be  paid. 
The  agreement  at  Demerara  for  so  loading  the  ship  was  not  a 
distinct  or  different  agreement  from  Demerara  to  Berbice,  and 
from  Berbice  to  London,  but  was  one  entire  agreement  entered 
into  at  one  and  the  same  time.  The  ship  took  in  the  cargo  to  be 
carried  from  Demerara  to  Berbice,  and  afterwards  broke  ground 
ior  the  purpose  of  proceeding  to  Berbice,  but  after  she  had  so 
broken  ground,  and  whilst  she  continued  at  Demerara,  by  a 
peril  of  the  sea  she  ran  foul  of  another  ship  there,  called  the 
Jupiter  and  received  such  damages  that  she  was  condemned  and 
sold,  and  the  cargo  she  had  on  board  for  Berbice  was  taken  out  of 
her  and  no  freight  was  ever  earned.  Berbice  lies  entirely  out  of 
the  usual  track  and  course  of  a  voyage  from  Demerara  to  London. 
The  question  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiff  was  entitled  to  recover  ?  If  the  Court  should  be  of  opinion 
that  he  was  entitled  to  recover,  then  the  present  verdict  to  stand ; 
if  otherwise  the  verdict  to  be  entered  for  the  defendant. 

Lens,  Serjt.  for  the  plaintiff,  contended,  that  as  the  agree- 
ment under  which  the  ship  sailed  was  stated  in  the  case  to  be 
one  entire  agreement,  as  soon  as  the  ship  broke  ground  at 
Demerara  she  began  to  earn  freight  according  to  the  terms  of 
that  agreement,  and  consequently  the  policy  attached;  that 
although  the  agreement  had  two  distinct  objects  in  view,  viz.  that 
the  ship  should  take  a  cargo  from  Demerara  to  Berbice,  and 
another  from  Berbice  to  London,  the  latter  of  which  had  wholly 
failed,  yet  as  the  former  had  commenced,  there  *was  an  inception  [  *26  ] 
of  the  risk  described  in  the  policy,  and  that  according  to  the 
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SzLLAB      terms  of  the  policy  the  voyage  insured  might  be  considered  as 
M'VioAB.     ^  voyage  from  Demerara  to  London,  with  liberty  to  take  in  a 
cargo  at  Berbice. 

But  the  Court  (stopping  Best,  Serjt.  who  was  to  have  argued 
e  contra)  said,  If  it  had  been  in  the  course  of  the  trade  for  a  ship 
to  take  in  part  of  her  cargo  at  Demeraxa  and  part  of  her  cargo 
at  Berbice,  the  case  would  have  stood  upon  a  very  different 
ground.  But  here  the  first  voyage  from  Demerara  to  Berbice 
had  nothing  to  do  with  the  voyage  insured.  The  voyage  insured 
was  from  Demerara  to  London,  or  from  Berbice  to  London,  or 
from  any  of  the  Windward  or  Leeward  Islands,  according  to  the 
place  from  which  the  ship  might  happen  to  sail  on  her  voyage 
to  London.  Now  in  this  case  such  voyage  never  commenced ; 
the  case  itself  excludes  any  inception  of  the  voyage.  The  ship 
took  in  a  cargo  at  Demerara  to  be  carried  to  Berbice,  and  there 
expected  to  get  the  cargo  which  she  was  to  carry  to  London. 

Verdict  to  be  entered  for  the  defendant. 


1804.  BLAKEE  AND  Another  v.  ANSCOMBE. 

^f^'  (1  Bos.  &  P.  (N.  E.)  25—27.) 

[  2.')  ]  Certain  lands,  together  with  the  woods,  &c,  were  oonreyed  under  a 

marriage  settlement  to  A.  and  B.  their  heirs  and  assigns,  during  the  life 
of  S.  W.  in  trost,  to  pay  the  rents  and  profits  as  the  said  8.  W.  should 
appoint,  during  her  life,  and  after  her  decease,  to  the  use  of  such  child 
or  children  of  the  marriage,  and  in  such  shares  as  the  said  S.  W.  should 
appoint ;  and  for  want  of  appointment,  to  the  use  of  the  children  equally, 
&c.  and  the  heirs  of  their  bodies,  with  cross-remainders ;  and  in  default 
of  such  issue,  to  the  use  of  the  right  heirs  of  S.  W.  for  ever.  Held 
that  A.  and  B.  could  not  maintain  trover  against  the  defendant,  a 
stranger,  for  certain  trees,  which  had  been  cut  down  by  order  of  the 
husband  of  S.  W.  and  carried  away  by  the  defendant. 

Trover  for  some  trees.  At  the  trial  before  Heath,  J.  at  the 
Lent  assizes  for  Sussex,  it  appeared  that  by  lease  and  release 
dated  the  20th  and  21st  of  April,  made  after  the  marriage  of  John 
Walder  and  Sarah  his  wife,  in  pursuance  of  marriage  articles, 
[  *26  ]  certain  premises  ^therein  mentioned,  together  with  all  woods, 
underwoods,  and  timber  trees,  were  conveyed  to  one  Thomas 
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Tourle,  his  heirs  and  asBigns,  to  the  intent  that  he  should  be  Blakeb 
tenant  to  the  praecipe  for  sufifering  a  common  recovery,  the  uses  ansoombe. 
of  which,  when  suffered,  were  declared  to  be  to  Wm.  Blaker  and 
Walter  Huborne  (the  plaintiffs),  their  heirs  and  assigns,  for  and 
during  the  natural  life  of  the  said  Sarah  Walder,  in  trust,  to  pay 
the  rents  and  profits  in  such  manner  as  the  said  Sarah,  notwith- 
standing her  coverture,  should  appoint ;  and  from  and  immedi- 
ately after  the  decease  of  the  said  Sarah  Walder  to  the  use  of 
such  chUd  or  chUdren  of  the  marriage,  and  in  such  shares  as  the 
said  Sarah  should  appoint ;  and  for  want  of  appointment  to  the 
use  of  the  children,  equally  between  them  as  tenants  in  common, 
and  the  heirs  of  their  respective  bodies,  with  cross-remainders ; 
and  in  default  of  such  issue  to  the  use  of  the  right  heirs  of  Sarah 
Walder  for  ever :  that  a  recovery  was  suffered  in  pursuance  of 
the  settlement :  that  the  trees  which  were  the  subject  of  the  action, 
were  cut  down  upon  the  premises  mentioned  in  the  settlement  by 
order  of  John  Walder,  and  taken  away  by  the  defendant :  that  the 
trees  were  demanded  by  the  plaintiffs,  and  the  defendant  refused 
to  deliver  them  up.  It  was  objected  on  the  part  of  the  defendant, 
that  the  plaintiffs  under  the  settlement  had  only  an  estate  'pu.r 
auter  vie;  that  the  trees  when  standing  were  part  of  the  inheri- 
tance, and  when  felled  belonged  to  the  owner  of  the  inheritance, 
for  which  the  case  of  Beioicke  v.  Whitfield,  (3  P.  Wms.  267,)  was 
cited,  and  that  the  plaintiffs  therefore  were  not  entitled  to 
maintain  the  action.  A  verdict  however  was  found  for  the 
plaintiffs,  with  liberty  to  the  defendant  to  move  that  a  nonsuit 
should  be  entered. 

Accordingly  a  rule  nisi  having  been  obtained  for  that  purpose 
on  a  former  day, 

Best,  Serjt.  now  shewed  cause,  and  contended,  that  although, 
by  the  general  rule  of  law,  the  owner  of  the  *inheritance  is       C  ^27  ] 
entitled  to  timber  felled  upon  the  land,  yet  that  the  trustees  in  this 
case  had  such  a  special  property  in  the  trees  as  entitled  them  to 
maintain  their  action  against  a  wrong  doer. 

Sib  James  Mansfield,  Ch.  J.  (stopping  Bayley,  Serjt.) : 
How  can  it  be  made  out  that  the  trustees  in  this  case  had  any 
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Blakeb  greater  estate  than  daring  the  life  of  the  tenant  for  life  ?  If  they 
Anbcombe.  li&d  no  greater  estate  they  cannot  possibly  maintain  this  action. 
Had  the  limitation  been,  to  the  trustees  and  their  heirs,  to  the  use 
of  them  and  their  heirs,  the  case  might  have  been  very  di£ferent. 
It  is  true  that  the  trustees  had  a  special  property  in  the  trees  while 
standing,  but  that  property  ceased  when  they  were  cut  down. 

Heath,  J. : 

It  occurred  to  me  at  the  trial  that  the  estate  of  the  trustees 
might  possibly  be  considered  as  commensurate  with  the  different 
limitations  in  the  settlement ;  but  I  am  now  satisfied  that  the 
estate  limited  to  them  was  only  pur  auter  vie,  and  consequently 
that  this  action  cannot  be  maintained.  There  is  a  distinction 
between  limitations  by  settlement  and  limitations  by  will ;  in  the 
latter  case  they  are  construed  according  to  the  intention  of  the 
testator,  and  then  the  trustees,  under  a  limitation  of  this  sort, 
might  be  considered  as  having  an  estate  commensurate  with  the 
subsequent  limitations ;  but  that  mode  of  construction  cannot  be 
applied  to  a  limitation  by  settlement. 

EooKB,  J.  concurring.  r^^  absoltUe. 


1804.  DANCE  AND   Others  v.  GIRDLER  and  Othees, 

^^^  Executors  of  HENRY  CAPEL. 

[  34  ]  (1  Bos.  &  P.  (N.  E.)  34-43.) 

A  bond  was  given  to  A.  B.  C,  &c.  payable  to  them  and  their  suc- 
cessors, as  the  governors  of  the  Society  of  Musicians,  conditioned  to 
secure  J.  H.'s  faithfully  accounting  with  them  and  their  successors, 
governors,  &c.  as  their  collector;  afterwards  the  Society  was  incor- 
porated by  letters  patent,  at  which  time  J.  H.  had  duly  accounted  for 
all  monies  collected  by  him,  but  after  the  incorporation  received  money 
for  which  he  did  not  account.  Held  that  the  obligor  of  the  bond  was 
not  liable  for  such  default  of  J.  H.  in  an  action  on  the  bond.t 

Debt  on  bond,  dated  the  5th  August,  1780,  given  by  one  Jesse 
Horwood,  together  with  the  defendant's  testator,  to  the  plaintiffs, 

t  See  the  discussion,  as  to  the  Company,  in  Western  Bank  of  Scat- 
essential  change  effected  by  the  fand  v.  Addie  (1866)  L.  B.  1  H.  L. 
inooiporation  of  an   unincorporated     Sc.  145. — B.  0. 
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and  several  other  persons  since  deceased,  governors  of   the       Danoe 
Society  of  Musicians,  for  the  then  present  year,  payable  to  the     qibdleb. 
said  persons  and  their  successors,  as  -  governors  of  the  said 
Society  of  Musicians. 

The  defendants  craved  oyer  of  the  bond  and  condition,  which 
latter  was  in  these  words  :  "  Whereas  the  above  bounden  Jesse 
Horwood  was,  on  the  7th  day  of  *August,  1768,  by  the  majority  [  *^  ] 
of  the  members  of  the  said  Society  of  Musicians,  elected  into  the 
office  or  employment  of  collector  of  the  monies  due  and  to  grow 
due  to  the  said  society :  now  the  condition  of  the  above- written 
obligation  is  such,  that  if  the  said  Jesse  Horwood  do  in  all 
respects  well  and  truly,  justly  and  faithfully,  pay  to  and  account 
with  the  said  S.  H.  &c.  (the  obligees)  and  their  successors, 
governors  of  the  said  Society  of  Musicians,  for  all  such  sum  and 
sums  of  money,  debts,  dues,  and  demands  which  he  shall  receive 
or  come  to  his  hands  or  knowledge  by  virtue  of  any  orders  or 
directions  from  the  said  S.  H.  &c.  (the  obligees)  or  their  suc- 
cessors, as  governors  of  the  said  Society  of  Musicians,  or  other- 
wise, by  virtue  of  his  election  as  aforesaid,  then  the  above- 
written  obligation  to  be  void,  or  else  to  remain  in  full  force." 

The  defendants  then  pleaded,  1st,  non  est  factum;  and  2ndly, 
that  the  said  Jesse  Horwood  did  always,  from  the  time  of  making 
the  said  writing  obligatory,  pay  and  account  with  the  persons 
named  in  the  bond  and  their  successors,  governors  of  the  said 
Society  of  Musiciajis,  .for  all  sums  of  money  which  came  to  his 
hands  by  virtue  of  any  orders  from  them  or  their  successors,  as 
governors  of  the  said  society,  or  otherwise,  by  virtue  of  his  said 
election  in  the  said  condition  mentioned,  according  to  the  tenor 
and  effect  of  the  said  condition. 

The  plaintiffs  replied,  that,  after  making  the  bond  and  during 
the  time  the  said  Jesse  Horwood  continued  in  the  said  office,  to 
wit,  on, the  1st  of  January,  1802,  and  on  divers  other  days  and 
times  between  that  day  and  the  commencement  of  the  suit,  the 
said  Jesse  Horwood,  by  virtue  of  his  said  election  into  the  said 
office,  received  divers  sums,  amounting  to  569Z.  IQ^.  lid.  and 
had  not  accounted  with  the  obligees  for  the  same. 

The  defendants  rejoined,  that  Jesse  Horwood  had  paid  to  and 
accounted    with    the  plaintiffs,  who  had  survived    the  other 
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Dasok       obligees,  for  the  eaid  Bom  of  6692. 19«.  lid.  in  *the  replication 
GiBDLEB.     mentioned  to  have  been  received  by  the  said  Jesse  Horwood,  by 
[  *86  ]       virtue  of  his  election  into  the  said  office,  and  concluded  to  the 
country. 

The  case  was  tried  before  Heath,  J.  at  the  Westminster 
sittings  in  this  Term,  when  it  appeared  that  Jesse  Horwood 
having  been  elected  collector  to  the  Society  of  Musicians  in  1762, 
continued  in  that  office  till  a  short  time  before  the  commence- 
ment of  the  present  action ;  that  the  Society  of  Musicians  was  a 
voluntary  society  until  the  year  1790,  when  the  members  of  the 
society  were  incorporated  by  letters  patent  by  the  name  of  ''  the 
Boyal  Society  of  Musicians  of  Great  Britain ; "  that  by  a  regula- 
tion of  the  Society  in  1768,  it  was  provided,  that  the  collector 
should  annually  produce  a  certificate  that  he  had  duly  accounted, 
signed  by  five  governors,  or  that  there  should  be  a  new 
election ;  that  the  said  Jesse  Horwood,  until  the  year  1808,  did 
annually  produce  such  certificate ;  that  the  chairman  annually 
put  the  question  at  a  general  meeting,  Whether  Jesse  Horwood 
should  be  continued  collector  ?  To  which  there  was  never  any 
opposition ;  that  in  the  year  1808  Jesse  Horwood  had  received 
the  sum  stated  in  the  pleadings  for  which  he  had  not  accounted, 
but  that  he  had  accounted  for  every  thing  which  had  come  to  his 
hands  before  the  date  of  the  charter  of  incorporation.  The 
learned  Judge  nonsuited  the  plaintiffs,  on  the  ground  that,  as 
there  was  no  deficiency  in  the  accounts  of  Jesse  Horwood 
previous  to  the  incorporation  of  the  society,  the  defendants,  as 
executors  of  his  surety,  were  not  liable:  for  that  the  not 
accounting  with  the  governors  of  an  incorporated  society  was  no 
breach  of  the  condition  to  account  with  the  governors  of  the 
society,  when  not  incorporated.  But  liberty  was  reserved  to  the 
defendants  to  move  to  set  aside  the  nonsuit,  and  have  a  verdict 
entered  for  the  plaintiffs. 

Accordingly  a  rule  nin  having  been  obtained  on  a  former 
day, 

[  87  ]  Shepherd,  Lens,  and  Best,  Serjts.  shewed  cause : 

As  a  question  was  annually  submitted  to  the  members  of  the 
society  whether  Jesse  Horwood  should  be  continued  in  the  office 
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of  collector,  this  proceeding  amoonied  to  a  new  election  every  Daitob 
year,  and  consequently  after  the  expiration  of  the  year  in  which  oibdlbb. 
the  bond  was  given,  Jesse  Horwood  could  not  have  received  any 
money  by  virtue  of  the  election  mentioned  in  the  condition  of 
the  bond.  But  independent  of  this  objection,  the  defendants  are 
not  liable  for  any  moneys  received  by  him  subsequent  to  the 
charter  of  incorporation.  By  the  charter  the  original  society 
was  destroyed.  The  governors  of  the  incorporated  society, 
though  consisting  of  the  same  individuals,  are  not  the  governors 
of  the  original  voluntary  society,  which  ceased  to  exist  when  the 
corporate  society  arose.  The  powers,  the  liabilities,  and  mode  of 
conducting  business  of  a  corporate  body  are  very  different  from 
those  of  a  mere  voluntary  society ;  and  it  is  possible  that  the 
defendant's  testator,  who  was  willing  to  become  a  surety  for  Jesse 
Horwood  as  the  servant  of  the  one,  might  not  be  willing 
to  be  surety  for  him  as  the  servant  of  the  other.  In  Lord 
Arlington  v.  Merrick^  (2  Saund.  411,)  where  a  bond  had 
been  given  with  a  condition  that  one  T.  J.  should  faithfully 
account  during  all  the  time  that  he  should  continue  deputy  post- 
master, and  the  condition  recited  that  T.  J.  had  been  appointed 
deputy  post-master  for  six  months,  it  was  holden  that  the  surety 
was  not  liable  for  the  neglect  of  T.  J.  to  account  for  monies 
received  after  the  expiration  of  six  months.  From  which  it 
appears  that  the  condition  of  a  bond  given  by  a  surety  is  not  to 
be  extended  by  construction.  In  Wright  v.  Russel,  (8  Wils.  530, 
2  Bl.  984,  S.  G.)  it  was  determined  that  a  surety  who  had  given 
a  bond  with  a  condition  that  one  W.  B.  during  the  time  he 
should  continue  as  broad  clerk  to  the  plaintiffs,  should  keep  true 
accompts  and  pay*all  monies  which  he  should  receive  belonging 
to  the  plaintiff  into  his  hands,  was  not  liable  for  a  default  of 
W.  B.  after  *the  plaintiff  had  taken  a  partner  into  his  house.  [  *38  ] 
To  the  same  effect  is  Barker  v.  Parker,  (1  T.  R.  287,  t)  where  the 
executor  of  the  obligee  carried  on  his  trade  after  his  death,  and 
the  person  for  whom  the  obligor  was  surety  continued  in  his 
service.  With  respect  to  the  case  of  Barclay  v.  Lucas,  (1  T.  E. 
291,  in  noti8,l)  where  the  surety  was  holden  liable  after  a  new 
partner  had  been  taken  in,  it  may  be  observed  that  the  condition 
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Dance  of  the  bond  recited  that  the  obligees  had  agreed  to  take  P.  J. 
^  £it^  into  their  service  as  a  clerk  in  their  shop  and  connting-house, 
and  Lord  Mansfield  expressly  put  the  case  upon  the  ground  of 
the  bond  having  been  given  as  a  security  to  the  house.  The  late 
case  of  Strange  v.  Lee,  (8  East,  484,)  is  a  strong  authority  for  the 
defendants.  There  the  bond  was  conditioned  for  payment  by 
one  B.  B.  of  all  sums  of  money  in  which  he  should  be  indebted 
to  the  obligees  for  money  advanced  at  their  banking-house,  and 
it  was  determined  that  the  surety  was  not  liable  for  money 
advanced  at  the  banking-house,  after  one  of  the  obligees  had 
ceased  to  be  a  partner. 

* 

Marshall  and  Bayley,  Serjts.  in  support  of  the  rule : 

With  respect  to  the  annual  re-election  of  Horwood,  the  regula- 
tion of  1768  shews  that  the  office  was  not  to  be  vacant  unless  the 
collector  omitted  to  produce  a  certificate,  which  he  never  omitted 
to  do  until  the  year  1808 ;  and  unless  the  office  was  vacant,  the 
act  of  the  chairman  in  putting  the  question,  whether  Horwood 
should  be  continued,  was  superfluous  and  inoperative.  Moreover 
the  condition  of  the  bond  which  was  given  in  1780,  recites  that 
Horwood  was  chosen  in  1768 ;  if  therefore  he  was  collector  in 
1780  by  virtue  of  his  election  in  1768,  the  annual  act  of  the  chair- 
man could  not,  consistently  with  the  recital  of  the  bond,  have  had 
the  effect  which  is  now  imputed  to  it.  Then,  as  to  the  effect  of 
the  charter  of  incorporation,  the  result  of  all  the  cases  referred  to 
amounts  to  this,  that  in  construing  the  condition  of  a  bond  given 
[  ♦as  ]  *by  a  surety  the  Court  is  to  look  to  the  intention  of  the  parties. 
The  case  of  Barclay  v.  Lucas  has  established  that  where  the  bond 
is  given  for  the  fidelity  of  a  servant  as  clerk  to  a  house,  the 
surety  will  be  liable  notwithstanding  a  change  of  partners ;  and 
Lawbence,  J.  in  the  case  of  Strange  v.  Lee,  said  that  the  condi- 
tion might  have  been  so  framed  as  to  have  made  the  surety 
liable  notwithstanding  the  secession  of  one  partner  from  the 
banking-house.  In  this  case  it  is  evident  from  the  introduction 
of  the  word  ''successors,"  that  the  parties  contemplated  a 
change  of  persons;  and  though  it  be  true  that  the  corporate 
society  is  in  some  respects  different  from  the  original  society,  yet 
it  is  substantially  only  the  same  society,  with  new  powers  and 


VOL.  vin.]   1804.    C.  P.    1  BOS.  &  P.  (N.  R.)  39—40.  753 

privileges;   and  would  be  entitled  to  take  the  benefit  of  all      daxcb 
contracts  entered  into  with  the  old  society.  Girp      ^ 

Cur.  adv.  vult. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Sir  James  Mansfield,  Ch.  J. : 

The  principal  defence  set  up  in  this  case  is,  that  the  Society  of 
Musicians,  though  it  existed  as  a  voluntary  society,  at  the  time 
when  the  bond  was  given,  was  put  an  end  to  in  the  year  1790, 
when  a  charter  was  granted  by  the.  Grown,  not  as  the  plaintifFs 
contend,  to  that  society,  but  to  the  several  persons  mentioned  in 
the  charter,  who  were  at  that  time  members  of  that  society;  that 
those  persons  were  erected  into  a  corporation  perfectly  di£ferent 
from  the  original  society,  that  all  obhgation  on  the  part  of  Gapel 
as  surety  for  Jesse  Horwood,  ceased  when  the  society  itself  ceased 
to  exist,  and  that  he  therefore  was  not  answerable  for  money 
received  by  Horwood,  as  collector  to  the  corporate  society,  he 
having  only  been  surety  for  the  payment  of  money  received  by 
Horwood,  as  collector  to  the  old  society.  Another  objection  was 
taken  to  the  plaintiffs  recovery,  namely,  *that  Jesse  Horwood,  [  '40  ] 
at  the  time  when  he  made  default  was  not  collector  under  the  old 
election  referred  to  by  the  condition  of  the  bond.  But,  consider- 
ing the  condition  of  the  bond,  which  is  dated  in  1780,  recites  an 
election  in  1768  as  the  election  under  which  Horwood  then 
continued  to  be  collector,  I  think  it  would  be  difficult  to  contend 
that  he  was  not  still  collector  under  that  in  1803,  if  the  volun- 
tary society  had  then  continued  to  exist.  Besides  which  the 
regulation  of  the  society,  which  was  given  in  evidence,  is  incon- 
sistent with  the  idea  of  an  annual  election ;  for  that  regulation 
provides  that  if  the  collector  do  not  produce  a  certificate,  there 
should  be  a  new  election.  But  if  an  annual  election  was  to  take 
l)lace,  the  office  must  have  been  vacant  every  year  without  that 
provision.  If  therefore  the  voluntary  society  had  continued,  I 
think  that  it  would  have  been  impossible  to  sustain  this  objec- 
tion. The  question  therefore  must  turn  on  the  other  objection. 
About  the  facts  of  the  case  there  is  no  doubt.  The  charter  was 
accepted  in  1790 ;  from  that  time  to  this  it  has  been  acted  upon, 
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Dance      and  there  has  been  no  meeting  of  the  voluntary  society  which 

mm  

GiBDLEB.     ejcisted  before  the  incorporation.    The  rights  of  the  corporation 
are  totally  cii£ferent  from  those  of  the  society  which  existed  when 
the  bond  was  given.    The  bond  itself  is  inaccurately  drawn; 
being  given  to  certain  persons  as  governors  of  the  society,  and 
their  successors.    The  intention,  no  doubt,  was  that  the  bond 
should  be  payable  to  those  who  should  succeed  the  obligees  as 
governors.    But  this  the  law  does  not  allow :  and  the  bond  can 
only  be  considered  as  given  to  the  twelve  obligees,  and  would 
ultimately  have  been  payable  to  the  representative  of  the  last 
surviving  obligee.    The  condition  also  proceeds  upon  the  same 
idea.    But  probably  it  would  not  foe  deemed  ineffectual  on  that 
account ;  and  the  condition  would  perhaps  be  construed  to  mean 
that  the  collector  should  account  to  those  persons  who  in  future 
[  '^n       should  *happen  to  be  governors.    The  charter  grants  that  in 
future  there  shall  be  a  perpetual  society  called  by  the  name  of 
"  The  Eoyal  Society  of  Musicians  of  Great  Britain  ;  "  not  that 
the  society  then  existing  shall  be  perpetual.    This  therefore  is 
a  new  body  which  never  existed  imtil  the  year  1790,  from  which 
time  the  voluntary  society  ceased  to  exist ;  and  if  so,  the  surety 
is  not  bound  to  answer  for  money  received  by  Horwood  since 
that  period.    It  is  a  principle  established  by  all  the  cases  that 
the  contract  of  a  surety  is  not  to  be  extended  by  implication. 
The  case  of  Barclay  v.  Lucas  does  not  say  that  the  contract  may 
be  extended  by  implication,  but  only  lays  down  that  the  contract 
must  be  construed  according  to  the  intention  of  the  parties ;  and 
the  Court  of  King's  Bench,  in  that  case  thought  that  according 
to  the  true  construction  of  the  contract  the  surety  was  liable, 
notwithstanding  a  change  of  partners  had  taken  place.    It  being 
agreed  then  that  the  contract  entered  into  by  a  surety  cannot  be 
extended  by  any  implication,  but  must  take  its  effect  according  to 
the  terms  of  it ;  has  the  surety  in  the  present  case  entered  into 
any  contract  to  be  security  to  the  present  existing  corporation 
for  the  fidelity  of  Jesse  Horwood?    Certainly  not.    There  was 
no  such  corporation  in  contemplation  in  1780.     The  only  persons 
with  whom  he  entered  into  any  obligation  were  the  twelve 
persons  who  are  described  as  governors,  and  the  condition  goes 
no  further  than  to  provide  that  Horwood  shall  account  to  them 
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and  their  succesBors.  But  Horwood  cannot  now  account  in  the  Dakcg 
manner  required  by  the  bond :  for  no  such  persons  exist.  If  the  gibdleb. 
society  is  gone,  the  governors  of  that  society  are  gone  also.  This 
seems  to  me  to  be  a  stronger  case  in  favour  of  the  surety  than 
those  which  have  been  cited.  For  here  there  is  no  circumstance 
from  which  it  can  be  inferred  that  the  parties  considered  the  two 
societies  as  the  same.  Perhaps  if  Gapel  had  been  called  upon, 
he  might  have  entered  into  *a  new  obligation.  But  the  old  C  **2  ] 
obligation  does  not  in  point  of  law  extend  to  the  new  corporation, 
and  the  surety  has  a  right  to  avail  himself  of  the  objection. 
Had  Horwood  made  several  defaults  subsequent  to  the  charter  of 
incorporation,  and  Gapel  paid  the  deficiencies  from  time  to  time, 
his  conduct  might  perhaps  have  afforded  ground  for  relief  in  a 
court  of  equity.  But  that  must  be  a  very  clear  case.  And  no 
such  facts  exist  here.  There  was  one  argument  relied  upon  for 
the  plaintiffs,  which  does  not  seem  to  me  to  have  any  application 
to  the  case.  It  was  said  that  all  contracts  entered  into  with  the 
voluntary  society  before  the  incorporation,  remained  after  the 
charter.  No  doubt  the  contracts  remained  to  the  persons  with 
whom  they  were  entered  into.  And  this  particular  bond  now  re- 
mains as  an  obligation  to  the  original  obligees.  But  the  ques- 
tion is.  What  is  the  effect  of  the  bond  ?  It  is  a  bond  that  the 
collector  shall  account  as  the  condition  requires.  How  is  that 
required  ?  He  is  to  account  to  the  governors  of  the  old  society  : 
which  brings  the  question  to  the  same  point,  whether  the  old 
society  existed  or  not  at  the  time  of  the  default?  It  is  not 
necessary  to  go  through  all  the  cases  which  have  been  referred 
to,  all  of  which  proceed  on  this  principle,  that  a  surety  can  only 
be  holden  liable  according  to  the  plain  and  clear  force  of  his 
contract.  The  last  case,  of  Strange  v.  Lee,  decides  this  point 
most  clearly.  And  I  mention  that  case  because  one  cannot  deny 
that  it  only  differs  in  words  from  the  case  of  Barclay  v.  Lucas, 
In  Strange  v.  Lee,  one  of  the  original  partners  was  dead,  and 
another  in  :  and  the  question  was,  Whether  the  surety  remained 
liable?  The  Court  declared  that  he  was  not.  And  Lord 
Ellenborouoh  seems  to  have  relied  on  the  death  of  one  of  the 
partners  as  having  been  alone  sufficient  to  put  an  end  to  the 

liability.    If  that  be  so,  how  much  more  must  the  incorporation 
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of  a  society  have  that  effect  ?  In  the  case  of  the  death  of  one 
partner,  all  ^contracts  remain  to  the  survivors.  Bat  that  is  not 
so  where  a  society  of  individuals  is  erected  into  a  corporation. 
It  is  possible  that  Capel  might  not  have  objected  to  become 
security  to  the  corporation,  and  that  there  may  have  been  no 
difference  in  the  mode  of  accounting.  But  still  there  might  be  a 
difference.  The  society  may  have  been  more  careful  than  the 
corporation.  They  may  have  appointed  persons  to  superintend 
the  collector,  which  may  have  been  omitted  by  the  corporation. 
A  voluntary  society  is  essentially  different  from  a  corporation. 
The  individual  members  are  liable  for  debt  in  the  one  case,  and 
only  the  corporate  funds  in  the  other.  But  without  entering 
into  the  substantial  difference  between  a  voluntary  and  a  corpo- 
rate society,  it  is  sufficient  to  say,  that  according  to  all  the  cases 
which  have  been  cited,  as  well  as  others  which  might  be  found, 
this  surety  was  not  bound  to  answer  for  sums  received  after  the 
charter  of  incorporation,  which  constituted  a  perfectly  new  body 
of  persons  in  the  judgment  of  the  law. 

Rule  discharged. 
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HAEWOOD  V.   SIR  JACOB   ASTLEY,  Bakt. 

In  Error. 

(1  Bos.  &  P.  (N.  E.)  47—54.) 

Defamatory  words  which  are  actionable  in  themselves,  are  not  the 
less  so,  because  they  are  alleged  to  have  been  spoken  of  one  as  n  candi- 
date to  serve  in  Parliament.  In  such  an  action  it  is  not  necessary  to 
set  out  the  writ,  in  order  to  shew  that  the  plaintLS  was  a  candidate. 

This  was  a  writ  of  error  from  a  judgment  of  the  Court  of 
King's  Bench  in  an  action  on  the  case  for  defamation.  The 
plaintiff  (below)  declared  ''  for  that  whereas  a  short  time  before 
the  speaking  and  publishing  the  several  false,  scandalous,  mali- 
cious, and  defamatory  words  hereinafter  mentioned,  the  said 
plaintiff  had  been  and  had  served  as  knight  of  the  shire  in 
the  last  Parliament  of  our  lord  the  King  for  the  county  of 
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Norfolk :  and  whereas  also  the  said  plaintiflf  at  the  time  of  the 
speaking  and  publishing  the  several  false,  scandalous,  malicious, 
and  defamatory  words  hereinafter  mentioned,  ^was  a  candidate 
to  be  one  of  the  knights  of  the  shire  to  serve  in  the  present 
Parliament  of  our  said  lord  the  King  for  the  said  county  of 
Norfolk,  to  wit,  at  Thetford  in  the  said  county  of  Norfolk,  and 
was  also  then  and  there  one  of  the  justices  of  our  said  lord  the 
King  aforesaid  to  keep  the  peace  of  our  said  lord  the  King  in  and 
for  the  said  county  of  Norfolk :  and  whereas  also  Sir  Edward 
Astley,  Bart,  who  was  the  father  of  the  said  plaintiff,  had,  a 
little  before  the  time  of  the  speaking  and  publishing  the  several 
false,  scandalous,  malicious,  and  defamatory  words  herein  men- 
tioned, to  wit,  on,  &c.,  died,  to  wit,  at,  &c. :  and  whereas  the 
said  plaintiff  hath  always  had  a  good  name,  character,  and 
reputation,  hath  always  conducted  himself  as  a  man  of  integrity 
and  honour,  and  hath  never  been  guilty  of  any  baseness  or 
\'illany  whatsoever:  nor  hath  ever  been  guilty  of  the  assassi- 
nation or  murder  of  any  person  whatsoever,  or  of  any  such 
horrible  and*  heinous  crimes;  nor,  until  the  speaking  and 
publishing  of  the  several  false,  scandalous,  malicious,  and 
defamatory  words  hereinafter  mentioned,  was  ever  believed, 
thought,  or  suspected  to  be  guilty  of  any  baseness  or  villany 
whatsoever,  or  to  be  guilty  of  the  assassination  or  murder  of 
any  person  whomsoever,  or  of  any  such  other  horrible  and 
heinous  crimes:  but  on  the  contrary  thereof  was  considered 
and  esteemed,  as  well  by  a  great  number  of  the  freeholders 
of  the  said  county  of  Norfolk  then  and  there  having  a  right 
to  vote  in  the  election  of  knights  of  the  shire  to  serve  in  the 
present  Parliament  for  the  said  county,  and  by  other  good 
and  worthy  subjects  of  our  said  lord  the  King,  as  a  man  of 
integrity,  worth,  and  honour,  and  had  deservedly  obtained  and 
acquired  their  good  will,  esteem,  confidence,  and  respect,  to  wit, 
at,  &c. ;  yet  the  defendant  (below)  well  knowing  the  same,  but 
contriving  and  maliciously  intending  to  prejudice  and  injure  the 
said  plaintiff  in  the  opinion  and  esteem  of  the  freeholders  of  the 
county  of  Norfolk,  then  *and  there  having  a  right  to  vote  in  the 
said  election  of  knights  of  the  shire  to  serve  in  the  present 
Parliament  for  the  said  county,  and  to  hurt,  injure,  defame,  and 
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scandalize  the  said  plaintiff  in  his  aforesaid  good  name,  character, 
and  reputation,  and  to  cause  him  to  be  looked  upon  as  a  man  of 
no  integrity  or  honour  whatsoever,  and  wholly  undeserving  of 
the  good  will,  esteem,  confidence,  and  respect  of  all  his  Majesty's 
subjects,  and  to  cause  and  procure  it  to  be  suspected,  thought, 
and  believed  that  the  said  plaintiff  was  an  assassin  and  a 
murderer,  and  moreover  that  he  had  been  guilty  of  the  most 
horrible  crime  of  murdering  his  own  father,  and  as  much  as  in 
him  the  said  defendant  lay  to  subject  the  said  plaintiff  to  the 
pains  and  penalties  provided  by  the  laws  of  this  realm  against 
such  horrible  crimes,  afterwards,  to  wit,  on,  &c.  at,  &c.  said, 
spoke,  and  with  a  loud  voice  published  and  declared,  in  the 
presence  and  hearing  of  a  great  number  of  freeholders  of  the  said 
county  of  Norfolk  then  and  there  having  a  right  to  vote  in  the 
election  of  knights  of  the  shire  to  serve  in  the  present  Parliament 
for  the  said  county,  and  in  the  presence  and  hearing  of  divers 
other  good  and  worthy  subjects  of  our  lord  the  King  of  and  con- 
cerning the  said  plaintiff  as  such  candidate  as  aforesaid,  the 
false,  feigned,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say,  **  Sir  Jacob  Astley  "  (meaning  the  said 
Sir  Jacob  Henry,  the  now  plaintiff)  "is  a  scoundrel,  a  coward, 
and  a  liar,  an  assassin,  and  a  murderer  ;  he,"  (meaning  the  said 
Sir  Jacob  Henry)  "  murdered  his  "  (meaning  the  said  Sir  Jacob 
Henry's)  "own  father,"  (meaning  the  said  Sir  Edward  Astley 
deceased).  And  the  said  defendant,  of  his  further  malice  against 
the  said  Sir  Jacob  Henry,  and  again  contriving  and  maliciously 
intending  as  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &c.  said, 
spoke,  and  with  a  loud  voice,  published  and  declared,  in  the 
presence  and  hearing  of  a  great  number  of  the  freeholders,  &c. 
The  second,  *  third,  and  fourth  counts  went  on  in  the  same  form 
as  the  first,  only  varying  the  words  spoken;  and  the  fourth 
count  confining  the  charge  to  these  words,  "He  is  an  assassin 
and  a  murderer."  There  were  four  other  counts,  laying  the 
words  as  in  the  four  first,  but  only  charging  an  intention  to 
injure  the  plaintiff  in  his  character,  and  subject  him  to  the 
penalties  of  the  law,  and  omitting  the  averment  that  the  words 
were  spoken  of  the  plaintiff  as  a  candidate.  The  declaration 
concluded  thus:   "By  reason  and  means  of  the  speaking  and 
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publishing  of  which  said  several  false,  scandalous,  malicious, 
and  defamatory  words  by  the  said  defendant  as  aforesaid,  the 
said  plaintiff  was  not  only  greatly  prejudiced  in  the  opinion  and 
esteem  of  divers  of  the  freeholders  of  the  said  county  of  Norfolk 
who  then  and  there  had  a  right  to  vote  in  the  election  of  knights 
of  the  shire  to  serve  in  the  present  Parliament  of  our  said  lord 
the  King  for  the  said  county  of  Norfolk;  but  hath  also  fallen 
into  great  contempt  and  disgrace  with,  and  hath  wholly  lost  the 
good  opinion  and  esteem  of  divers  good  and  worthy  subjects  of 
this  realm,  and  hath  been,  and  is  greatly  injured,  defamed,  and 
scandalized  in  hi^  aforesaid  good  name,  character,  and  reputation, 
and  is  looked  upon  as  a  man  of  no  integrity  or  honour,  and 
wholly  undeserving  of  the  good  will  and  esteem,  confidence  and 
respect  of  all  his  Majesty's  subjects,  and  hath  been  and  is  sus- 
pected, thought,  and  believed  by  persons  to  whom  his  innocence 
in  this  behalf  was  and  is  unknown,  to  be  an  assassin  and  a 
murderer ;  and  moreover  that  he  has  been  guilty  of  the  most 
horrible  crime  of  murdering  his  own  father.  Whereupon  the 
said  plaintiff  saith  *'  he  is  injured,  and  hath  sustained  damages 
to  the  amount  of  ten  thousand  pounds,"  &c.  To  this  declaration 
the  defendant  pleaded  not  guilty,  and  a  general  verdict  having 
been  found  for  the  plaintiff  for  2,000Z.  damages,  judgment  was 
given  for  the  plaintiff  in  the  King's  Bench ;  whereupon  a  writ  of 
error  was  brought  in  this  Court. 
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Plowden,  for  the  plaintiff  in  error : 

The  damages  being  entire,  if  any  one  count  in  the  declaration 
l)e  bad,  this  judgment  must  be  reversed.  The  words  for  which 
the  action  is  brought  are  averred  by  the  plaintiff,  in  the  fourth 
count,  to  have  been  spoken  of  him  as  a  candidate,  and  for  the 
speaking  these  words  a  pecuniary  compensation  in  damages  has 
been  demanded  and  awarded.  The  question  then  is.  Whether 
the  plaintiff  be  entitled  as  a  candidate  to  bring  this  action  ?  for 
by  the  allegations  of  his  declaration  he  has  confined  himself  to 
the  injury  arising  to  him  in  that  character.  He  might  indeed 
have  maintained  an  action  for  the  words,  if  spoken  of  him,  with- 
out reference  to  his  situation  as  a  candidate  to  represent  the 
county ;  and  if  the  averment  that  the  words  were  spoken  of  him 
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in  that  character  had  been  omitted,  the  declaration  would  have 
been  good.    Bat  where  a  plainti£f»  by  an  unnecessary  allegation, 
shews  that  he  has  no  cause  of  action,  the  allegation  cannot  be 
rejected  as  surplusage.   (Plowd.  84  b.)    The  situation  of  a  repre- 
sentative in  Parliament  is  not  to  be  considered  as  an  office  of 
profit :  the  loss  of  that  situation  therefore  cannot  be  compensated 
by  pecuniary  damages.    The  person  who  offers  himself  as  a 
candidate  invites  the  publication  of  all  his  faults.    It  is  for  the 
benefit  of  the  public  that  his  character  should  be  discussed  and 
made  known.    Being  a  candidate  for  a  popular  election,  he 
waives  all  right  to  an  action  for  defamation,  founded  upon 
matters  spoken  of  him  in  that  character.    The  plaintiff  therefore 
has  mis-stated  his  title  to  damages,  having,  by  his  own  averment, 
confined  his  complaint  to  the  exercise  of  a  constitutional  duty 
by  the  defendant.    In  the  several  cases  of  actions  for  defama- 
tion, where  it  has  appeared  that  the  plaintiff  has  been  a  repre- 
sentative in  Parliament,  or  a  candidate  for  that  situation,  it  is 
remarkable  that  the  Judges  have  never  intimated  that  damages 
could  be  given  for  any  words  spoken  of  the  persons  defamed  as 
representatives  *in  Parliament,  or  candidates  for  that  situation. 
In  Hoio  V.  Prinnc,  (2  Ld.  Eaym.  812,  2  Salk.  694,  2  Lutw.  1298, 
and  7  Mod.  107,)  where  the  i)laintiff  was  stated  to  be  a  justice  of 
the  peace,  a  deputy  lieutenant,  and  a  candidate  for  the  county. 
Lord  Holt,  according  to  the  three  first  reporters,  whoUy  omits 
any  mention  of  the  plaintiff's  situation  as  a  candidate ;  and,  ac- 
cording to  the  last  reporter,  though  he  expressly  states  the  words 
to  be  actionable,  because  spoken  of  j;he  plaintiff  as  a  justice  of  the 
peace  and  a  deputy  lieutenant,  yet  only  mentions  the  plaintiff*^ 
design  to  stand  for  a  Parliament-man  and  the  defendant's  know- 
ledge of  that  fact  as  an  indication  of  malice.    In  the  case  of 
Walmsley  v.  liusscU,  (2  Salk.  696,)  where  the  declaration  stated 
that  the  plaintiff  was  chancellor  to  the  bishop,  and  stood  for 
Parliament-man,  there  is  no  intimation  that  damages  could  have 
been  recovered  on  account  of  thct  words  being  spoken  of  the 
plaintiff  in  the  latter  capacity.    The  only  question  was.  Whether 
the  words  touched  him  in  his  office.    The  same  observation  ap- 
plies to  the  case  of  Row  v.  Sir  Thomas  Clarges,  (Sir  T.  Baym.  482, 
3  Lev.  30,  8  Mod.  26).    In  the  argument  of  Onslow  v.  Home, 
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(8  Wils.  177,  2  Bl.  750,)  it  was  strongly  contended  that  a  seat  in 
Parliament  was  not  an  office,  and  that  no  action  could  be  main- 
tained for  words  spoken  of  a  person  merely  as  a  Member  of 
Parliament,  and  that  freeholders  ought  to  have  the  liberty  of 
speaking  their  thoughts  and  opinions  respecting  the  conduct  of 
their  representatives  in  Parliament ;  and  this  doctrine  was  not 
contradicted  by  the  Court.  In  this  case  therefore,  though  the 
words  spoken  might  have  been  actionable,  had  they  not  been 
uttered  with  reference  to  the  particular  character  of  the  plaintiff 
as  a  candidate,  yet  as  they  are  expressly  confined  by  the  declara- 
tion to  the  character  of  the  plaintiff  as  candidate,  no  action  can 
be  maintained  upon  them.  Besides,  in  this  case  the  plaintiff,  in 
order  to  shew  that  he  was  a  candidate,  ought  to  have  shewn  that 
there  was  an  ^approaching  election  at  the  time  when  the  words 
were  spoken,  by  setting  forth  the  writ :  that  was  done  m  How  v. 
Prinnc,  (2  Lutw.  1298). 

Sib  James  Mansfield,  Ch.  J.  (stopping  Ersldncy  who  was  to  have 
argued  e  contra) : 

It  was  quite  unnecessary  to  set  forth  the  writ  in  the  declara- 
tion. It  was  sufficient  for  the  plaintiff  to  state  that  he  was  a  can- 
didate to  serve  in  the  present  Parliament,  which  could  not  have 
existed  without  a  writ  to  call  the  Parliament  together.  The  fourth 
count  of  the  declaration  charges  the  defendant  with  having  said 
of  the  plaintiff  that  he  was  an  assassin  and  a  murderer,  with  refer- 
ence to  his  situation  as  a  candidate  to  serve  in  Parliament.  .  The 
declaration  avers  that  these  words  were  spoken  with  intention  to 
charge  the  plaintiff  with  the  crime  of  murder ;  and  it  was  im- 
possible for  the  jury  conscientiously  to  find  a  verdict  for  the 
plaintiff,  unless  they  believed  that  the  defendant  was  guilty  of 
maliciously  speaking  those  words  in  the  only  sense  in  which  they 
were  actionable,  viz.  as  affixing  upon  the  plaintiff  the  clear, 
simple  imputation  of  the  crime  of  legal  murder.  It  is  impossible 
for  this  Court  to  consider  whether  the  defendant  intended  to  use 
the  words  in  that  sense  or  not :  the  jury  must  be  taken  to  have 
believed  that  the  defendant  did  intend  to  impute  to  the  plaintiff 
the  real  crime  of  legal  murder.  That  being  the  case,  there  is  no 
doubt  that  the  words  stated  in  the  fourth  count  are  actionable  in 
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themselves.    It  is  objected,  however,  that  as  the  words  are 
alleged  to  have  been  spoken  of  the  plaintiff  as  a  candidate  to 
serve  in  Parliament,  no  action  can  be  maintained  for  them.    But 
if  the  words  be  actionable  in  themselves,  it  is  quite  immaterial 
whether  they  were  spoken  of  him  as  a  candidate  or  not.    It 
seems  to  be  supposed  that  the  situation  of  a  candidate  for 
ParUament  is  such  as  to  make  it  lawful  for  any  man  to  say  any 
thing  of  him.     To  that  proposition  ^I  cannot  assent ;  nor  is  it 
to  be  collected  from  any  of  the  cases  which  have  been  cited.    It 
would  be  a  strange  doctrine  indeed  that,  when  a  man  stands  for 
the  most  honourable  situation  in  the  country,  any  person  may 
accuse    him    of    any  imaginable  crime  with    impunity.    The 
particular  situation  of  the  plaintiff  then  cannot  prevent  the 
words  from   being  actionable.    With  resi)ect  to  the  argument 
that  words  not  actionable  in  themselves  will  not  become  action- 
able because  spoken  of  a  Member  of  Parliament  or  a  candidate, 
it  has  no  application  to  this  case,  where  the  words  are  actionable 
in  themselves.    No  objection  therefore  can  be  raised  to  this 
judgment,  unless  the  proposition  can  be  maintained,  that  it  is 
lawful  to  say  any  thing  of  a  candidate.     Several  cases  have  been 
referred  to ;  but  they  have  no  application  to  this  case.     As  far 
indeed  as  they  go,  they  support  the  judgment  of  the  Court 
below ;  for  they  state,  either  as  a  ground  of  action  or  of  aggrava- 
tion, that  the  plaintiff  was  a  candidate  to  be  a  Member  of 
Parliament.     My  brothers  concur  with  me  in  thinking  that  the 
objection  to  the  declaration  is  unfounded,  and  that  the  judgment 
ought  to  be  affirmed. 

Judgment  affirmed. 


This  judgment  was  affirmed  in  the  House  of  Lords  after 
argument. 
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HAMMOND  AND  Others,  Assignees  op  GADSDEN,  a       ^g^^ 

Bankrupt,  v.  ANDERSON.  •^«^^- 

(1  Bos.  &  P.  (N.  R.)  69—73.)  r  gj,  -, 

A  number  of  bales  of  bacon  then  lying  at  a  wharf  having  been  sold 
for  an  entire  sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order  was 
given  to  the  wharfinger  to  deliver  them  to  the  vendee,  who  went  to  the 
wharf,  weighed  the  whole,  and  took  away  several  bales,  and  then 
became  bankrupt,  whereupon  the  vendor  within  ten  days  from  the  time 
of  the  sale,  ordered  the  wharfinger  not  to  deliver  the  remainder.  By 
the  custom  of  the  trade  the  charges  of  warehousing  were  to  be  paid  by 
the  vendor  for  fourteen  days  after  the  sale.  Held  that  the  vendee  had 
taken  possession  of  the  whole,  and  that  the  vendor  had  no  right  to  stop 
what  remained  in  the  hands  of  the  wharfinger.! 

Trover  for  ISO  bales  of  bacon.  The  cause  was  tried  before 
Sir  James  Mansfield,  Ch.  J.  at  the  Guildhall  sittings  after  last 
Easter  Term,  when  it  appeared  that  Messrs.  Pinnell  &  Co. 
having  sold  the  bacon  in  question  to  James  Gadsden,  for 
798/.  7«.  Sd.  to  be  paid  for  by  a  bill  at  two  months,  on  the  5th 
of  March  last  weighed  the  same,  and  left  an  order  with  the 
defendant,  at  whose  wharf  the  bacon  lay,  to  deliver  it  to  James 
Gadsden  or  his  order;  that  on  the  9th  of  the  same  month 
Gadsden  weighed  the  whole  of  the  bacon,  and  took  away  25 
bales,  leaving  the  remainder  at  the  defendant's  wharf ;  that  on 
the  10th,  Messrs.  Pinnell  &  Go.  having  heard  that  Gadsden  w^as 
insolvent,  gave  an  order  to  the  defendant  not  to  deliver  the 
remainder  of  the  bacon  to  Gadsden,  together  with  an  under- 
taking to  indemnify  him  against  the  consequences ;  that  Gadsden 
soon  after  became  a  bankrupt,  and  that  the  plaintiffs  being 
chosen  assignees  under  this  commission,  demanded  the  bacon  of 
the  defendant,  who  refused  to  deliver  it ;  that  by  the  custom  of 
the  trade,  where  the  goods  sold  continue  to  lie  at  the  wharf  after 
the  sale,  the  charges  of  warehousing  are  always  borne  by  the 
vendor  for  14  days  from  the  sale,  at  the  expiration  of  which 
time,  and  not  before,  they  are  entered  in  the  books  of  the  whar- 

t  Amongst  more  recent  cases  on  Ex  parte  Cooper^  In  re  McLaren  {iS19) 

the  question  whether  actual  delivery  1 1  Ch.  D.  68,  48  L.  J.  Bky.  49,  40 

of  port  is  effectual  as  delivery  of  the  L.  T.  105;  and  Ex  parte  Folk,  Be  Kiell 

whole  may  bo  cited  BdUm  v.  Lane.  (1880)  14  Ch.D.446,  7  App.  Ca.  573, 

and  York.  By.  Co.  (1866)  L.  R.  1  0.  P.  52  L.  J.  Ch.  167,  42  L.  T.  780,  47 

431,  35  L.  J.  C.  P.  137,  13  L.  T.  764 ;  L.  T.  454.— E.  C. 
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HAHMoxn     finger  in  the  name  of  the  vendee.    A  verdict  v^as  found  for  the 
AxDERsox.    plaintiffs,  with  liberty  to  the  defendant  to  move  that  a  nonsuit 
might  be  entered. 

Accordingly,  a  rule  iiisi  for  entering  a  nonsuit  having  been 
[  *"0  ]       obtained,  Best  and  Praedy  Serjts.  were  this  day  *called  upon  by 
the  Court  to  support  the  rule.    Though  the  property  in  the 
floods  was  completely  transferred  to  the  vendee  by  the  sale,  yet 
the  possession  continued  in  the  vendor.     Bo  long  as  the  vendor 
continued    to    pay  for  warehousing,  the  warehouse    must  be 
considered  as  his  own.    The  case  therefore  stands  precisely  upon 
the  same  grounds  as  if  the  vendor  had  sold  the  goods  lying  in 
his  own  warehouse,  and  the  vendee  after  taking  away  a  part  had 
become  insolvent:  in  which  case  the  right  of  the  vendor  to 
retain  the  remainder  would  be  imquestionable.    Before  the  sale  it 
is  clear  that  the  warehouse  of  the  wharfinger  was  the  warehouse 
of  the  vendor,  and  as  the  vendor  by  the  custom  of  the  trade 
continued  to  pay  for  the  warehousing  after  the  sale,  there  is  no 
reason  why  it  should  not  still  be  considered  in  the  same  light. 
This  therefore  is  not  a  case  of  stoppage  in  transitu,  nor  do  the 
decisions  upon  that  subject  in  which  the  vendee  has  put  an  end 
to  the  transitus  by  exercising  acts  of  ownership,  apply  to  this. 
Nor  is  it  like  the  case  of  Slnhey  v.  Hey  ward,  (2  H.  Bl.  604,+) 
where  the  delivery  of  part  of  a  cargo  was  considered  such  a 
delivery  of  the  whole  as  to  prevent  the  right  of  stopping  in 
transitu,  since  the  ship  in  that  case  seems  to  have  been  chartered 
by  the  consignees  themselves;  but  the  present  case  is  more 
like  that  of  Nortlmj  v.  Field,  (2  Esp.  N.  P.  Cas.  618,)  where  the 
vendee  having  neglected  to  pay  the  duties  upon  wines  consigned 
to  him,  they  were  lodged  in  the  King's  stores  for  the  purpose  of 
being  sold,  unless  the  duties  and  charges  of  warehouse  room,  &c. 
should  be  paid  within  three  months,  and  Lord  Eenyon  held, 
that  while  the  wines  continued  in  the  King's  stores  the  right  of 
stopping  in  transitu  remained. 

Sir  James  Mansfield,  Ch.  J. :  (stopping  Shepherd,  Serjt.) : 
The  right  of  stopping  in  transitu  is  a  favourable  right  which 

t  3 II.  R.  486. 
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the  courts  of  law  are  always  disposed  to  assist.    But  I  do  not     iiasimond 

know  how  to  distinguish  this  from  the  case  *before  decided  in  this    axdekson. 

Court.    The  whole  quantity  of  bacon  was  sold  at  one  price  by       [  *7i  ] 

a  bill  payable  at  two  months,  and  an  order  given  to  deliver  it. 

On  the  9th  of  March  the  whole  was  weighed  and  twenty-five 

bales  sent  away:  the  rest  remained  at  the  wharf  and  in  the 

custody  of  the  defendant.    So  much  having  been  taken  away, 

and  the  whole  weighed  by  the  bankrupt,  it  is  insisted  that  the 

bankrupt  had  taken  possession  of  the  whole.    It  is  not  disputed 

that  the  whole  became  the  property  of  the  bankrupt  at  the  time 

when  the  order  was  given.    But  it  appears  that  by  the  custom 

of  the  trade  the  vendor  gives  a  sort  of  indulgence  to  the  vendee, 

by  continuing  to  pay  the  warehouse  room  for  14  days  after  the 

sale.    Except  in  this  respect,  however,  the  vendor  has  no  more 

concern  with  the  goods  sold  than  a  stranger.     The  question  is, 

Whether  it  be  not  too  late  for  the  vendor  to  claim  any  part  of 

the  goods  on  account  of  the  bankruptcy  of  the  vendee?  As  to 

those  bales  which  were  sent  away,  the  bankrupt  had  taken  actual 

possession,  and  therefore  no  question  can  arise ;  and  when  it  is 

admitted  that  he  had  taken  possession  of  a  part,  how  can  it  be 

said  that  he  had  not  taken  possession  of  the  whole  ?    The  price 

was  entire ;  and  the  whole  to  be  paid  for  by  one  bill.   On  a  former 

occasion  this  Court  decided  that,  where  a  part  of  the  goods  sold 

by  an  entire  contract  was  taken  possession  of,  the  vendee  had 

taken  possession  of  the  whole.    However  equitable  therefore  the 

claim  of  the  vendor  may  be  in  this  case  it  appears  to  me  that  ho 

was  too  late  to  take  advantage  of  it.    It  is  of  greater  consequence 

that  the  law  should  be  as  uniform  as  possible,  than  that  the 

equitable  claims  of  an  individual  should  be  attended  to ;   and 

ns  I  cannot  distinguish  this  case  from  that  which  was  before 

decided  in  this  Court,  I  think  that  the  verdict  must  stand. 

Heath,  J. : 

I  am  of  the  same  opinion.    Though  the  goods  continued  in 
the  warehouse  of  the  defendant  after  *the  sale,  they  were  no       [  •72  ] 
longer  in  the  possession  of  the  vendor  for  any  purpose  whatso- 
ever.    The  jury  was  of  opinion  that  the  payment  of  warehouse- 
room  by  the  vendof  was  a  mere  indulgence  given  to  the  vendee. 
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Hahmoxt)     finger  in  the  name  of  the  vendee.    A  verdict  was  found  for  the 
AxDERsox.    plaintiffs,  with  liberty  to  the  defendant  to  move  that  a  nonsuit 
might  be  entered. 

» 

Accordingly,  a  rule  nisi  for  entering  a  nonsuit  having  been 
[  *'0  ]  obtained,  Best  and  Praed,  Serjts.  were  this  day  *called  upon  by 
the  Court  to  support  the  rule.  Though  the  property  in  the 
^oods  was  completely  transferred  to  the  vendee  by  the  sale,  yet 
the  possession  continued  in  the  vendor.  So  long  as  the  vendor 
continued  to  pay  for  warehousing,  the  warehouse  must  be 
considered  as  his  own.  The  case  therefore  stands  precisely  upon 
the  same  grounds  as  if  the  vendor  had  sold  the  goods  lying  in 
his  own  warehouse,  and  the  vendee  after  taking  away  a  part  had 
l)ecome  insolvent:  in  which  case  the  right  of  the  vendor  to 
retain  the  remainder  would  be  unquestionable.  Before  the  sale  it 
is  clear  that  the  warehouse  of  the  wharfinger  was  the  warehouse 
of  the  vendor,  and  as  the  vendor  by  the  custom  of  the  trade 
continued  to  pay  for  the  warehousing  after  the  sale,  there  is  no 
reason  why  it  should  not  still  be  considered  in  the  same  light. 
This  therefore  is  not  a  case  of  stoppage  in  transitu,  nor  do  the 
decisions  upon  that  subject  in  which  the  vendee  has  put  an  end 
to  the  trannitus  by  exercising  acts  of  ownership,  apply  to  this. 
Nor  is  it  like  the  case  of  Shthet/  v.  Hey  ward,  (2  H.  Bl.  504,+) 
where  the  delivery  of  part  of  a  cargo  was  considered  such  a 
delivery  of  the  whole  as  to  prevent  the  right  of  stopping  in 
transitu,  since  the  ship  in  that  case  seems  to  have  been  chartered 
b,y  the  consignees  themselves;  but  the  present  case  is  more 
like  that  of  Xorthey  v.  Field,  (2  Esp.  N.  P.  Cas.  61S,)  where  the 
vendee  having  neglected  to  pay  the  duties  upon  wines  consigned 
to  him,  they  were  lodged  in  the  King's  stores  for  the  purpose  of 
being  sold,  unless  the  duties  and  charges  of  warehouse  room,  (Sec. 
should  be  paid  within  three  months,  and  Lord  Kenyon  held, 
that  while  the  wines  continued  in  the  King's  stores  the  right  of 
stopping  in  transitu  remained. 

Sir  James  Mansfield,  Ch.  J. :  (stopping  Sheplierd,  Serjt.) : 

The  right  of  stopping  in  transitu  is  a  favourable  right  which 

t  3  R.  R.  486. 
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the  courts  of  law  are  always  disposed  to  assist.    But  I  do  not     haiimond 

know  how  to  distinguish  this  from  the  case  *before  decided  in  this    A>DEttsoN. 

Court.    The  whole  quantity  of  bacon  was  sold  at  one  price  by       [  *7i  ] 

a  bill  payable  at  two  months,  and  an  order  given  to  deliver  it. 

On  the  9th  of  March  the  whole  was  weighed  and  twenty-five 

bales  sent  away :  the  rest  remained  at  the  wharf  and  in  the 

custody  of  the  defendant.    So  much  having  been  taken  away, 

and  the  whole  weighed  by  the  bankrupt,  it  is  insisted  that  the 

bankrupt  had  taken  possession  of  the  whole.    It  is  not  disputed 

that  the  whole  became  the  property  of  the  bankrupt  at  the  time 

when  the  order  was  given.    But  it  appears  that  by  the  custom 

of  the  trade  the  vendor  gives  a  sort  of  indulgence  to  the  vendee, 

by  continuing  to  pay  the  warehouse  room  for  14  days  after  the 

sale.    Except  in  this  respect,  however,  the  vendor  has  no  more 

concern  with  the  goods  sold  than  a  stranger.     The  question  is, 

Whether  it  be  not  too  late  for  the  vendor  to  claim  any  part  of 

the  goods  on  account  of  the  bankruptcy  of  the  vendee?  As  to 

those  bales  which  were  sent  away,  the  bankrupt  had  taken  actual 

possession,  and  therefore  no  question  can  arise ;  and  when  it  is 

admitted  that  he  had  taken  possession  of  a  part,  how  can  it  be 

said  that  he  had  not  taken  possession  of  the  whole  ?    The  price 

was  entire ;  and  the  whole  to  be  paid  for  by  one  bill.   On  a  former 

occasion  this  Court  decided  that,  where  a  part  of  the  goods  sold 

by  an  entu*e  contract  was  taken  possession  of,  the  vendee  had 

taken  possession  of  the  whole.    However  equitable  therefore  the 

claim  of  the  vendor  may  be  in  this  case  it  appears  to  me  that  he 

was  too  late  to  take  advantage  of  it.    It  is  of  greater  consequence 

that  the  law  should  be  as  uniform  as  possible,  than  that  the 

equitable  claims  pt  an  individual  should  be  attended  to ;   and 

as  I  cannot  distinguish  this  case  from  that  which  was  before 

decided  in  this  Court,  I  think  that  the  verdict  must  stand. 

Heath,  J. : 

I  am  of  the  same  opinion.    Though  the  goods  continued  in 
the  warehouse  of  the  defendant  after  *the  sale,  they  were  no       [  *72  ] 
longer  in  the  possession  of  the  vendor  for  any  purpose  whatso- 
ever.   The  jury  was  of  opinion  that  the  payment  of  warehouse- 
room  by  the  vendoi^  was  a  mere  indulgence  given  to  the  vendee. 
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Hammond    The  contract  being  entire,  and  part  having  been  taken  awar, 
AxDERsoK.    the  privilege  of  stopping  in  transitu  could  not  attach. 

BooKE,  J. : 

The  facts  of  this  case  are  too  strong  to  be  got  over.  The 
whole  of  the  goods  was  paid  for  by  one  bill ;  a  general  order 
was  given  for  the  delivery  of  the  whole,  and  the  purchaser  under 
that  order  went  and  took  away  a  part;  how  could  he  more 
effectually  change  the  possession  ? 

Ghambbe,  J. : 

The  privilege  of  stopping  in  transitu  appears  to  me  to  have 
been  carried  far  enough.  It  certainly  creates  an  inequality 
among  the  creditors,  by  giving  a  preference  to  one  over  the  rest- 
However,  I  have  no  objection  to  the  privilege  itself,  provided  it 
be  confined  within  proper  bounds.  But  was  there  not  here  a 
complete  delivery  of  the  goods  ?  The  payment  of  the  warehouse- 
room  by  the  vendor  cannot  make  a  difference.  The  vendor  of 
course  charges  just  so  much  more  as  will  pay  the  expense  of  the 
warehouse-room.  If  the  expense  had  been  paid  by  the  vendee, 
it  would  not  make  a  delivery  at  the  wharf  a  delivery  to  him. 
Nor  can  the  vendor  avail  himself  of  the  circumstance  of  the 
expenses  being  paid  by  him  to  prevent  a  delivery  to  the  vendee 
from  operating  as  such.  This  is  a  much  stronger  case  than  that 
of  Sluhey  v.  Heyicardy  which  proceeded  upon  the  principle  that 
a  deUvery  of  part  where  the  contract  was  entire  was  a  delivery 
of  the  whole.  But  here  there  was  an  actual  delivery  of  the  whole. 
There  the  person  who  made  the  delivery,  delivered  a  part  only 
out  of  the  ship.  But  here  the  bankrupt  had  actual  manual 
possession  of  every  article,  and  having  weighed  them  all  he 
took  upon  himself  to  separate  them.  It  seems  to  me  therefore 
[  ""S  ]  to  *be  perfectly  clear  that  the  original  vendor  had  no  claim,  and 
that  the  verdict  is  right. 

Rule  discharged. 
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MILLS  V.  GEAHAM.  isoi. 

(1  Bos.  &  P.  (N.  E.)  140—148.)  i\W^7. 

Where  goods  haye  been  delivered  to  an  infant  upon  a  supposed  con-        r  i^q  i 
tract  by  a  person  ignorant  of  the  infancy,  the  infant  on  repudiating  the 
contract  may  be  treated  as  having  obtained  the  goods  by  wrong ;  and 
(under  the  old  form  of  pleading)  may  be  sued  in  detinue. 

The  declaration  was  as  follows.  The  defendant  was  summoned 
to  answer  onto  the  plaintiff  in  a  plea,  that  he,  the  said  defendant, 
render  unto  the  said  plaintiff  certain  goods  and  chattels,  to  the 
value  of  800{.  of  lawful  money  of  Great  Britain,  which  the 
defendant  unjustly  detains  from  the  plaintiff;  and  thereupon 
the  plaintiff,  by  B.  H.  his  attorney,  complains  for  that  whereas 
the  plaintiff,  heretofore,  to  wit,  on,  &c.,  at,  &c.,  delivered  to  the 
defendant  the  goods  and  chattels  following,  that  is  to  say,  75  dozen 
of  skins  of  the  said  plaintiff  of  a  large  value,  to  wit,  of  the  value  of 
300i.  of  lawful  money  of  Great  Britain,  to  be  redelivered  by  the 
said  defendant  to  the  said  plaintiff  when  he  should  be  thereto 
requested;  nevertheless  the  said  defendant,  although  thereto 
often  requested,  hath  not  yet  delivered  the  said  goods  and 
chattels,  or  any  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  but  hath  hitherto  refused  and  still  doth  refuse  to 
deliver  the  same  to  the  said  plaintiff,  to  wit,  at,  &c.  And 
whereas  also  the  said  plaintiff  heretofore,  to  wit,  on,  &c.,  at, 
&c.,  was  lawfully  possessed  of  divers  other  goods  and  chattels, 
to  wit,  75  dozen  of  other  skins  of  a  large  value,  to  wit,  of  the 
value  of  SOOZ.  of  like  lawful  money,  and  being  so  thereof 
possessed,  the  said  plaintiff  afterwards,  to  wit,  on,  t&c,  at,  &c. 
casually  lost  the  said  last-mentioned  goods  and  chattels  out  of 
his  hands  and  possession,  and  the  same  *then  and  there  came  [  *141  ] 
to  the  hands  and  possession  of  the  said  defendant,  who  found 
the  same;  nevertheless  the  said  defendant,  well  knowing  the 
said  last-mentioned  goods  and  chattels  to  be  the  goods  and 
chattels  of  the  said  plaintiff,  and  to  him  of  right  to  belong  and 
appertain,  had  not  as  yet  delivered  the  said  last-mentioned  goods 
and  chattels,  or  any  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so  to  do,  but  hath  hitherto 
refused,  and  still  doth  refuse  to  deliver  the  same  to  the  said 
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Mills       plaintiff,  and  now  unjustly  detains  the  same  from  the  s&id 
Graham,     plaintiff,  to  wit,  at,  4tc.,  whereupon  the  said  plaintiff  saith  he  is 
injured,  and  hath  sustained  damage  to  the  amount  of  2001.  and 
therefore  he  brings  his  suit,  &c. 

Plea,  noji  detinet. 

The  cause  was  tried  before  Sir  James  Mansfield,  Ch.  J.  at  the 
Westminster  sittings  in  this  Term,  when  it  appeared  that  the 
defendant,  being  desirous  of  purchasing  some  skins,  applied  to 
the  plaintiff  to  sell  him  some,  which  the  latter  declined,  but 
agreed  to  let  him  have  skins  to  the  amount  of  275Z.  to  finish, 
for  the  finishing  of  which  the  plaintiff  was  to  pay;  that  the 
skins  having  been  delivered  accordingly,  the  plaintiff  afterwards 
applied  to  the  defendant  to  return  them,  offering  to  pay  any 
thing  that  might  be  due  ;  that  the  defendant  refused  to  return 
them,  and  again  wished  to  purchase  them,  offering  to  pay  the 
price  by  instalments  of  5Z.  per  month ;  that  the  plaintiff  still 
refusmg  to  sell  them,  the  defendant  declared  that   he  would 
contest  the  matter  at  law,  as  he  was  under  age,  which  was  the 
case.    His  Lordship  was  of  opinion  that  the  first  count  of  the 
declaration,  which  stated  a  bailment  of  goods  to  be  re-delivered 
upon  request,  was  not  supported  by  evidence  of  a  bailment  for 
a  special  purpose,  but  held,  that  notwithstanding  this  infancy  of 
the  defendant,  and  an  objection  to  the  allegation  on  the  second 
count,  that  the  goods  came  to  his  hands  by  finding,  the  plaintifi* 
[  *142  ]      was  *entitled  to  recover  upon  that  count.    Accordingly  a  verdict 
was  found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court. 

A  rule  nisi  for  a  nonsuit  having  been  obtained  on  a  former  day, 

She2)herd,  Serjt.  shewed  cause.     ♦    *     * 

[  143  ]  Best,  Serjt.  in  support  of  the  rule.     *     *    * 

[  H4  ]       Sir  James  Mansfield,  Ch.  J. : 

The  question  now  is,  Whether  the  evidence  given  at  the  trial 
was  such  as  to  maintain  the  last  count  of  the  declaration  ?  and 
it  seems  to  me  that  it  was.  The  plaintiff  indeed  delivered  the 
skins  to  the  defendant  to  be  finished;  but  this  delivery  was 
founded  upon  the  supposition  that  he  was  treating  with  a  man 
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\rho  was  capable  of  treating  \rith  him.    Being  for  some  reasons       Mills 
desirous  to  have  his  goods  again,  he  applies  to  the  defendant,     graham. 
who  refuses  to  return  them,  not  on  the  pretence  that  they  were 
delivered  for  a  special  purpose,  but  he  offers  to  buy  them  and 
pay  for  them  at  51.  per  month ;  and  when  this  is  declined,  he 
says,  that  he  is  under  age,  and  will  contest  the  matter  at  law. 
Then  what  was  the  contract  between  the  parties  ?    On  the  part 
of  the  defendant,  there  was  none.    The  contract  being  incom- 
plete, on  account  of  the  minority  *of  the  defendant,  the  case  is      C  '^^"^  3 
totally  different  from  those  which  have  been  founded  upon  a 
bailment.    A  bailment  of  goods  to  be  redelivered  imports  an 
agreement  to  redeliver ;  all  special  bailments  import  a  contract 
to  redeliver,  when   the   purpose  for    which    the    goods  were 
deposited  is  answered.    But  in  this  case,  for  want  of  a  capacity 
in  the  defendant  to  make  a  complete  contract,  no  bailment  was 
made.     This  being  the  case,  the  action  is  brought  in  detinue 
instead  of  trover.    Now  there  can  be  no  doubt  that  trover  might 
have  been  brought  on  the  conversion.    For  the  reasons  already 
stated,  I  do  not  see  how  the  goods  could  be  in  the  defendant's 
hands  under  what  the  law  calls  a  bailment.    He  first  fraudu- 
lently   received    them,  concealing    the    circumstances    of    his 
minority,  and  then  fraudulently  set  up  his  minority  as  a  defence 
against  the  plaintiff's  just  demand.     The  goods  being  wrong- 
fully in  the  defendant's  hands  from  the  beginning,  without  any 
valid  contract  between  him  and  the  plaintiff,  it  seems  to  me  that 
they  must  be  considered  in  the  tame  situation  as  if  the  defen- 
dant had  at  first  wrongfully  got  possession  of  them  without 
pretence  of  bailment.    If  that  be  so,  what  objection  can  there  be 
to  the  plaintiff's  recovery  upon  the  second  count?    It  is  not 
disputed  that  a  count  in  detimiey  framed  upon  a  supposed  finding, 
may  be  supported  if  the  goods  are  wrongfully  in  the  defendant's 
possession.    Without  going  further,  it  appears  to  me  that  the 
second  count  was  supported  by  the  evidence  given ;  and  it  will 
therefore  be  unnecessary  to  comment  upon  the  doctrine  in  the 
cases  t  which  have  been  mentioned.    At  the  same  time,  it  mav 
be  observed  that  no  case  has  been  cited  to  prove,  that  where 
the  detention  is  wrongful  the  declaration  may  not  always  be 

t  Kettle  Y.  Bromsall,  Willes,  118;  Cooper  v.  Chittt/,  1  Burr.  31. 
II.R. — ^voL.  vni.  8  D 


770  1804.    EX.    1  BOS.  &  P.  (N.  E.)  145—147.       [b.k. 

MII.LS  supported  upon  an  allegation  of  finding:  though  perhaps  in 
(Sbaham.  cases  of  special  bailments,  it  may  be  fit  to  require  that  the 
plaintiff  should  declare  specially,  yet  I  will  not  say  that  it  is 
[  *146  ]  necessary  even  in  these  cases.  In  trover,  the  *plaintiff  always 
alleges  a  finding,  but  never  proves  it ;  and  from  the  very  nature 
of  the  thing,  it  is  often  incapable  of  proof.  A  wrongful  conver- 
sion, or  a  wrongful  detainer  after  demand,  is  considered  as 
evidence  of  finding;  and  I  can  see  no  reason  for  making  a 
distinction  between  an  allegation  of  finding  in  an  action  of 
trover,  and  such  an  allegation  in  an  action  of  detinue.  If  the 
allegation  were  strictly  true,  it  could  scarcely  ever  be  proved  in 
either  case,  unless  the  defendant  had  himself  acknowledged  the 
finding.  Besides,  if  the  allegation  of  a  particular  bailment  is 
material,  it  is  also  traversable.  But  trhe  plea  of  the  defendant 
here  is,  that  he  does  not  detain  in  manner  and  form  as  the 
plaintiff  has  alleged.  This  does  not  apply  to  the  finding.  But 
without  professing  to  decide  this  point,  it  is  suificient  to  say, 
that  the  goods  did  not  come  to  the  defendant  under  what  could 
properly  be  called  a  bailment.  They  came  into  his  hands  by 
fraud.  And  the  right  of  the  plaintiff  must  be  considered  just 
the  same  as  if  the  goods  had  come  to  the  defendant's  hands 
without  pretence  of  right  or  delivery. 

Heath,  J. : 

I  am  of  the  same  opinion.  I  think  there  is  much  weight  in 
what  has  been  said  respecting  special  bailments,  and  perhaps  in 
such  cases  the  special  delivery  ought  to  be  declared  upon,  and 
may  be  traversed.  But  here  the  goods  came  into  the  defendant's 
possession  by  wrong.  If,  therefore,  it  was  necessary  to  declare 
specially,  it  would  be  necessary  to  set  out  all  the  evidence ;  but 
there  is  no  ground  for  contending  that,  and  it  would  be  attended 
with  great  expense.  It  is  true,  that  in  detinue  by  am  heir  at  law 
for  charters,  it  is  not  sufficient  for  him  to  say  that  he  was 
possessed  of  them ;  his  right,  however,  is  not  a  personal  right, 
but  a  right  arising  from  the  land ;  it  is  necessary,  therefore,  for 
him  to  set  out  his  right  as  heir. 

[M7]       EooKE,  J.: 

The  declaration  itself  is  admitted  to  be  good,  and  the  only 
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question  is  upon  the  proof.  Now  the  allegation  is  either  Hills 
material,  or  it  is  not.  If  it  be  taaterial,  it  ought  to  be  traversed,  oraham. 
in  order  to  be  put  in  issue ;  and  if  it  had  been  put  in  issue,  I 
should  have  inclined  to  think  it  had  been  proved  in  this  case ; 
for  the  goods  did  not  come  to  the  defendant's  hands  by  contract ; 
and  if  they  came  by  wrong,  I  do  not  think  it  very  material 
whether  they  came  by  actual  finding  or  were  obtained  by 
fraud.  But  whatever  might  have  been  the  case  if  the  finding 
had  been  put  in  issue,  I  am  of  opinion  that  the  evidence  supports 
this  declaration. 

Ghambre,  J. : 

The  action  of  detinue  is  as  old  as  any  action  known  to  the  law, 
and  yet  it  is  rather  extraordinary  that  the  subject  of  objection  in 
the  present  case  has  never  been  brought  into  question.  Many  . 
cases  might  be  put  to  which  an  action  of  detinue  could  not  apply, 
unless  this  general  mode  of  declaring  were  allowed.  Only  three 
modes  of  stating  the  inducement  appear  by  the  entries  to  have 
been  used.  One  is  on  a  bailment,  another  on  finding,  and  a 
third  on  purchase.  But  the  precedents  do  not  comprehend  half 
the  cases  which  might  arise.  Suppose  a  bailment  were  made  to 
A.,  and  that  the  goods,  after  passing  through  several  hands, 
come  into  the  hands  of  B.  Gould  it  be  necessary  to  trace  the 
progress  of  the  goods  through  all  the  hands  into  which  they  had 
passed?  In  this  case,  I  believe  that  the  practice  has  been  to 
declare  upon  a  finding,  as  has  been  done  in  the  present  case.  1 
am  not  certain  that  the  finding  has  not  been  literally  proved  in 
this  case:  for  it  is  not  ,clear  that  the  word  "finding"  is  to  be 
confined  to  the  sense  of  picking  up  a  thing  which  has  been 
casually  lost.  The  form  of  proceeding  in  trover  is  very  material 
on  this  point,  and  seems  to  warrant  us  in  considering  the  finding 
merely  as  inducement.  To  the  present  day,  no  case  -has  ever 
arisen  in  which  it  has  *been  thought  necessary,  upon  the  plea  [  *us  ] 
of  non  detinetf  to  prove  precisely  the  finding  alleged.  This  mode 
of  declaring  seems  to  be  adapted  to  cases  the  proof  of  which  is 
diflScult.  Whether  a  special  bailment  ought  to  be  set  forth  or 
not,  and  whether  such  bailment  might  be  traversed,  I  will  not 
eay ;  but  I  am  far  from  saying  that  it  might.    But  if  it  might. 
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Hills  issue  must  be  taken  accordingly.  With  respect  to  declarations 
Gbahax.  by  an  heir  at  law,  it  is  true  that  the  plaintiff  must  give  such  a 
description  of  the  goods  as  to  shew  that  they  belong  to  him  as 
heir ;  and  it  may  be  required  that  he  should  shew  how  he  is 
heir,  and  that  the  deeds  relate  to  the  lands  of  which  he  is  heir. 
But  here  I  entirely  concur  in  thinking  that  sufficient  proof  has 
been  given  to  entitle  the  plaintiff  to  recover. 

Rule  discharged. 


1804.  Ex    PAETE    ANN    KNEE-t 

^^'  ^^'  (1  Bos.  &  p.  (N.  E.)  148—160.) 

[  148  ]  The  mother  of  an  mfant  iUegitimate  child  is  entitled  to  the  cuatody  of 

the  child  in  preference  to  the  father,  though  from  his  circumatanoes  he 
may  be  better  able  to  educate  it. 

This  was  an  application  for  an  habeas  corpus  to  bring  up  the 
body  of  an  infant  illegitimate  child,  in  order  to  restore  it  to  the 
mother.  It  appeared  by  the  affidavits,  that  the  child  had  been 
placed  by  consent  of  the  father  and  mother  under  the  care  of  a 
nurse ;  that  it  was  afterwards  removed  by  the  father  to  another 
woman ;  that  the  father  then  went  abroad,  having  entrusted  Mr. 
Brandon,  a  friend,  with  the  superintendence  of  the  child ;  that 
Mr.  Brandon  (to  whom  the  writ  was  prayed  to  be  directed) 
wished  to  have  the  child  placed  with  some  person  where  the 
[  *149  J  ^mother  could  have  access  to  the  child,  and  under  those  circum- 
stances was  willing  to  pay  for  its  maintenance,  but  the  mother 
insisted  upon  having  it  delivered  up  to  her. 

The  child  being  brought  up,  and  the  mother  being  present. 

Shepherd,  Serjt.  shewed  cause,  and  urged  that  it  would  be  for 
the  benefit  of  the  child  that  it  should  be  placed  with  some  person 
whom  the  father  might  approve,  as  the  father,  from  his  situation 
in  life,  was  better  able  to  maintain  the  child  than  the  mother. 

Best,  Serjt.  contra,  insisted  upon  the  right  of  the  mother  to 
the  custody  of  her  own  child,  and  referred  to  The  King  v.  De 

t  See  i?.  V,  Na$k  (1883)  10  Q.  B.  D.  454,  456,  62  L.  J.  Q,  B.  442,  48  L.  T. 
447.— E.  0. 
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MannevUU,  (5  East,  221,  t)  and  The  King  v.  MoaeUy,  (5  East,    kss  Knee, 
224, t  in  notis),  and  Tlie  King  v.  Soper  (5  T.  R.  278  § ).  ^*  P^*- 

Sib  James  Mansfield,  Ch.  J. : 

There  is  no  affidavit  before  the  Court  to  shew  any  ground  of 
apprehension  that  the  child  would  incur  any  danger  from  being 
left  with  the  mother.  It  is  not  unlikely  indeed  that  by  granting 
this  application  we  may  be  doing  a  great  prejudice  to  the  child, 
but  still  the  mother  is  entitled  to  the  child  if  she  insists  upon  it. 
The  application  in  this  case  may  have  arisen  from  pure  affection, 
and  the  mother  may  be  disposed  to  take  care  of  the  child ;  but  it 
is  not  probable  that  it  will  be  so  advantageously  brought  up 
under  her  care  as  under  the  care  of  some  person  whom  the 
father  approves  of.  It  often  happens  that  the  mother  insists 
upon  the  custody  of  the  child,  not  so  much  out  of  regard  to  the 
child  itself,  as  with  a  view  to  make  the  father  pay  a  sum  of 
money  towards  its  maintenance  and  education.  Nevertheless 
^the  mother  must  have  the  child  unless  some  ground  be  laid  by  [  •iso  ] 
affidavit  to  prevent  it.    Let  the  child  be  delivered  to  the  mother. 

Accordingly,  the  other  Judges  being  of  the  same  opinion,  the 
child  was  delivered  to  the  mother  in  Court. 

t  P.  693,  anU.  %  P.  695,  ante,  §  2  E.  E.  697. 


774  1805.    C.  P.    1  BOS.  &  P.  (N.  E.)  151—152.      [e.r. 


C.  P.  HILARY  TERM. 


1805.       LITTLEDALE  and  Others,  Assignees  of  KENYON, 
—  '  A  Bankrupt,   v.  DIXOK". 

[  151  ]  (1  Bos.  &  P.  (N.  R.)  151—153.) 

In  effecting  a  policy  on  the  8tk  January  at  WhiteHaven,  on  a  eihip 
**  at  and  from  Barbadoes  to  Liyerpool,'*  a  broker's  letter  wasjirodnced, 
stating  that  the  ship  insured  was  not  coppered,  but  a  slow  sailer ;  was 
expected  to  haye  sailed  on  the  28th  Noyember;  and  that  the  Barton, 
a  coppered  yessel  and  very  fleet,  which  had  sailed  the  24th  from  Barba- 
does, had  arriyed  on  the  5th  January,  but  notice  was  taken  of  ths 
Agreeable,  another  coppered  and  fleet  vessel,  which  sailed  the  29th 
Noyember,  haying  also  arriyed  on  the  same  day  as  the  Barton.  After 
yerdict  for  the  plaintiff,  the  Court  refused  to  grant  a  new  trial  on  the 
groimd  of  concealment.! 

This  was  an  action  upon  a  policy  of  insurance  on  board  the 
Cumberland  at  and  from  Barbadoes  I  to  Liverpool. 

The  cause  was  tried  before  Chambre,  J.  at  the  Guildhall 

sittings  after  last  Trinity  Term,  when  it  appeared  that  the  poHcj 

was  effected  at  Whitehaven,  in  consequence  of  a  letter  of  orders 

written  by  a  broker  at  Liverpool,  on  the  8th  day  of  January,  in 

which  he  said,  *^  The  Cumberland  we  expect  will  have  taken  her 

departure  from    Barbadoes  on  the    26th  of    November.    The 

Barton  sailed  on  the  24th,  and  arrived  at  Liverpool  on  Sunday 

[  *152  ]      last  (5th  of  ^January,)  but  she  is  coppered  and  a  remarkably 

fleet  vessel ;  "  that  another  ship  called  the  Agreeable y  which  left 

Barbadoes  on  the  29th  of    November,  had    also   arrived   at 

Liverpool  on  the    5th    of    January,    but  that    she    also    was 

coppered  and  a  remarkably  fast  sailer ;   that  an  entry  of  the 

arrival  of  both  these  vessels,  on  the  5th  of  January,  had  been 

made  in  the  broker's  book  at  Liverpool ;    that  the  Cumberland 

was  not  coppered,  and  was  full  built,  and  a  slow  sailer ;  and  was 

not  considered  as  a  iBiBsing  ship  at  the  time  when  the  letter  of 

orders  was  written ;  and  it  was  sworn  by  a  witness  for  the 

plaintiff  that  the  knowledge  of  the  arrival  of  the  Barton  and 

t  See  Wilha  y.  Glover^  p.  709  ante,         %  Barbados  is  the  correct  and  now 
and  cases  cited  in  note  there. — B.  C.      generally  used  form. — ^F.  P. 
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Agreeable  could  not  vary  the  premium.    The  loss  being  proved,   ^"J^?^^^ 

a  verdict  was  found  for  the  plaintiffs.  v. 

Dixov. 

Shepherd,  Serjt.  now  moved  for  a  rule  nisi  to  set  aside  this 

verdict,  and  have  a  new  trial ;   insisting  that  the  broker  had 

concealed   a  material  circumstance  in  omitting  to  state   the 

arrival  of  the  Agreeable,  with  which  he  was  acquainted ;  and 

that  the  terms  of  his  letter  were  equivalent  to  an  assertion  that 

the  Barton  was  the  only  ship  which  had  arrived. 

Sir  James  Mansfield,  Ch.  J. : 

The  sole  question,  as  it  seems  to  me,  and  which  the  jury  alone 
was  capable  of  deciding,  was  whether  the  arrival  of  these  two 
ships  could  be  a  ground  for  considering  the  Cumberland  as  out 
of  time.  On  this  point,  this  Court  cannot  overturn  the  opinion 
of  the  jury.  It  is  not  because  one  or  two  ships  had  arrived  three 
days  before  the  insurance  was  ordered,  that  the  Cumberland  was 
to  be  considered  as  a  missing  ship.  The  witness  states,  that  if 
the  underwriters  had  been  informed  of  the  arrival  both  of  the 
Barton  and  Agreeable,  it  would  not  have  made  a  difference  in 
the  premium.  Is  there  any  case  in  which  the  single  circumstance 
of  the  arrival  of  two  ships  has  been  considered  as  a  matter 
necessary  to  be  disclosed  ?  The  *jury  having  decided  upon  the 
evidence  before  them,  we  ought  not  to  disturb  their  verdict. 

Heath,  J.  of  the  same  opinion. 

SooKE,  J.  : 

There  is  no  doubt  of  the  general  proposition  that  every 
material  circumstance  must  be  disclosed  ;  but  it  was  for  the  jury 
to  say  how  far  the  circumstance  in  question  was  material ;  and 
as  they  have  decided  upon  it,  what  ground  have  we  to  say  that 
they  have  done  wrong  ? 

Chambre,  J. : 

I  was  satisfied  with  the  verdict.    I  left  it  to  the  jury  to  deter- 
mine whether  the  broker  had  fraudulently  suppressed  the  arrival   . 
of  one  ship  when  he  communicated  the  arrival  of  the  other. 

Shepherd  took  nothing  by  his  motion. 
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\«»6-       CHEISTOPHEE  ANDEEW   v.   THOMAS   PEAKCE, 
—  Executor  op  P.  BEST. 

[  168  ]  (1  Bos.  &  P.  (N.  E.)  15a— 163.) 

If  tenant  in  tail  male  demise  for  a  term  of  99  years,  and  his  lessee 
assign  over  to  another,  but  before  such  assignment  tenant  in  tail  male 
dies  without  issue  male,  no  action  of  covenant  upon  the  lease  can  be 
maintained  against  the  representatives  of  the  grantor  by  such  assignee, 
the  lease  being  void  at  the  time  of  the  assignment,  and  no  interest 
passing  under  it. 

Covenant.  The  declaration  stated,  that  by  indenture,  dated 
the  25th  of  February,  1764,  P.  Best,  the  defendant's  testator, 
demised  to  one  John  Garland  and  his  assigns  a  certain  messuage 
and  tenement,  commonly  known  by  the  name  of  Lower  Bofindle, 
in  the  county  of  Cornwall,  for  the  term  of  99  years,  at  the  yearly 
rent  of  41.  per  annum,  covenanting  that  he,  the  said  P.  Best,  at 
the  time  of  the  grant  and  demise,  had  in  himself  good,  right, 
and  lawful  and  absolute  authority  to  grant  and  demise  the  said 
premises;  and  also  for  the  quiet  enjoyment  of  the  said  John 
Garland,  his  executors,  administrators,  and  assigns,  during  the 
said  term,  without  the  let,  hindrance,  molestation,  or  denial  of 
him  the  said  P.  B.,  his  heirs  and  assigns,  and  of  all  and  every 
other  person  whatsoever ;  that,  by  virtue  of  the  said  demise,  the 
said  John  Garland,  on  the  25th  of  February,  1764,  entered  into 
the  said  premises  and  became  possessed  thereof,  and  that  after- 
wards, viz.  by  deed  of  the  22nd  of  June,  1791,  he  assigned  to  one 
John  Bennett,  his  executors,  administrators,  and  assigns  the 
said  demised  premises  for  the  residue  of  his,  the  said  John 
Garland's,  term  therein ;  that  John  Bennett  accordingly 
entered,  and  afterwards,  viz.  by  deed  of  the  2nd  of  November, 
1801,  assigned  to  the  plaintiff,  his  executors,  administrators,  and 
assigns  the  said  premises  for  the  remainder  of  the  said  term  then 
to  come  and  unexpired;  that  the  plaintiff  accordingly  entered 
and  was  possessed  thereof  until  ejected  therefrom.  The  decla- 
ration then  alleged,  '^  that  the  said  P.  Best,  deceased,  at  the  time 
of  making  the  said  indenture  of  lease,  had  not,-  nor  had  he,  at 
any  other  time  whatsoever,  any  right  or  title  to  the  said  demised 
premises,  with  the  appurtenances,  or  any  part  thereof,  in  him, 
I  ♦159  ]      the  said  P.  Best,  deceased,  *in  his  life  time,  or  any  authority 
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'whatsoever,  whereby,  or  by  virtue  whereof,  he,  the  said  P.  Best,  Ajtdbew 
deceased,  might  or  could  lease  or  demise  the  said  demised  pbabce. 
premises,  or  any  part  thereof,  with  the  appurtenances,  or  any 
part  thereof,  to  the  said  John  Garland,  to  hold  the  same,  or  any 
part  thereof,  to  him  the  said  John  Garland,  his  executors, 
administrators,  or  assigns,  from  the  said  24th  day  of  February, 
1764,  for,  and  during,  and  unto  the  full  end  and  term  of  99  years 
from  thence  next  ensuing,  and  fully  to  be  complete  and  ended ; 
and  that  after  the  making  of  the  said  demise  by  the  said  P.  Best 
deceased,  and  after  the  said  plaintiff  became  such  assignee  of 
the  said  demised  premises  as  and  during  the  continuance  of 
the  said  term,  to  wit,  on  the  Ist  day  of  January,  in  the  year  of 
our  Lord  1802,  at  Bodmin  aforesaid,  in  the  county  of  Cornwall 
aforesaid,  the  said  Thomas  Pearce  became  and  was  lawfully  and 
rightfully  entitled  to  have  and  enjoy  the  immediate  possession  of 
the  said  demised  premises,  with  the  appurtenances,  under  and  by 
virtue  of  a  title  thereto,  in  opposition  to  the  said  title  of  the  said 
plaintiff  to  the  possession  thereof ;  and  the  said  Thomas  Pearce 
being  lawfully  and  rightfully  entitled  to  the  said  immediate 
possession  of  the  said  demised  premises,  with  the  appurtenances 
of  the  said  Thomas  Pearce,  afterwards  and  while  the  said  plain- 
tiff so  was  in  possession  of  the  said  demised  premises,  with  the 
appurtenances,  and  before  the  expiration  of  the  said  term  of  99 
years  thereof  demised  by  the  said  P.  Best  deceased  as  aforesaid, 
to  wit,  on,  &c."  proceeding  to  state  an  ejectment  for  the  premises 
by  T.  Pearce,  and  judgment  against  the  present  plaintiff,  and  writ 
of  possession  in  consequence ;  and  concluding  that  the  said  P. 
Best  deceased,  in  his  life  time,  and  the  said  T.  Pearce,  executor 
as  aforesaid,  since  his  death  had  not  kept  their  covenant  with  the 
plaintiff  since  he  became  assignee  of  the  covenant  made  by  the 
said  P.  Best,  in  his  life  time,  with  the  said  John  Garland  and  his 
assigns. 

The  defendant  pleaded,  ''  that  the  said  P.  Best,  mentioned  in  [  ^^o  j 
the  said  declaration,  at  the  time  of  making  the  said  indenture  of 
demise  therein  mentioned,  and  from  thence  until  and  at  the  time 
of  his  death  hereinafter  mentioned,  was  seised  in  his  demesne  as 
of  fee  tail  male  of  and  in  the  said  tenements,  with  the  appurten- 
ances, mentioned  in  the  said  declaration  and  in  the  said  inden- 
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Akdbew  tare  of  demise,  that  is  to  say,  to  him  and  the  heirs  male  of  his 
Peabce.  body  lawfully  issuing,  and  being  so  seised  thereof,  he,  the  said 
P.  Best,  afterwards  and  before  the  making  of  the  said  supposed 
indenture  of  assignment  between  the  said  John  Bennett  and  the 
said  plaintiff,  also  mentioned  in  the  said  declaration  (to  wit),  on 
the  4th  day  of  June  in  the  year  of  our  Lord  1794,  at,  &c.  died  so 
seised  of  such  his  estate  of  and  in  the  said  tenement  with  the 
appurtenances  without  heir  male  of  his  body  lawfully  issuiog ; 
and  so  the  said  defendant  says  that  before  the  making  of  the  said 
indenture  of  assignment  between  the  said  John  Bennett  and  the 
said  plaintiff,  (to  wit)  on  the  said  4th  day  of  June  in  the  said 
year  of  our  Lord  1794,  upon  the  death  of  the  said  P.  Best,  the 
said  term  of  years  in  the  said  tenements,  with  the  appurtenances, 
granted  by  the  said  indenture  of  demise  mentioned  in  the  said 
declaration,  and  the  estate  and  interest  of  the  said  John  Bennett 
in  the  same  tenements,  ceased,  and  became  and  were  wholly  void, 
ended,  and  determined."  To  this  plea  the  plaintiff  demurred, 
and  the  defendant  joined  in  demurrer. 

Lens,  Serjt.  in  support  of  the  demurrer : 

Whether  the  term  of  years  became  absolutely  void  or  only 
voidable  under  the  death  of  Peter  Best,  still  his  executor  is  liable 
under  the  covenant,  to  make  a  compensation  to  the  plaintiff  for 
having  the  term  taken  away  from  him  before  its  natural 
expiration.  It  will  be  said  that  as  the  term  was  at  an  end  upon 
.  the  death  of  Peter  Best  nothing  passed  to  the  plaintiff,  and  he  is 
not  assignee.  But  I  contend  that  the  defendant  is  estopped  from 
[  *i^^  ]  setting  up  *that  by  way  of  answer  which  is  the  ground  of 
complaint.  P.  Best  covenanted  that  he  had  a  right  to  demise 
for  99  years,  and  the  plea  amounts  to  nothing  more  than  stating 
a  fact  to  have  happened,  which  shews  that  the  title  was  defective. 
An  indenture  of  demise  estops  both  parties  from  saying  anything 
contrary  to  the  demise ;  thus  in  Palmer  v.  Ekins,  2  Lord  Raym. 
1550,  which  was  an  action  of  covenant  for  rent,  it  was  determined 
that  the  lessee  could  not  plead  that  the  lessor  before  the  demise 
had  conveyed  away  the  premises  in  fee,  for  that  such  plea  only 
amounted  to  nil  liabuit  in  tenementis,  and  that  the  assignee  might 
take  advantage  of  the  estoppel  as  well  as  the  lessor  himself. 
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Prcud,  Serjt.  contra :  axdrew 

It  is  admitted  that  the  term  of  years  became  void  upon  the      teabce. 
death  of  the  tenant  in  tail ;  the  only  question  therefore  is, 
Whether  the  executor  be  bound  by  the  estoppel?    Where  an 
interest  passes  by  the  indenture  of  lease,  and  that  interest  after- 
wards determines,  the  estoppel  ceases.     Thus  it  is  said  in  Co. 
Litt.  47  b.     '^  If  A.y  lessee,  for  the  life  of  B.,  make  a  lease  for 
years  by  indenture,  and  after  purchase  the  reversion  in  fee,  and 
B.  die,  A.  shall  avoid  his  own  lease,  for  he  may  confess  and  avoid 
the  lease  which  took  effect  in  point  of  interest  and  determined  by 
the  death  of  B."    In  the  case  of  Bmdncll  v.  Roberts,  2  Wils. 
143,  which  was  an  action  of  covenant  by  the  plaintiff,  as  heir  in 
reversion  in  fee  to  his  father,  who  was  the  lessor,  against  defen- 
dant, who  was  the  lessee,  the  defendant  pleaded  that  the  father 
was  only  tenant  for  life  and  that  the  lease  determined  at  his 
death,  and  traversed  that  the  reversion  belonged  to  him.     The 
Court  agreed  with  the  counsel  for  the  defendant,  that  during  the 
life  of  the  lessor  the  defendant  would  have  been  estopped,  but  he 
being  dead,  and  the  lease  thereby  at  an  end,  the  lessee  was  as  it 
were  unmuzzled,  and  not  estopped  to  plead  the  truth.     This 
doctrine  is  also  clearly  laid  *down  in  TreporVs  case,  6  Co.  Eep.       [  *162  ] 
15  a,  where  the  plaintiff  having  declared  upon  a  lease  by  A.  and 
B.,  and  it  appearing  that  A.  was  tenant  for  life,  remainder  to  B.  in 
fee,  and  that  both  joined  in  the  indenture  of  lease,  and  that  A. 
was  still  alive,  it  was  resolved  that  it  was  the  lease  of  A.  during 
his  life,  and  the  confirmation  of  B.  and  after  the  death  of  A.,  the    ' 
lease  of  B.,  and  the  confirmation  of  A. ;  and  it  was  adjudged 
against  the  plaintiff,  for  it  was  said  that  though  the  lease  was  by 
indenture,  it  should  be  no  conclusion,  for  when  the  deed  doth 
nothing  enure  by  passing  of  an  interest,  it  shall  not  be  taken  to 
be  any  conclusion  no  more  than  the  lease  for  years  of  lessee  for 
life  by  deed  indented  shall  be  an  estoppel  after  his  death.     This 
doctrine  is  further  confirmed  in  Blake  v.  Foster,  8  T.  E.  487.  t 
On  this  day  the  opinion  of  the  Court  was  delivered  by 

Sib  Jambs  Mansfield,  Ch.  J. : 

This  is  an  action  of  covenant,  and  the  declaration  states  that 
Peter  Best  in  1764  demised  the  premises  in  question  for  99  years 

t  5  R.  R.  419. 
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andbew  to  John  Garland,  and  covenanted  that  he  had  good  right  to  make 
Peabce.  s^^h  demise,  and  that  Garland  should  quietly  enjoy  the  premises 
daring  the  said  term ;  that  Garland  in  1791  assigned  to  Bennett, 
and  Bennett  in  1801  assigned  to  the  plaintiff,  who  was  ejected  by 
Thomas  Fearce  under  a  title  superior  to  that  of  Peter  Best.  The 
plea  states  that  Peter  Best,  at  the  time  of  the  demise,  was  seised 
of  the  premises  in  tail  male,  and,  before  the  assignment  by 
Bennett  to  the  plaintiff,  died  so  seised  without  heirs  male  of  his 
body,  whereupon  the  term  of  years  ceased  and  determined. 
Upon  these  pleadings,  it  is  clear  that  Peter  Best  had  no  power  to 
make  a  demise  of  these  premises  to  continue  for  99  years  if  he 
should  die  without  issue  male  ;  but  that  it  was  a  good  lease  so 
long  as  he  should  live,  and  he  might  have  lived  till  the  end  of  99 
[  *163  ]  years.  On  this  demurrer  every  fact  *is  admitted :  it  is  clear 
therefore  that  at  the  time  when  Bennett  assigned  to  Andrew, 
Bennett  had  no  interest  in  the  premises ;  the  lease  is  stated  to 
have  become  absolutely  void  by  the  death  of  Peter  Best  without 
heir  male.  The  lease  then  having  become  absolutely  void,  what 
could  be  the  operation  of  the  assignment  by  Bennett  to  Andrew  ? 
He  could  neither  assign  the  lease  nor  any  interest  under  it 
because  the  lease  was  gone.  What  right  of  any  sort  had 
Bennett  ?  If  any  thing,  it  could  only  be  aright  of  action  on  the 
covenant,  and  that  could  not  be  assigned  by  law.  As  the  person 
who  made  the  assignment  had  no  interest  in  the  premises,  the 
assignment  itself  could  have  no  operation.  Consequently  there 
is  no  ground  upon  which  the  present  action  can  be  maintained, 
and  therefore  judgment  must  be  given  for  the  defendant. 

Judgment  for  ike  defendanU 


i8or,.  SCOTT  AND  Another  v.  THOMPSON. 

^«-  (1  Bob.  &  P.  (N.  R.)  181—187.) 

_  Policy  on  goods  on  board  a  particular  ahip  from  A.  to  B.  "against 

^        -'  Bea-risk  and  fire  only ;  "  in  the  course  of  the  voyage  from  A.  to  B.  the 

ship  was  carried  out  of  the  course  of  the  voyage  by  a  king's  ship,  but 
being  afterwards  released,  she  proceeded  on  the  voyage  insured ;  and 
while  so  proceeding,  the  goods  insured  sustained  sea-damage :  held  that 
the  underwriters  were  liable  for  this  loss. 

This  was  an  action  on  a  policy  of  insurance,  dated  16th 
September,  1801,  at  and  from  Liverpool  to  Amsterdam,  against 
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sea-risk  and  fire  only,  upon  goods  on  board  the  ship  or  vessel,       8cott 
called  the  Sophia  Frederica,  at  three  guineas  and  an  half  per  r. 

cent.    The  defendant  underwrote  for  200Z.,  and  the  interest  was      "ompson. 
averred  to  be  in  the  plaintiffs.     The  action  was  brought  to 
recover  an  average  loss  sustained  by  sea-damage.    The  cause 
came  on  to  be  tried  the  21st  day  of  December,  1804,  before 
Chambre,  J.  and  a  special  jury,  when  a  verdict  was  found  for 
the  plaintiffs,  by  consent,  for  200Z.,  to  be  reduced  by  a  reference 
in  respect  to  the  amount,  in  case  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  recover  upon  the  following  case. 
The  defendant  underwrote  the  policy  in  question  for  200Z.,  and 
received  the  premium ;  the  ship  was  a  neutral  vessel  belonging 
to  Dantzic ;   154  cases  of  Havannah  sugar,  *at  the  value  of      r  *1B2  ] 
1,4692.  la.  lid.,  the  property  of  the  plaintiffs,  were  shipped  at 
Liverpool  for  Amsterdam  previous  to  the  voyage,  which  were 
loaded  under  his  Majesty's  licence  for  the  voyage,  and  were  the 
subject  of  the  insurance.    On  the  22nd  September,  1801,  the 
said    vessel  and  cargo  sailed  from  Liverpool  upon  the  said 
voyage,  staunch,  strong,  in  good  order  and  condition,  and  well 
and  sufficiently  provided  in  all  respects.    About   10  a.m.  on 
the  1st  October,  in  the  course  of  the  said  voyage,  the  said  vessel 
was  boarded  by  his    Majesty's    brig    Raven,  commanded    by 
Captain  James  Saunders,  who  took  possession  of  the  Sophia 
Frederica,  and  carried  her,  against  the  will  of  the  captain  and 
crew,   out  of  the  course  of  her  voyage  to  Amsterdam,   into 
Falmouth,  where  she  arrived  about  12  at  night,  the  same  day, 
in  possession  of  and  under  the  direction  of  the  officers  of  his 
Majesty's  said  ship  the  Raven,  who  moored  and  detained  her 
there  until  the  12th  November,  1801.     On  the  12th  November, 
she  was  released  and  immediately  proceeded  from  Falmouth  for 
Amsterdam.     On  the  20th  November,  being  off  the  coast  of 
Holland,  she  was  there  detained  by  tempestuous  weather  until 
the  24th,  during  which  time  she  sprung  a  leak,  and  on  the  24th 
November  she  arrived  at  Amsterdam,  and  unloaded  her  cargo, 
which  was  found  to  have  sustained  sea-damage;   but  it  was 
admitted  on  the  part  of  the  plaintiff,  that  no  part  of  such  sea- 
damage  happened  before  her   detention   by  the    brig    Raven. 
When  the  said  vessel  sailed  from  Liverpool,  she  was  furnished 
with  all  the  proper  documents  for  the  said  voyage,  which  were 
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on  board  her  at  the  time  of  the  said  detention.  On  the  part  of 
the  defendant,  it  was  contended  that  the  said  ship,  being  so  taken 
out  of  the  course  of  her  voyage  to  Amsterdam  into  Fabnouth, 
Avas  a  deviation,  and  put  an  end  to  the  insurance.  The  question 
for  the  opinion  of  the  Court  was,  Whether  imder  the  circum- 
stances of  this  case,  the  plaintiffs  were  entitled  to  recover  ?  If 
the  Court  *should  be  of  opinion  that  the  said  goods  were  covered 
by  the  insurance,  after  the  ship  was  so  taken  out  of  the  course 
of  her  voyage,  a  verdict  was  to  be  entered  for  the  plaintiffs  for 
such  damages  as  the  arbitrator  should  find  due.  If  the  Court 
should  be  of  opinion  that  the  insurance  was  determined  by  the 
above  circumstance,  then  the  verdict  to  be  entered  for  defendant. 
It  was  agreed  at  the  trial,  that  at  the  desire  of  either  party, 
this  case  might  be  turned  into  a  special  verdict. 

Bayley,  Serjt.  for  the  plaintiffs : 

The  only  question  arising  upon  this  case  is,  Whether  the 
underwriters  are  discharged  on  the  ground  of  the  injury  having 
happened  to  the  cargo  out  of  the  direct  course  of  the  voyage, 
and  in  a  place  to  which  the  ship  would  not  have  gone  but  for 
the  forcible  interference  of  the  cruizer  by  which  she  was 
detained?  Deviation  may  be  excused  by  the  circumstances 
which  caused  it,  as  if  it  be  to  seek  convoy  or  to  avoid  a  storm. 
In  Elton  v.  Brogden,  2  Str.  1264,  where  a  policy  was  effected 
on  a  ship,  carrying  letters  of  marque,  from  Bristol  to  Newfound- 
land, and  the  orders  of  the  owners  were  to  put  a  few  hands  on 
board  any  prize  that  might  be  taken,  and  send  her  to  Bristol, 
but  that  the  ship  should  proceed  to  Newfoundland;  notwith- 
standing which,  the  crew  obliged  the  captain  to  go  back  to 
Bristol  with  a  prize  taken  in  the  voyage,  and  in  so  doing  the 
ship  insured  was  captured ;  it  was  held  that  this  deviation  was 
excused  on  account  of  the  force  exercised  on  the  captain.  In 
this  case  the  deviation  is  excused  because  it  was  imavoidable ; 
and  if  so,  the  voyage  was  not  thereby  put  an  end  to.  Notwith- 
standing this  policy  is  confined  to  sea-risk  and  fire,  the  under- 
writers take  upon  themselves  any  loss  arising  from  either  of 
these  causes,  though  occasioned  by  a  delay  and  protraction  of  the 
voyage,  which  may  be  ascribed  to  some  other  cause.  Suppose 
the  insurance  to  have  been  against  fire  only,  and  that,  on  the 
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eve  of  the  ship  ^sailing,  she  had  met  with  an  accident  which 
liad  delayed  her  voyage,  and  then  she  had  proceeded  and  been 
destroyed  by  fire,  can  it  be  doubted  that  the  underwriters  would 
have  been  liable  ?  The  case  of  Driscol  v.  Passnwrey  1  Bos.  &  P. 
200,+  and  Driscol  v.  Bovil^  1  Bos.  &  P.  813,  proceeded  upon 
principles  similar  to  those  which  governed  the  case  of  Elton  v. 
Brogden.  In  those  cases  the  question  turned  principally  upon 
the  return  of  the  ship  to  Lisbon  (the  voyage  being  from  Lisbon 
to  Madeira,  from  Madeira  to  Saffi,  and  from  thence  back  to 
Lisbon)  because  at  Madeira  the  crew,  being  alarmed  by  reports 
of  cruizers  off  Baffi,  quitted  the  ship  and  refused  to  return, 
unless  the  captain  would  promise  to  sail  immediately  for  Lisbon ; 
and  in  the  latter  case  Mr.  Justice  Buller  said,  ^'  Whether  the 
deviation  were  justified  by  necessity  or  not  rests  upon  one  plain 
fact,  viz.  that,  on  receipt  of  the  intelligence  of  some  Moorish 
cruizers  being  off  Saflfi,  the  crew  refused  to  proceed.  What  then 
could  the  captain  do  but  return?"  Now  in  those  cases  the  un- 
derwriters incurred  greater  risk  in  consequence  of  the  return  of 
the  ship,  and  yet  they  were  held  liable.  Suppose  a  ship  insured 
from  all  perils,  except  fire,  and  that,  when  she  is  about  to  sail,  a 
fire  should  happen,  and  the  ship  be  prevented  from  sailing  so 
soon  as  she  would  otherwise  have  done,  and  that,  after  being 
repaired,  she  should  sail  and  be  lost ;  in  such  case,  the  under- 
writers would  be  liable,  and  yet  their  situation  would  be 
different  from  what  it  would  have  been  if  no  fire  had  happened, 
nnd  the  ship  had  sailed  at  the  period  she  first  intended. 

Best,  Serjt.  for  the  defendant : 

No  case  has  been  cited  in  which  underwriters  have  been  called 
upon  to  pay  under  circumstances  similar  to  those  which  have 
happened  in  this  case,  and  it  is  clear  that  the  underwriters  on 
this  policy  did  not  contemplate  the  loss  which  has  happened. 
Had  not  the  ship  been  interrupted  in  her  *voyage  and  detained, 
she  would  have  reached  the  end  of  her  voyage  before  the  time  at 
which  the  loss  happened.  On  what  principle  of  justice  then  are 
the  underwriters  called  on  to  pay  in  consequence  of  this 
accident  ?    Are  they  to  be  held  liable  for  all  risks  arising  from 
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detention,  though  the  policy  is  confined  to  sea-risk  only?  If  the 
argument  of  the  plaintiffs  prevail,  there  will  be  no  necessity 
hereafter  to  introduce  the  words  ''  detention  of  princes  "  into  a 
policy,  for  without  these  words  the  assured  will  be  protected  from 
that  peril.  The  principle  upon  which  underwriters  are  dis- 
charged by  a  deviation  is,  that  another  voyage  is  substituted. 
Now  suppose  the  ship  in  this  case  to  be  detained  five  years,  and 
then  to  proceed  to  her  original  destination,  would  the  voyage 
still  be  the  same  ?  That  deviation  is  justified  where  it  arises 
from  necessity  cannot  be  doubted  ;  but  then  the  deviation  must 
be  for  the  benefit  of  all  the  parties  to  the  contract.  Deviation  to 
avoid  capture  or  a  storm  proceeds  upon  that  principle ;  but  no 
case  can  be  cited  to  shew  that  a  deviation  is  excused  which  is  to 
avoid  a  peril  to  which  the  underwriter  will  not  be  liable  if  it 
happen.  That  circumstance  distinguishes  this  case  from  EUoa 
V.  Brogden,  Driscol  v.  Passmore,  and  Driscol  v.  BoviL 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Sir  James  Mansfield,  Ch.  J.,  who,  after  stating  the  case,  pro- 
ceeded thus : 

For  a  short  time  I  entertained  a  doubt  whether  on  this  limited 
policy  the  plaintiff  was  entitled  to  recover.  That  doubt  arose 
from  not  having  sufficiently  attended  to  the  circumstances  of  the 
case ;  and  the  argument  and  authority  cited  have  satisfied  me 
that  the  plaintiff  is  entitled  to  recover.  The  only  question  is. 
Whether,  as  the  ship  was  taken  out  of  her  course  by  the  captain 
of  the  King's  ship  and  detained  at  Falmouth,  and  the  voyage 
was  thereby  made  longer  than  it  would  otherwise  have  been,  the 
underwriter  is  relieved  from  his  obligation  to  indemnify  the 
assured  during  the  *remainder  of  the  voyage  ?  Nothing  is  more 
clear  than  the  general  principle  that  a  deviation  never  puts  an 
end  to  the  insurance,  unless  it  be  the  voluntary  act  of  those  who 
have  the  management  of  the  ship.  Here  the  state  of  the  case 
excludes  the  idea  of  the  deviation  (as  the  going  to  Falmouth  has 
been  called)  having  been  voluntary.  The  ship  was  carried  there 
by  force,  and  without  any  consent  of  those  who  had  the  manage- 
ment of  the  ship.  Deviation  occasioned  by  force,  and  deviation 
occasioned  by  necessity  are  the  same ;  for  necessity  is  force.    It 
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IB  no  matter  whether  it  be  the  want  of  repair,  or  any  other 
immediate  danger,  which  renders  the  deviation  necessary.  When 
the  deviation  is  necessary  and  nnavoidable,  it  has  no  effect  on 
the  obligation  of  the  insurer.  Three  or  four  cases  have  been 
cited.  The  last  of  them,  namely,  Driscol  v.  Pctssmore^  proceeded 
upon  the  same  principles  as  that  of  EUon  v.  Brogden,  in  Strange, 
and  both  cases  are  distinguishable  from  this.  In  one  of  those  cases 
there  was  a  deviation,  the  ship  having  been  carried  back  to 
Bristol ;  and  in  the  other,  the  ship  was  forced  to  return  by  the 
crew.  Though  at  first  it  struck  me  that  there  was  something  like 
a  difference  between  a  limited  and  a  general  policy ;  yet,  on 
farther  consideration,  I  do  not  think  that  there  is  any  difference. 
In  the  case  of  Elton  v.  Brogden,  the  Court  do  not  seem  to  have 
considered  the  act  of  the  crew  as  amounting  to  barratry ;  and 
indeed  it  would  be  difficult  to  make  it  appear  that  it  was  barratry. 
Assuming  then  that  there  was  no  barratry  in  that  case,  there  is 
no  ground  for  making  a  distinction  between  the  present  case  and 
that  of  a  general  policy.  Indeed,  if  the  act  of  the  crew  in  Elton 
V.  Brogden  had  amounted  to  barratry,  it  could  have  made  no 
difference.  It  seemed  to  me  at  first  that  if  a  defendant  in  an 
action  on  a  general  policy  of  insurance  should  insist  upon  a 
deviation,  it  might  be  answered  that  such  deviation  was 
occasioned  by  barratry,  which  was  another  risk  for  which  the 
underwriter  would  be  liable  on  the  policy.  But  that  would  *be 
no  answer ;  since  it  would  amount  to  charging  the  underwriter 
under  a  declaration  upon  a  sea-risk,  for  barratry  to  which  he 
could  not  be  prepared  to  answer ;  and  he  never  could  be  liable, 
directly  or  indirectly,  on  a  declaration  which  had  only  led  him 
to  defend  himself  against  a  sea-risk.  Considering  this  case, 
therefore,  and  the  other  cases  which  have  been  decided,  I  do  not 
find  anything  like  a  real  distinction  between  the  present 
insurance  and  the  ordinary  insurance,  including  all  the  risks 
which  are  inserted  in  the  policies  in  general.  We  are  therefore 
of  opinion  that  the  plaintiff  is  entitled  to  recover. 
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Per  CuKiAM : 


Judgment  for  the  plaintiff. 


The  CouBT  gave  leave  to  the  defendant  to  turn  the  case  into  a 
special  verdict. 


B.B. — ^VOL.  vm. 
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C.  P.   EASTER   TERM. 


1805.        JTJDINE,  Assignee  op  a  Bankrupt,  v.  DA  COSSEN. 

-^^y  ^'  (1  Bos.  &  p.  (N.  E.)  234-236.) 

r  2S 1 1  ^  trader,  haying  a  ootmting-house  in  town,  and  a  dweUing-honiBe  in 

the  country,  left  the  former  (to  which  he  never  returned),  taking  his 
books  with  him,  and  slept  at  his  dwelling-house  a  few  nights,  when  he 
finally  left  that  also.  Held  that  having  qidtted  his  counting-house 
without  the  animue  reuertendi,  he  began  to  absent  himself  from  that  . 
day  within  the  meaning  of  the  13  Eliz.  c.  7,  s.  1,  and  thereby  committed 
an  act  of  bankruptcy.t 

This  was  an  action  of  trover,  brought  by  the  plaintiff,  as 
assignee  of  a  bankrupt,  to  recover  a  quantity  of  Bussia  sheeting 
and  blue  cloth. 

At  the  trial  before  Sir  James  Mansfield,  Gh.  J.  at  the  Guildhall 
sittings  after  last  Hilary  Term,  it  appeared  that  the  bankrupt's 
only  dwelling-house  was  at  Walworth,  but  that  he  carried  on  his 
business  solely  at  his  counting-house  in  Angel-Court;  that  on 
Friday  the  8th  of  June,  he  departed  from  his  counting-house,  to 
which  he  never  afterwards  returned,  and  took  his  books  away 
with  him ;  that  on  Friday  night  he  slept  at  his  house  at  Walworth, 
and  continued  to  reside  there  till  Sunday  morning,  when  he  went 
out,  but  returned  again  on  Monday  afternoon ;  that  on  Tuesday 
morning  he  finally  left  his  dwelling-house ;  and  that  on  Saturday 
the  9th  of  June,  the  wife  of  the  defendant  called  upon  the  bank- 
rupt, at  his  house  at  Walworth,  respecting  a  debt  due  from  the 
bankrupt  to  the  defendant,  in  consequence  of  which  the  goods 
were  deUvered  to  her  by  the  bankrupt  on  Sunday  the  10th. 
The  jury,  under  his  Lordship's  direction,  found  a  verdict  for  the 
plaintiff. 

[  235  ]  Vaughan,  Serjt.  now  moved  for  a  rule  to  shew  cause  why 

this  verdict  should  not  be  set  aside  and  a  nonsuit  entered,  insist- 
ing that,  as  the  bankrupt  did  not  leave  his  dwelling-house  until 
Tuesday  morning,  the  act  of  bankruptcy  was  not  complete  until 
that  time,  and  consequently  the  defendant  was  entitled  to  retain 

t  See  now  46  &  47  Vict  c.  62,  s.  4  (1)  d. 
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the  goods  which  were  delivered  on  Sunday ;'  that  the  words  of  JuDnns 
the  18  Eliz.  c.  7,  s.  1,  are  ''  depart  from  his  dwelling-houBe  to  da  Gobsen. 
the  latent  or  purpose  to  defraud  or  hinder  any  of  his  creditors ;" 
and  that  whatever  might  have  been  the  intention  of  the  bank- 
rupt in  leaving  his  counting-house  on  Friday,  his  act  upon 
that  day  did  not  make  him  a  bankrupt  within  the  meaning  of 
the  statute. 

Snt  James  Mansfield,  Ch.  J. : 

I  left  it  to  the  jury  to  determine  whether,  when  the  bankrupt 
left  his  counting-house,  he  left  it  with  the  intention  never  to 
return  again ;  and  the  jury  thought  that  he  did.  The  case  may 
perhaps  be  new  in  circumstances,  but  the  question  is  this, 
Whether,  when  a  trader,  having  a  counting-house,  and  carrying 
on  business  no  where  else,  leaves  that  counting-house  without 
the  animus  revertendi^  he  comes  within  the  meaning  of  the  words 
of  the  18  Eliz.  That  statute  is  not  confined  to  departing  from 
the  dwelling-house,  but  after  the  words  depart  the  realm,  or 
begin  to  keep  house,  it  has  this  expression — "  or  otherwise  to 
absent  himself."!  Though  therefore  the  case  may  be  new,  I  can 
entertain  no  doubt  upon  it.  If  a  man,  who  carries  on  business 
at  a  counting-house,  goes  away,  taking  all  his  books  with  him, 
without  any  intention  of  returning,  though  he  may  have  a 
country-house  at  which  he  sleeps  two  or  three  nights  afterwards, 
I  think  that  he  begins  to  absent  himself  from  the  time  that  he 
leaves  his  counting-house. 

Heath,  J. : 

There  appears  to  me  to  be  very  ancient  authority  for  con- 
sidering a  trader  as  bankrupt  from  the  time  that  he  leaves  his 
counting-house.    The  term  "bankrupt"  *is  derived  from  the      [•236] 
Italian  expression  **  Banco  rotto^''  and  formerly  when  a  trader 

t  It  will  be  observed  that  these  generally,  without  any  distinotion  as 

words  are  retained  in  the  definition  to  whether  he  is  a  trader  or  not. 

of  "act  of  bankruptcy  "  in  the  Act  But  that  does  not  seem  to  make  any 

of  1883  (46  &  47  Yict.  c.  62,  s.  4,  difference  as  to  the  principle  of  the 

(1)  {d).    The  only  difference  is  that  decisLon. — "R.  0. 
the  modem  Act  applies  to  a  debtor 

3  B  3 
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JuDim      left  his  place  of  baainess,  the  benches  were  broken,  and  he  was 
DAcUm   declared  a  bankropt. 

Boom  and  Ghaubbe,  Justices,  being  of  the  same  opinion, 
Vaughan  took  nothing  by  his  motion. 


l^'  ATTT  V.  LINDO. 

May  7. 

(1  Bos.  &  P.  (N.  E.)  236—244.) 

[  236  ] 

Policy  upon  the  freight  of  the  ship  Stranger,  at  and  from  London  to 

Jamaica,  with  liberty  to  touch  at  Madeira,  and  discharge  and  take  goods 
on  board  there.  The  plaintiffs  had  agreed  by  charter-pcoty  that  the 
ship  should  take  in  goods  at  London,  to  Madeira,  and  there  deliver  such 
part  of  the  goods  shipped  at  London  as  their  agent  should  direct,  and 
receive  on  board  wine,  and  proceed  to  Jamaica,  and  there  deliver;  and 
the  freighter  agreed  to  pay  135/.  in  full  for  freight  during  the  whole 
voyage  from  London  to  Madeira,  and  from  thence  to  Jamaica,  such 
freight  to  be  paid  in  Madeira,  on  delivery  of  the  goods  shipped  at 
London  for  that  place,  by  Madeira  wine  at  40/.  per  pipe,  to  be  carried 
in  the  said  ship  to  Jamaica  free  of  freight;  the  ship  arrived  at  Madeira, 
and  delivered  all  her  London  cargo,  except  33  casks  of  coals,  which 
the  captain  kept  on  board  to  stiffen  the  ship ;  having  received  part  of 
his  cargo  for  Jamaica,  but  not  the  wine  to  be  paid  for  freight,  a  gale  of 
wind  arising,  the  captain  was  obliged  to  cut  his  cables  and  run  out  to 
sea,  where  he  was  captured.  Held  that  the  plaintiff  was  entitled  to 
reoover  for  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance,  upon  the  freight 
of  the  ship  Stranger^  at  and  from  London  to  Jamaica,  with  liberty 
to  touch  at  Madeira,  and  discharge  and  take  goods  on  board 
there.  The  cause  was  tried  before  Ghambre,  J.  at  the  Guildhall 
sittings  after  last  Michaelmas  Term,  when  it  appeared,  that  by  a 
charter-party,  dated  the  10th  December,  1803,  it  was  agreed 
between  the  plaintiff  as  owner  of  the  Stranger^  and  J.  S.  De 
Franca,  as  freighter  thereof,  that  the  ship  should  take  in  such 
goods  at  the  port  of  London  as  the  freighter  should  think  proper, 
and  proceed  therewith  to  the  island  of  Madeira,  and  having 
[  *237  ]  arrived  there,  the  *commander  should  deliver  all  or  such  part  of 
the  goods  shipped  at  London  as  the  agents  of  the  freighter  should 
direct,  and  there  receive  on  board  the  said  ship,  from  the  fr^ghtor 
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or  his  agents,  snch  quantity  of  wine  as  he  or  they  should  think  attt 
proper ;  and  having  received  the  same,  should  proceed  to  Kingston  limdo. 
in  the  island  of  Jamaica,  and  there  make  a  true  delivery  of  the 
cargo  to  the  freighter  or  his  agents.  And  it  was  further  agreed 
by  the  said  J.  S.  De  Franca,  that  he  should  pay  to  the  plaintiff 
ISSZ.  in  full  for  freight  or  hire  of  the  said  ship  during  the  whole 
of  the  said  voyage  firom  London  to  Madeira,  and  from  thence  to 
Kingston  in  Jamaica ;  such  freight  to  be  paid  in  Madeira  afore- 
said on  a  right  and  true  delivery  of  the  goods  that  might  be 
shipped  in  London  for  that  place,  by  London  Particular  Madeira 
wine  at  the  rate  of  402.  per  pipe,  which  wine  only,  and  the 
hogshead  given  to  the  master,  should  be  carried  in  the  said  ship 
to  Jamaica  firee  of  freight.  The  captain,  being  called  as  a  witness, 
proved  that  the  ship,  having  taken  on  board  a  cargo  in  the  river 
Thames,  consisting  of  bale  goods,  and  a  quantity  of  coals  in  old 
wine  casks  by  way  of  ballast,  set  sail  on  the  2nd  of  February,  and 
arrived  at  Madeira  on  the  26th  of  that  month ;  that  about  the 
28th,  the  ship  began  to  deliver  her  cargo,  the  whole  of  which, 
except  83  casks  of  coals,  was  discharged  by  the  7th  of  March,  at 
which  time  69  pipes  of  wine  consigned  to  London  (but  not  the 
wine  by  which  the  freight  was  to  be  paid)  had  been  put  on 
'  board ;  that  the  agents  of  the  freighter  were  ready  to  receive  the 
83  casks  of  coals,  but  that  they  were  retained  on  board  by  the 
captain  to  stiffen  the  ship  until  the  rest  of  the  cargo  for  Jamaica 
could  be  shipped ;  that  on  the  7th  of  March  a  gale  of  wind  arose, 
which  continuing  till  the  9th,  the  captain  was  obhged  to  cut  his 
cables  and  run  out  to  sea ;  that  being  driven  to  the  westward,  the 
ship  fell  in  with  a  French  privateer  and  was  captured.  The  jury 
found  a  verdict  for  the  plaintiff  for  a  total  loss. 

A  rule  having  been  obtained,  calling  on  the  plaintiff  to  shew       [  238  ] 
cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial 
had ;  first,  on  the  ground  that  the  plaintiff  was  not  entitled  to 
recover  any  thing;  and  secondly,  that  the  plaintiff  was  only 
entitled  to  recover  for  a  partial  loss. 

Marshall  and  Best,  Serjts.  now  argued  in  support  of  the 
mle;  first,  the  underwriter  on  freight  only  undertakes  that 
the  owner  of  the  ship  shall  not  be  deprived  of  his  right  to 
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Am  freight  by  any  of  the  perils  insured  against.  If  therefore  the 
Liimo.  right  to  freight  in  this  case  had  vested  before  the  loss  hap- 
pened, and  an  action  would  have  laid  to  recover  it  of  De 
Franca,  nothing  which  afterwards  took  place  could  divest  that 
right,  and  consequently  the  assured  would  not  be  injured  by  the 
loss  of  the  ship.  By  the  terms  of  this  charter-party,  the  right 
to  receive  freight  was  not  made  to  depend,  as  in  most  other  cases, 
upon  the  completion  of  the  voyage,  but  was  to  vest  upon  a  true 
delivery  of  the  London  cargo  at  Madeira.  It  is  true  that,  when 
the  loss  happened,  88  casks  of  the  London  cargo  remained 
undelivered.  But  if  the  dehvery  of  these  casks  was  prevented  by 
the  fault  of  De  Franca's  agents,  he  must  be  answerable  for  their 
fault,  and  is  liable  to  pay  the  freight ;  if  by  the  fault  of  the 
captain  himself,  then  he  has  broken  the  charter-party ;  if  by 
unavoidable  necessity,  then  the  plaintiff  was  justified ;  and  all 
having  been  delivered  which  could  be  reasonably  demanded,  the 
right  to  freight  vested.  If  the  performance  of  the  condition  waa 
either  excused  by  necessity,  or  dispensed  with  by  De  Franca,  an 
action  might  be  maintained  for  the  freight.  Now  shipping  the 
wine  before  the  delivery  of  the  coals  may  be  considered  as  a 
licence  on  the  part  of  De  Franca  to  detain  the  latter.  On  the 
other  hand,  if  the  plaintiff  was  in  fault,  he  has  lost  the  freight 
[•239]  by  his  own  act.  The  charter-party  makes  no  *provision  for 
retaining  any  part  of  the  cargo  by  way  of  ballast.  If  ballast 
was  wanted,  the  plaintiff  should  have  taken  it  out ;  and  if  he 
withheld  the  coals  contrary  to  the  charter-party,  it  was  by  his 
own  act  that  the  freight  was  prevented  from  vesting.  Secondly, 
The  plaintiff  can  only  recover  for  the  loss  of  freight  from  Madeira 
to  Jamaica.  The  freight  in  this  case  is  reserved  upon  the 
whole  voyage  firom  London  to  Madeira,  and  from  Madeira  to 
Jamaica;  but  wherever  a  voyage  is  divisible,  freight  may  ba 
apportioned.  This  voyage  is  divisible,  both  by  the  terms  of  the 
charter-party,  and  the  nature  of  the  trade.  In  Siderfin,  236,  it 
is  said,  that  if  a  ship  go  from  one  port  to  another,  and  there 
unload,  and  in  her  passage  to  a  third  place  be  lost  before  her 
second  unloading,  the  owner  shall  only  recover  freight  for  the 
first  loading  and  unloading.  The  case  of  Luke  v.  Lyde^  2  Burr. 
882,  1  Black.  190,  also  clearly  shews,  that  where  goods  are 
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carried  to  a  certain  point  only,  and  received  by  the  freighter,  the        Attt 
owner  may  recover  freight  pro  raid  itineris.    In  this  case,  there-       Lindo. 
fore,  the  jury  ought  to  have  apportioned  the  freight,  and  to  have 
deducted  so  much  as  was  earned  by  the  carriage  from  London  to 
Madeira. 

Shepherd  and  Bayley,  Serjts.  contra  : 

First,  it  may  be  admitted,  that  if  the  plaintiffs  be  entitled  to 
recover  of  De  Franca,  this  action  cannot  be  supported.  The 
delivery  of  the  London  cargo  is  a  condition  precedent  which  has 
not  been  performed,  and  there  is  no  evidence  from  which  it  can 
be  inferred  that  the  delivery  was  prevented  by  the  fault  either  of 
the  plaintiff  or  De  Franca.  The  casks  of  coals  were  retained  on 
board  in  the  ordinary  course  to  keep  the  ship  right  until  the 
remainder  of  the  Madeira  cargo  should  be  delivered ;  but  until 
the  whole  London  cargo  was  unshipped,  the  condition  was  not 
performed,  and  the  right  to  freight  did  not  vest.  The  case  of 
Cutter  V.  Powell,  6  T.  R.  820,  t  is  a  clear  *authority  to  shew  [•240] 
that  where  the  benefit  of  a  contract  is  made  to  depend  upon  the 
performance  of  a  condition,  nothing  can  be  recovered  unless  that 
condition  be  performed,  though  such  performance  were  prevented 
by  the  act  of  God.  In  the  present  case,  however,  it  may  be 
observed  that  this  is  not  a  mere  insurance  that  the  assured  shall 
have  a  right  to  freight,  but  it  is  an  insurance  on  the  freight  till  the 
freight- wine  is  put  on  board  at  Madeira,  and  afterwards  on  the 
freight-wine  itself  until  its  arrival  at  Jamaica.  And  as  the 
assured  have  been  prevented  by  the  perils  insured  against  from 
receiving  the  wine  on  board  their  ship,  they  are  entitled  to 
recover.  Secondly,  This  is  not  a  partial,  but  a  total  loss ;  the 
contract  in  this  case  is  entire  on  one  voyage  from  London  to 
Madeira,  and  from  Madeira  to  Jamaica,  and  cannot  be  severed. 
Where  the  contract  is  express  and  entire,  the  freight  cannot  be 
apportioned.  This  was  decided  in  Cook  v.  Jennings,  7  T.  B. 
381,  t  in  which  case  the  distinction  between  express  and  implied 
contracts  was  taken,  and  the  case  then  before  the  Court,  which 
was  founded  on  a  charter-party,  was  distinguished  from  that  of 
Luke  V.  Lyde,  which  was  an  action  of  indeUtatua  assumpsit, 
t  3  B.  B.  185.  t  4  B.  B.  468. 
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attt        Sm  Jambs  Mansfisld,  Gh.  J. : 

LiNDo.  This  is  a  motion  for  a  new  trial,  on  the  ground,  first,  that  the 

plaintiff  is  not  entitled  to  recover  any  thing,  and  secondly,  that 
he  is  only  entitled  to  recover  for  a  partial  loss.  There  is  nothing 
particular  in  the  terms  of  the  policy ;  but  in  order  to  understand 
the  real  subject  of  insurance,  we  are  obliged  to  refer  to  the 
charter-party,  from  which  it  appears,  that  the  subject-matter  of 
insurance  is  of  a  very  singular  nature.  Generally  speaking,  an 
insurance  on  freight  is  nothing  more  than  an  undertaking  that 
the  owner  of  the  ship  shall  not  be  prevented  by  any  of  the  perils 
insured  against  from  having  a  right  to  recover  freight  from  the 

[  *24]  ]  persons  who  have  bound  themselves  *to  pay  it ;  but  this  is  not 
only  an  insurance  that  the  owner  shall  be  in  a  condition  to 
demand  his  freight,  that  is,  that  the  ship  shall  be  in  a  state  to 
receive  a  payment  in  Madeira  wine  at  Madeira,  but  also  that  the 
wine  so  received  shall,  notwithstanding  the  perils  insured 
against,  be  safely  carried  to  Jamaica.  This  must  be  the  nature 
and  effect  of  the  insurance,  otherwise  if  the  London  cargo  were 
carried  to  Madeira  and  there  delivered,  and  then  the  freight  paid 
in  wine,  if  the  ship  were  afterwards  lost,  the  owner  would  lose 
his  freight  by  the  perils  insured  against,  and  yet  not  be  protected 
by  the  policy.  It  seems  to  be  admitted,  therefore,  that  the 
insurance  must  extend  to  protect  the  wine  when  on  board,  as 
well  as  the  right  to  receive  it ;  and  I  believe  that  this  sort  of 
insurance  is  continually  made  and  well  understood  in  the  city  of 
London.  In  order  to  judge  of  the  question,  we  must  look  at  the 
charter-party,  by  which  it  is  agreed  that  De  Franca  shall  pay  to 
the  plaintiff  the  sum  of  1852.  in  full  for  freight  by  the  said  ship 
during  the  whole  of  the  said  voyage,  from  London  to  Madeira, 
and  from  thence  to  Kingston  in  Jamaica ;  which  freight  is  to  be 
paid  in  Madeira,  on  a  true  delivery  of  the  goods  shipped  in 
London,  by  Madeira  wine  at  402.  per  pipe,  which  wine  is  to  be 
carried  in  the  ship  to  Jamaica  free  of  freight.  The  charter- 
party,  therefore,  treats  the  whole  as  one  voyage  from  London  to 
Jamaica,  touching  at  Madeira.  The  freight  for  the  whole  voyage 
is  to  be  paid  in  one  gross  sum,  and  that  sum  is  to  be  paid  in 
Madeira  wine,  valued  at  a  certain  sum,  at  Madeira ;  the  payment, 
therefore,  is  local  and  indivisible,  and  on  payment  of  the  freight 
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in  Madeira  wine,  the  wine  is  to  be  carried  in  this  particular        attt 
ship  in  the  particnlar  voyage  from  Madeira  to  Jamaica.    The       lihdo. 
intention  of  the  parties  to  the  policy  was  to  insure  the  object  of 
the  voyage,  part  of  which  was  to  carry  to  Jamaica  the  wine  paid 
for  freight.    On  the  arrival  of  the  ship  at  Madeira,  the  captain 
proceeded  *to  unload.    It  appears  that  there  were  persons  ready      [  *^^^  1 
to  receive  the  coals,  but  that  the  captain,  consistently  with  the 
safety  of  the  ship,  could  only  deliver  them  as  he  received  the 
wine  on  board.    There  is  no  evidence  that  he  was  prevented 
from  getting  the  wine  on  board  by  the  neglect  of  De  Franca,  or 
that  the  captain  himself  was  guilty  of  delay  in  taking  out  the 
coals.    Before  all  the  coals  could  be  delivered,  a  storm  arose ; 
the  ship  was  captured,  and  a  total  loss  ensued,  upon  which  an 
action  is  brought  against  the  underwriter.    No  Madeira  wine 
was  or  could  have  been  delivered  on  board  the  ship  for  freight ; 
I  say  no  wine  could  have  been  delivered  for  freight,  because  it  is 
not  proved  that  any  person  was  guilty  of  delay.    Without  any 
fault  being  imputable  to  any  one,  an  accident  happened,  which 
rendered  it  impossible  for  the  captain  to  receive  the  freight  at 
Madeira.      Then  why  may  he  not  recover  it  from  the  under- 
writers ?    While  the  ship  was  at  Madeira,  she  was,  in  the  course 
of  the  voyage  insured  at  and  from  London  to  Jamaica,  taking 
Madeira  in  the  way ;  and  the  owner  was  to  receive  the  freight  at 
Madeira  to  be  carried  in  the  intended  voyage  to  Jamaica.    The 
owner,  therefore,  was  deprived  of  his  freight  by  perils  insured 
against  by  the  policy.    But  it  is  said  that  the  loss  can  only  be 
partial,  because  the  owner  has  a  right  to  receive  freight  for  so 
much  of  the  voyage  as  was  at  an  end.    But  the  terms  of  the 
charter-party  afford  a  complete  answer  to  that  objection.    How 
can  we  apportion  the  freight,  when  the  terms  of  the  policy 
exclude  any  demand  for  a  part  of  the  voyage  ?    A  certain  sum  is 
to  be  paid  in  wine  to  be  carried  to  Jamaica  free  of  freight  for  the 
whole  voyage.    This  is  not  like  an  agreement  to  pay  money  for 
time  or  for  distance ;  it  is  impossible  that  the  owner  in  this  case 
should  be  entitled  to  receive  any  thing  for  having  performed  a 
part  only  of  the  voyage.    I  see  no  reason,  therefore,  why  the 
verdict  of  the  jury  should  be  reduced. 
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Attt        Heath,  J. : 


V. 


LiNDo.  There  are  two  questions  in  this  case.    First,  Whether  the 

[  243  ]  plaintiff  be  entitled  to  recover  any  thing  ?  Secondly,  Whether 
he  be  entitled  to  recover  for  a  partial  or  a  total  loss  ?  This  is  an 
action  upon  a  policy  on  freight.  As  soon  as  the  ship  broke 
ground  at  London  an  inchoate  right  to  freight  attached,  and  the 
loBB  Which  happened  is  within  the  policy.  The  plaintiff, 
therefore,  is  entitled  to  recover,  unless  some  reason  to  the 
contrary  can  be  shewn.  ^  It  is  said  that  either  De  Franca,  or  the 
captain,  was  guilty  of  neglect ;  but  the  underwriters  do  not  know 
to  which  the  neglect  is  to  be  imputed.  I  never  heard  of  neglect 
being  set  up  as  a  defence,  without  specifying  some  person  to 
whom  it  was  to  be  imputed.  The  jury,  however,  have  exercised 
their  judgment  upon  this  subject,  which  was  a  matter  of  fact, 
and  no  blame  is  therefore  to  be  imputed  to  either.  The  only 
remaining  question  then  is.  Whether  the  plaintiff  be  entitled  to 
recover  for  a  total  loss ;  and  I  see  no  pretence  for  considering 
the  loss  which  has  happened  as  a  partial  loss.  The  voyage  was 
not  divisible.  I  remember  a  case  in  the  Ejng's  Bench,  where  a 
ship,  laden  for  Newfoundland,  was  to  discharge  her  cargo  there, 
and  buy  fish  to  be  carried  to  the  Italian  market ;  and  the  Court 
thought  that  the  whole  was  but  one  voyage.  In  the  present  case, 
I  think  it  impossible  to  make  any  modification  of  the  freight. 

Books,  J. : 

I  am  of  the  same  opinion.  With  respect  to  the  first  point, 
whether  the  plaintiff  be  entitled  to  recover  at  all,  I  think  that  his 
right  to  recover  may  be  stated  shortly.  He  has  been  prevented 
from  earning  freight,  not  by  his  own  default,  or  that  of  the 
captain,  but  by  the  perils  insured  against.  He  is  therefore 
entitled  to  recover  something,  and  if  any  thing,  why  not  the  whole  ? 
Under  the  words  of  this  charter-party,  I  think  it  impossible  to 
apportion  the  freight.  If  the  agreement  had  been  merely  to  pay 
[  *244  ]  a  sum  of  money,  ^possibly  some  means  of  apportioning  might  be 
found  ;  but  here  the  freight  was  to  be  paid,  not  merely  by  putting 
a  certain  quantity  of  Madeira  wine  on  board  the  ship,  but  it  was 
part  of  the  stipulation,  that  such  wine  should  be  carried  free  of 
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freight  to  Jamaioa.    I  do  not  seei  therefore,  how  that  sort  of        atty 
freight  can  be  apportioned-  Lindo. 

Ghambbe,  J. : 

I  am  entirely  of  the  same  opinion.  All  the  facts  of  the  case 
were  left  to  the  jury,  and  I  do  not  see  how  they  could  entertain 
any  doubt.  It  was  necessary  to  the  safety  of  all  persons 
concerned,  that  some  part  of  the  outward  cargo  should  be  left  on 
board.  Indeed,  if  there  had  been  some  negligence  in  delivering 
the  outward  cargo,  I  do  not  know  that  it  would  affect  this  policy ; 
for  if  the  freight- wine  had  been  put  on  board,  it  would  have  been 
blown  out  and  captured.  As  to  the  divisibility  of  the  voyage,  I 
do  not  think  that  much  reliance  was  placed  on  it  at  the  trial, 
since  no  evidence  was  offered  to  enable  the  jury  to  say  how  much 
ought  to  be  deducted.  Suppose  no  goods  had  been  sent  to 
Madeira,  yet  the  freighter  must  have  paid  the  whole  freight 
agreed  upon.  How  then  are  we  to  ascertain  what  sum  the 
plaintiff  ought  to  receive  for  the  use  of  the  ship  from  London  to 
Madeira  ?  It  seems  to  me  that  this  case  differs  materially  from 
those  in  which  a  division  has  been  permitted,  and  that  the 
verdict  is  quite  right  upon  both  points. 

Ride  discliarged. 


CHAMPION  AND  Another  v.  PLUMMEK.  i805. 

(1  Bo8.  &  p.  (N.  E.)  252—254.)  MaylB. 

A  note  or  memoiandiuxi  in  writing  of  a  contract  for  the  sale  of  goods,        [  232  ] 
signed  by  the  seller  only,  and  without  anything  on  the  memorandum 
to  show  who  the  buyer  was,  is  not  a  sufBioient  memorandum  within  the 
meaning  of  the  Statute  of  Frauds.t 

This  was  an  action  against  the  defendant  for  not  delivering  to 
the  plaintiffs  20  puncheons  of  treacle,  bought  of  him  by  the 
plaintiffs  at  S7«.  per  cwt.,  to  be  delivered  on  the  10th  December ; 
20  puncheons  at  S6«.  6i.  per  cwt.,  to  be  delivered  on  the  81st 
October ;  and  10  *puncheons  at  87«.  per  cwt.,  to  be  delivered  on  [  •253  ] 
the  first  of  November. 

t  See  Coopery.  Smith,  15  East,  103;       Vandenhergh  y.  Spooner  (1866)  L.  B. 
Allen  y.  Bmnet,  3  Taunt.  169 ;   and      1  Ex.  316,  35  L.  J.  Ex.  201.— B.  C. 
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Cbavpion  At  the  trial  before  Sir  James  Mansfield,  Gh.  J.  at  the 
V,  Guildhall  sittings  after  last  Hilary  Term,  it  was  proved  that  a 

Pluhhsb.  bargain  for  the  treacle  in  question  was  made  between  the 
plaintiff's  clerk  and  the  defendant,  as  stated  in  the  declaration, 
and  that  the  following  note  was  made  by  the  plaintiff's  clerk  in 
a  common  memorandum  book,  and  signed  by  the  defendant,  as 
under: 

Left  leaf  of  the  book.  Bight  leaf  of  the  book. 

"Bought    of    W.    Plummer 
20   puncheons    of    treacle        10  puncheons  a  87'* 

87/0 

to  be  delivered  by  10  Dec. 

(Signed)  Wh.  Pluhmeb. 

20  puncheons  treacle  86/6 

say  87/0. 

INov. 

81  Oct  Wu.  Pluhhbb. 

On  the  part  of  the  defendant  it  was  objected,  that  this  did  not 
amount  to  a  sufficient  note  or  memorandum  of  the  contract 
within  the  Statute  of  Frauds,  29  Car.  11.  c.  8,  s.  17,  as  it  was  not 
signed  by  the  purchaser ;  and  his  lordship  being  of  this  opinion, 
nonsuited  the  plaintiff. 

A  rule  having  been  obtained,  calling  on  the  defendant  to 
shew  cause  why  the  nonsuit  should  not  be  set  aside  and  a  new 
trial  had, 

Shepherd,  Serjt.  shewed  cause,  and  insisted  that  it  did  not 
appear  by  the  memorandum  who  was  the  buyer  of  the  goods, 
and,  as  it  was  not  signed  by  the  buyer,  he  could  not  be  bound 
by  it,  consequently  the  defendant  ought  not  to  be  bound  by  an 
agreement  which  would  not  bind  the  other  contracting  party. 
With  respect  to  the  case  of  Sandersons.  Jackson,  2  Bos.  k  P.  288,  t 
[  *254  ]  which  *was  referred  to  on  moving  for  the  rule,  he  observed,  that 
upon  reference  to  the  brief  in  that  cause,  it  appeared  that  the 
name  of  the  purchaser  was  stated  in  the  bill  of  parcels,  though 
that  circumstance  is  not  mentioned  in  the  report,  the  case 

t  6  B.  E,  680. 
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having  tnmed  entirely  apon  the  snfficienoy  of  the  vendor's 
signature. 

Best^  Serjt.  cantrc^^  urged  that  the  expressions  of  the  statute 
^'  some  note  or  memorandum  in  writing  of  the  bargain  to  be 
made  and  signed  by  the  parties  to  be  charged  by  such  contract," 
did  not  require  the  agreement  to  be  reduced  to  writing  in 
regular  form,  and  that  it  was  sufficient  if  the  party  to  be 
charged  in  the  action,  by  the  production  of  the  memorandum, 
had  signed  it,  although  it  was  not  signed  by  the  other  party. 

Sib  Jambs  Mansfield,  Gh.  J. : 

How  can  that  be  said  to  be  a  contract,  or  memorandum 
of  a  contract,  which  does  not  state  who  are  the  contracting 
parties  ?  By  this  note,  it  does  not  at  all  appear  to  whom  the 
goods  were  sold.  It  would  prove  a  sale  to  any  other  person 
as  well  as  to  the  plaintiffs ;  there  cannot  be  a  contract  without 
two  parties,  and  it  is  customaiy  in  the  course  of  business  to 
state  the  name  of  the  purchaser  as  well  as  of  the  seller  in  every 
bill  of  parcels.  This  note  does  not  appear  to  me  to  amount  to 
any  memorandum  in  writing  of  a  bargain. 


The  rest  of  the  Court  concurring. 


Rtde  discharged. 
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Champioit 
and  Another 

9. 

Plttxicss. 


JOHN  VICKKIS  TATLOE  (SuEYiviNa  Partner  of 
FREEMAN  HAETFORD,  Dbcbased)  v.  RICHAED 
HARE. 

(1  Bob.  ft  P.  (N.  B.)  260—263.) 

A.,  having  obtained  a  patent  for  an  invention  of  wbioh  he  supposed 
himself  the  inventor,  agreed  to  let  B.  use  it  upon  payment  of  a  certain 
annual  sum  secured  by  bond;  this  sum  was  paid  for  several  years,  when 
B.,  discovering  that  A.  was  not  the  inventor,  but  that  it  was  in  public 
use  before  A.  obtained  his  patent,  brought  an  action  for  money  had  and 
received,  to  recover  back  the  amount  of  the  annuity  paid.  Held  that 
he  could  not  recover. 

Tms  was  an  action  for  money  had  and  received,  which  came 
on  to  be  tried  before  the  Lord  Chief  Joatice  at  the  sittings  after 


1806. 
Jfay  20. 

[260] 
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tatlob      last  Hilary  Tenn,  when  a  verdict  was  found  for  the  plaintiff  for 
Habe.      4S£Lf  subject  to  the  opinion  of  the  Court  upon  the  following 
case: 

On  the  12th  of  September,  1791,  the  defendant  took  out  a 
patent  for  the  invention  of  an  apparatus  for  preserving  the 
essential  oil  of  hops  in  brewing.  By  articles  of  agreement, 
dated  5th  of  November,  1792  (which  were  set  out  at  length  at 
the  end  of  the  case),  and  made  between  the  defendant  of  the  one 
part,  and  the  plaintiff  and  his  said  late  partner  of  the  other  part, 
reciting  the  defendant's  patent,  and  that  it  gave  him  the  sole 
power,  privilege,  and  authority  of  using,  exercising,  and  vending 
his  said  invention  for  the  term  of  14  years,  the  defendant 
granted  to  the  plaintiff  and  his  said  late  partner  the  privilege  of 
making,  using  and  exercising  the  said  invention  for  the  residue 
of  the  said  term  of  14  years,  and  in  consideration  thereof  the 
plaintiff  and  his  partner  covenanted  that  they  would  secure  to  be 
paid  to  the  defendant  during  the  said  term  an  annuity  of  1002., 
and  would  give  their  bond  for  that  purpose,  and  a  bond  was 
accordingly  given,  conditioned  for  the  payment  of  the  said 
annuity.  The  plaintiff  and  his  said  late  partner  used  the 
apparatus  (for  the  making  and  preparing  of  which  they  paid  a 
distinct  price)  from  the  date  of  the  said  agreement  until  the 
25th  day  of  March,  1797,  and  during  all  that  time  regularly  paid 
the  said  annuity  to  the  said  defendant.  The  defendant  was  not 
the  inventor  of  the  invention  for  which  he  obtained  his  patent. 
[  *26i  ]  The  invention  was  not  new  as  to  *the  public  use  and  service 
thereof  in  England,  but  it  was  the  invention  of  one  Thomas 
Sutton  Wood,  and  had  been  publicly  used  in  England  by  said 
Wood  and  others  before  the  defendant  obtained  his  patent.  But 
the  patent  had  never  been  repealed.  The  amount  of  the 
annuity  which  they  had  paid  was  425Z.  If  the  Court  should  be 
of  opinion  that  the  plaintiff  was  entitled  to  recover  back  the 
money  which  was  paid  on  the  bond,  the  verdict  was  to  stand. 
If  the  Court  should  be  of  a  contrary  opinion,  a  nonsuit  was  to  be 
entered. 

Bayley^  Serjt.  for  the  plaintiff : 
To  support  the  present  action  it  is  not  necessary  to  prove 
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that  any  imposition  has  been  practised.  If  it  appear  that  the  Tatlob 
plaintiff  has  received  nothing  in  return  for  the  money  which  he  hasb. 
has  paid,  he  is  entitled  to  recover  back  his  money  in  this  form  of 
action.  He  was  induced  to  pay  his  money  upon  the  supposi- 
tion that  the  defendant  had  the  power  of  communicating  some 
privilege.  But  as  it  now  appears  that  the  defendant's  invention 
was  not  new,  and  that  the  patent  was  therefore  void,  the  con- 
sideration upon  which  the  plaintiff  paid  his  money  has  wholly 
failed,  and  the  plaintiff  has  derived  no  benefit  whatever.  Where 
an  estate  is  conveyed,  the  vendor  professes  to  convey  nothing 
but  his  title  to  that  estate.  But  here  the  thing  itself  which  was 
the  subject  of  the  agreement  had  no  existence.  It  was  the 
imderstanding  of  all  parties  that  the  defendant  was  entitled  to  a 
patent-right;  but  it  now  turns  out  that  they  were  mistaken:  the 
plaintiff  therefore  is  entitled  to  recover  the  money  which  he  has 
paid  under  a  mistake.  He  had  a  right  to  make  use  of  the  inven- 
tion without  paying  any  thing  for  it.  The  defendant  has  no  right 
to  the  annuity,  and  indeed  he  has  already  failed  in  an  action  on 
the  bond  in  which  the  validity  of  the  patent  was  put  in  issue. 

Sib  James  Mansfield,  Gh.  J.  (stopping  CockeU,  Serjt.  *for  the       [  *262  ] 
defendant) : 

It  is  not  pretended  that  any  action  like  the  present  has  ever 
been  known.  In  this  case  two  persons  equally  innocent  make  a 
bargain  about  the  use  of  a  patent,  the  defendant  supposing 
himself  to  be  in  possession  of  a  valuable  patent-right,  and  the 
plaintiff  supposing  the  same  thing.  Under  these  circumstances 
the  latter  agrees  to  pay  the  former  for  the  use  of  the  invention, 
and  he  has  the  use  of  it ;  nofi  constat  what  advantage  he  made 
of  it ;  for  any  thing  that  appears  he  may  have  made  considerable 
profit.  These  persons  may  be  considered  in  some  measure  as 
partners  in  the  benefit  of  this  invention.  In  consideration  of  a 
certain  sum  of  money  the  defendant  permits  the  plaintiff  to 
make  use  of  this  invention,  which  he  would  never  have  thought 
of  using  had  not  the  privilege  been  transferred  to  him.  How 
then  can  we  say  that  the  plaintiff  ought  to  recover  back  all  that 
he  has  paid?  I  think  that  there  must  be  judgment  for  the 
defendant. 
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Tatlob      Hbath,  J. : 

Habe.  There  never  has  been  a  case,  and  there  never  will  be,  in  which 

a  plaintiff,  having  received  benefit  from  a  thing  which  has 
afterwards  been  recovered  from  him,  has  been  allowed  to 
maintain  an  action  for  the  consideration  originally  paid.  We 
cannot  take  an  accomit  here  of  the  profits.  It  might  as  well  be 
said,  that  if  a  man  lease  land,  and  the  lessee  pay  rent,  and 
afterwards  be  evicted,  that  he  shall  recover  back  the  rent, 
though  he  has  taken  the  fruits  of  the  land. 

BooKB,  J. : 
I  am  of  the  same  opinion. 

Chahbbb,  J.  : 

The  plaintiff  has  had  the  enjoyment  of  what  he  stipulated  for, 

and  in  this  action  the  Court  ought  not  to  interfere,  unless  there 

be  something  ex  €eqiio  et  bono  which  shews  that  the  defendant 

ought  to  refund.    Here  both  parties  have  been  mistaken ;    the 

[  *263  ]      defendant  has  thrown  away  his  money  in  obtaining  a  ^patent  for 

his  own  invention  ;  not  so  the  plaintiff,  for  he  has  had  the  use 

of  another  person's  invention  for  his  money.    In  the  case  of 

Arkwright's  patent,  which  was  not  overturned  till  very  near  the 

period  at  which  it  would  have  expired,  very  large  sums  of 

money  had  been  paid  ;   and  though  something  certainly  was 

paid  for  the  use  of  the  machines,  yet  the  main  pari  was  paid 

for  the  privilege  of  using  the  patent-right,  but  no  money  ever 

was  recovered  back  which  had  been  paid  for  the  use  of  that 

patent.    I  am  therefore  of  opinion  that  judgment  of  nonsuit 

should  be  entered. 

Judgment  of  nonsuit 


Note.— This  decision  is  followed  in  Lawea  v.  Purser  (1856)  6 
E.  &  B.  930,  26  L.  J.  Q.  B.  25 ;  and  the  same  principle  is  applied 
in  the  judgments  in  Cropper  v.  Smith  (C.  A.  1884  &  H.  L.  1885) 
26  Ch.  D.  700, 706,  709,  53  L.  J.  Ch.  891, 51  L.  T.  733 ;  10  App. 
Cas.  249,  259,  55  L.  J.  Ch.  12,  53  L.  T.  330.— R.  C. 
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C.  p.  TRINITY  TERM. 


GIBSON    V.  WELLS.  isos. 

(1  Bo8.  &  p.  (N.  E.)  290—292.)  JunelS, 

An  actioii  on  the  case  does  not  lie  for  permissiye  waste.f  r  290 1 

This  was  an  action  on  the  case  in  the  nature  of  waste.  The 
£rst  count  stated,  that  the  defendant  on  the  1st  March,  I6O8, 
and  from  thence  continually  hitherto  held  and  enjoyed,  for  a 
certain  term  not  yet  determined,  a  messuage  of  the  plaintiff; 
that  the  plaintiff  was  seised  in  fee  thereof,  and  that  the 
defendant,  well  knowing  the  premises,  broke  down  divers  perches 
of  a  certain  wall  of  the  said  messuage,  and  kept  the  same  broken 
down,  &c.  by  reason  whereof  the  plaintiff's  reversionary  interest 
was  injured.  The  second  count  stated,  that  the  defendant,  on 
the  1st  March,  1808,  and  from  thence  continually  held  and 
enjoyed  one  other  messuage  of  the  plaintiff  upon,  among  others, 
the  condition  following ;  that  the  defendant  should  not,  during 
the  said  tenancy,  suffer  the  said  messuage  to  be  out  of  tenantable 
repair  for  want  of  the  necessary  repairing ;  that  the  plaintiff  was 
seised  in  fee,  yet  that  the  defendant,  contriving  to  prejudice  him 
in  his  reversionary  interest,  suffered  the  said  messuage  to  be  out 
of  tenantable  repair,  for  want  of  the  necessary  repairing  thereof 
in  the  roofing,  walls,  windows,  &c.  whereby  the  plaintiff's 
reversionary  interest  was  injured.  The  third  count  stated  the 
defendant  to  hold  on  the  following  condition :  that  the  defendant 
should  not,  during  the  said  tenancy,  wilfully  suffer  the  said 
messuage  to  be  out  of  tenantable  repair,  for  want  of  such  repair 
as  tenant  from  year  to  year  ordinarily  ought  to  do.  The  fourth 
was  upon  the  following  condition :  that  the  defendant  should  not, 
during  the  said  tenancy,  suffer  the  said  messuage  to  be  out  of 
repair  for  want  of  proper  tiling  in  the  roof,  or  of  proper  glass  in 
the  windows.    And  the  last  upon  the  following  condition :  that 

t  Nor,  as  it  appears,  is  there  any  /»  re  Cartwright,  Av%$  y.  Newman 

remedy  at  all  against  the  legal  tenant  (1889)  41  Ch.  D.  532,  58  L.  J.  Ch. 

for  life,  for  permissive  waste.    Barnes  590,  60  L.  T.  891. — ^B.  0. 
T.    Bowling   (1881)    44  L.  T.  809 ; 
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OiBsoK      the  defendant  should  *not  nor  would  wilfully  misuae  the  said 

Wells.       premises,  or  neglect  any  repairs  he  ought  to  do  thereto,  so  as  to 

[  *29i  ]      prejudice  the  plaintiff's  reversionary  interest.    Breaches  were 

assigned  in  the  three  last  counts  upon  the  respective  conditions 

in  the  same  manner  as  in  the  second  count.    The  defendant 

pleaded  not  guilty. 

At  the  trial  before  Sir  James  Mansfield,  Ch.  J.  at  the 
Westminster  sittings  after  last  Easter  Term,  it  was  proved,  that 
the  defendant  had  occupied  the  house  in  question  for  a 
considerable  time  as  tenant  at  will  to  the  plaintiff,  who  was 
seised  in  fee  thereof,  and  that  the  house  was  much  out  of  repair. 
But  his  Lordship,  being  of  opinion  that  the  dilapidations  proved 
amounted  only  to  permissive  waste,  nonsuited  the  plaintiff, 
saying,  that  although  an  action  on  the  case  in  the  nature  of 
waste  might  be  maintained  for  commissive  waste,  yet  that  he  had 
never  known  an  instance  of  such  an  action  being  maintained  for 
permissive  waste  only. 

Bayley,  Serjt.  moved  for  a  rule  to  shew  cause  why  the 
nonsuit  should  not  be  set  aside  and  a  new  trial  be  granted,  and 
urged  that,  as  there  was  no  doubt  that  an  action  on  the  case 
might  be  maintained  for  acts  of  commission,  there  was  no 
reason  why  such  an  action  should  not  be  maintainable  for 
neglect  amounting  to  waste  at  law ;  that  the  foundation  of  the 
action  was,  that  an  injury  was  done  to  the  reversion  by  the  default 
of  the  tenant,  and  the  reversion  was  equally  injured  whether 
the  dilapidations  were  occasioned  by  commission  or  neglect. 

Sib  James  Mansfield,  Gh.  J. : 

There  is  no  doubt  but  an  action  on  the  case  may  be  maintained 
for  wilful  waste ;  but  at  common  law,  if  any  part  of  the  premises 
are  suffered  to  be  dilapidated,  it  amounts  to  permissive  waste ; 
and  if  this  action  be  maintainable,  such  an  action  might  be 
brought  against  a  tenant  at  will  who  omitted  *to  repair  a  broken 

[  *292  ]      window.    I  think  this  action  is  an  innovation,  and  I  am  not 

« 

disposed  to  encourage  it. 

The  other  Judges  concurring, 
Bayleyy  Serjt.  took  nothing  by  his  motion. 
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On  a  subsequent  dav,  Bayley  mentioned  this  case  again,  and      Gibsok 
referred  the  court  to  several  precedents  of  counts  in  declarations      Wells. 
for  permissive  waste  similar  to  those  in  the  present  case ;  but  it 
appearing  that  they  had  been  joined  with  counts  for  waste 
wilfully  committed,  and  that  on  the  point  now  in  question  no 
express  decision  could  be  produced, 

The  CouBT  adhered  to  their  former  opinion,  and  refused  a  rule 
to  shew  cause. 


WILLIAMS  V.  STEAHAN.  isoo. 

June  21). 
(1  Bob.  &  P.  (N.  E.)  309.)  y^nej^. 

11  a  defendant  accept  a  declaration,  and  act  as  if  an  appearance  has        [  809  ] 
been  entered  for  him,  the  Court  will  not  afterwards  permit  him  to  set 
aside  a  judgment  for  want  of  an  appearance  haying  been  entered. 

Best^  Serjt.  having  obtained  a  rule  to  shew  cause  why 
judgment  signed  by  the  plaintiff  should  not  be  set  aside,  no 
appearance  having  been  entered  for  the  defendant, 

Shepherd,  Serjt.  shewed  cause  and  contended  that  the 
defendant  had  by  his  conduct  waived  the  want  of  appearance  by 
accepting  a  declaration  and  acting  as  if  an  appearance  had  been 
entered;  that  his  conduct  amounted  to  an  undertaking  4o  appear, 
and  as  the  Court  would  have  compelled  him  to  enter  an 
appearance,  thoy  would  not  now  suffer  him  to  insist  on  the  want 
of  it  as  an  irregularity. 

Best,  Serjt.  contra,  insisted  that  the  signing  the  judgment 
was  the  first  irregularity  of  which  the  defendant  had  to  complain, 
and  that  as  he  has  done  no  act  since  the  judgment,  he  could  not 
be  considered  as  having  waived  it. 

But  the  GouBT  thought  that  as  he  had  acted  as  if  an  appearance 
had  been  entered,  he  should  not  now  be  allowed  to  insist  upon 
the  want  of  it,  there  being  no  irregularity  which  might  not  be 
waived. 

Per  CuBiAM  :  Rule  discharged. 


3  F  2 
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1806.  HILL  V.  TEBB. 

•^^^'  (1  Bos.  &  P.  (N.  B.)  311.) 

r  3IJ  i  If  an  ezecation  be  set  aside  with  costs,  as  haying  been  sued  out  after 

the  allowance  of  a  writ  of  error,  the  Court  will  not  permit  the  costs  of 
the  application  to  be  set  off  against  the  costs  of  the  action,  but  will 
compel  the  plaintiff  to  pay  them  forthwith. 

The  plaintiff  in  this  case  having  sued  out  execution  against 
the  defendant,  who  was  an  uncertificated  bankrupt,  notwith- 
standing the  allowance  of  a  writ  of  error,  the  execution  was  set 
aside  as  irregular  with  costs  amounting  to  seven  pounds, 
whereupon  the  plaintiff  obtained  a  rule  to  shew  cause  why  those 
costs  should  not  be  set  off  against  the  costs  recovered  in  the 
action. 

Bayley,  Serjt.  shewed  cause  and  insisted  that  as  the  action 
was  suspended  by  the  writ  of  error,  the  defendant  was  entitled  to 
levy  the  costs  of  the  motion. 

Shepherdf  Serjt.  contra  observed  that  the  costs  of  the  motion 
being  entirely  within  the  discretion  of  the  C!ourt,  the  Court  would 
hardly  think  proper  to  grant  an  attachment  for  the  seven  pounds 
when  the  plaintiff  was  in  possession  of  the  judgment.  He 
offered  to  pay  the  costs  into  the  hands  of  the  prothonotary  until 
the  writ  of  error  should  be  determined. 

Sib  James  Mansfield,  Ch.  J. : 

It  would  be  affording  great  encouragement  to  executions  of  this 
sort  if  we  did  not  compel  the  plaintiffs  to  pay  the  costs 
immediately.  Where  a  defendant,  as  in  this  case,  is  poor,  no 
attorney  would  be  employed  for  him,  unless  he  had  a  chance  of 
getting  his  costs,  and  he  could  get  them  in  no  other  way  than  by 
levying  them  immediately.  I  think  that  the  plaintiff  must  pay 
these  costs ;  and  as  he  has  made  an  experiment  contrary  to  the 
practice  of  the  Court,  this  rule  must  be  discharged  with  costs. 

Per  CuBiAM :  Rule  discliarged  with  costs. 
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JOHN  DAVENPORT  BROMFIELD,  an  Infant,  by  his  i805. 
Father  and  next  Fkiend,  v.  SAMUEL  CROWDER,  '^!!![J- 
CHARLES  BROMFIELD,  and  JOHN  VALE.  [  sis  ] 

(1  Bob.  &  P.  (N.  E.)  313—326.) 

Testator  deyised  to  A.  for  life,  and  after  her  death  to  B.  for  life,  and 
at  the  decease  of  A.  and  B.,  or  the  siirviTor,  gave  all  his  real  estate  to 
C.  if  he  should  live  to  attain  twenty-one  ;  but  in  case  he  should  die 
before  that  age,  and  D.  should  Buryiye  him,  in  that  case  to  D.  if  he 
should  liye  to  attain  twenty-one,  but  not  otherwise ;  but  in  case  both 
C.  and  D.  should  die  before  either  of  them  should  attain  twenty-one, 
then  to  E.  in  fee.    Held  that  C.  took  a  vested  remainder.t 

The  following  case  was  sent  by  the  Master  of  the  Bolls  for 
the  opinion  of  the  Judges  of  this  Court. 

John  Davenport,  the  testator  by  his  will,  bearing  date  the 
10th  of  November,  1791  (and  which  was  duly  executed  by  him 
in  the  presence  of  and  attested  by  three  witnesses,  and  having 
first  surrendered  his  copyhold  estates  to  the  use  thereof),  after 
charging  and  making  chargeable  his  real  and  personal  estates 
with  the  payment  of  his  debts,  legacies,  funeral  expenses,  and 
annuities,  but  directing  that  no  part  of  his  real  estate  should  be 
applied  for  that  purpose  unless  his  personal  estate  should  be 
found  insufficient,  did  direct  his  executors  to  pay  unto  his  nephew 
the  above-named  defendant,  Samuel  Growder,  an  annuity  of 
501.  during  his  life,  payable  quarterly,  and  declared  that  the 
said  annuity  was  given  upon  the  express  condition,  that  if  the 
said  Samuel  Growder  should  at  any  time  mortgage,  sell,  assign, 
dispose  of,  or  in  any  manner  incumber  the  same  or  any  part 
thereof,  then  and  from  thenceforth  the  future  payments  of  such 
annuity  should  cease  and  determine  and  be  at  an  end  to  all 
intents    and   purposes    whatsoever,  and  the  same  should  be 


t  Vide  Ferrin  v.  Lyon,  9  East, 
170;  Boe  d.  Clemett  v.  Brigga,  16 
East,  406;  Doe  d.  Boake  y.  Newdl, 
1  M.  &  S.  327 ;  Fhaiips  v.  Deakin, 
1  M.  &  S.  744 ;  Driver  d.  Frank  y. 
Frank,  3  M.  &  S.  25;  Warier  v. 
Hutchinsfm,  1  B.  &  0.  721,  739; 
Duffidd  V.  Elwes,  3  B.  &  C.  705,  725 ; 
Farmer  v.  FrancU,  2  Bing.  151 ; 
Driver  v.  Frank,  6  Price  41,  68. 


[The  aboye  are  referred  to  in  a  note 
to  the  second  edition  (1826)  of  1  Bos.  & 
P.  (N.  B.).  Later  authorities  in  point 
are  Fhipps  v.  Ackers  (1842)  9  CI.  & 
Fin.  583;  WhiUer v.  Bremhridge{\%m) 
L.  E.  2  Eq.  736,  35  L.  J.  Ch.  807. 
See  also  references  to  the  aboye  case 
in  the  judgment  of  Lord  Selbobne 
in  Fearka  y.  Moseley  (1880)  5  App. 
Cas.  714,  721,  43  L.  T.  449.--E.  C] 
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Bbohfield  considered  as  if  no  such  bequest  had  been  made,  and  no  part 
crowoeb    of  the  said  testator's  estate  should  from  thenceforth  be  charged 
and  Others.    ^^  chargeable  with  the  payment  of  the  said  annuity.    And  the 
said  testator  gave  to  his  godson  John  Davenport  Bromfield, 
the  son  of  Mr.  Charles  Bromfield  of  St.  Ann's,  Liverpool,  brewer, 
r  ^314  ]      and  the  plaintiff  in  this  cause,  the  *sum  of  1001.,  provided  he 
lived  to  attain  the  age  of   21  years,  otherwise  such  legacy 
was  not  to  be  paid  or  payable ;  and  devised  unto  his  wife 
Elizabeth  Davenport  and  her  assigns  all  his  real  estates  what- 
soever,  to  hold  to  her  for  her  life ;  and  after  her  decease,  he 
the  said  testator,  gave  and  devised  such  estates  unto  his  cousin 
Joshua  Rose,  his  heirs  and  assigns  for  ever.    The  said  testator 
afterwards  made  and  published  a  codicil  to  his  said  will,  dated 
the  28th  of  December,   1795   (and  which  was    likewise  duly 
executed  by  him  in  the  presence   of   and  attested  by  three 
witnesses),  and  such  codicil  was  in  part  in  the  words  and 
figures  or  to  the  effect  following,  that  is  to  say,  '*  With  regard 
to  that  part  of  my  will  where  I  gave  my  estate  to  Joshua  Bose 
and  his  heirs  for  ever,  in  case  he  survives  my  present  wife, 
now  I  entirely  revoke  the  above  part  of  my  will,  and  only 
give  Joshua  Bose  my  estate  during  the  term  of  his  natural  life, 
in  case  he  survives  Mrs.  E.  Davenport ;   and  at  the  decease 
of  Mrs.  E.  Davenport  and  Mr.  Joshua  Bose,  or  the  longest  liver 
of  them,  I  give  all  my  real  estate,  of  what  nature  and  kind 
soever,  to  my  godson  John  Davenport  Bromfield,  son  of  Charles 
Bromfield  of  St.  Ann's,  Liverpool,  if  the  said  John  Davenport 
Bromfield  shall  live  to  attain  the  age  of  21  years ;  but  in  case 
he  die  before  he  attains  that  age,  and  his  brother  Charles 
Bromfield  shall  survive  him,  in  that  case  I  give  my  real  estate 
to  Charles  Bromfield  his  brother,  if  he  lives  to  attain  the  age 
of  21  years,  but  not  otherwise, .  but  in  case  both  the  above- 
mentioned  boys  die  before  either  of  them  attain  the  age  of 
21  years,  then  I  give  my  real  estate  to  John  Vale,  my  godson, 
and  son  of  Mr.   John  Vale  of  Brook-street,  London,  and  his 
heirs  for  ever."     The  testator  died  in  the  month  of  February, 
1796,  leaving  the  defendant  Samuel  Crowder,  his -nephew  and 
heir  at  law,  and  also  his  heir  according  to  the  custom  of  the 
manor  of  which  his  copyhold  estates  were  holden,  and  the  said 
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testator's  executors,  after  his  decease,  duly  proved  his  will  and    Brohfibld 
codicil.    In  the  year  *1797,  a  bill  was  filed  in  the  Court  of     caowDBB 
Chancery  on  behalf  of  the  creditors  of  the  said  testator,  for    andothere. 
the  purpose  of  having  so  much  of  their  debts  as  his  personal      '•        ■' 
estate  would  not  extend  to  pay  raised  by  sale  or  mortgage 
of  all  or  a  competent  part  of  his  real  estates,  and  the  personal 
estate  of  the  said  testator  being  insufGicient  for  the  payment 
of  his  debts,  funeral  expenses,  and  legacies,  a  part  of  his  real 
estates  was  sold  accordingly  for  the  purpose  of  making  good 
such  deficiency.    Pending  the  proceedings  in  that  cause,  and 
in  the  month  of  February,  1800,  the  said  Elizabeth  Davenport, 
the  testator's  widow,  died,  and  on  her  death  the  said  Joshua 
Bose  entered  into  the  possession  and  receipt  of  the  rents  and 
profits  of  the  unsold  parts  of  the  said  testator's  freehold  and 
copyhold  estates,  and  was  admitted  to  the  copyhold  parts  of 
such  estates ;  and  the  said  Joshua  Bose  died  on  the  27th  day 
of  March,  1802,  the  plaintiff  John  Davenport  Bromfield  being 
then  an  infant  under  the  age  of  21  years.    In  June,   1802, 
the  plaintiff  John  Davenport  Bromfield  by  his  next  friend  filed 
his  bill  in  the  Court  of  Chancery  against  the  defendants  above- 
named,  claiming  the  unsold  parts  of  the  said  testator's  freehold 
and  copyhold  estates,  and  praying  (among  other  things)  that 
his  right  to  the  said  real  estates  upon  the  death  of  the  said 
Joshua  Bose  might  be  declared ;  and  the  defendants  having 
put  in  their  answer  to  the  said  bill,  the  cause  came  on  to  be 
heard  before  the  Bight  Honourable  the  Master  of  the  Bolls 
on  the  6th  day  of  December,  1802,  and  afterwards  to  be  re- 
heard before  his  Honour  on  the  25th  day  of  June,  1804 ;  and 
on  such  re-hearing  it  was  contended  and  insisted,  on  the  part 
of  the  defendant  Samuel  Crowder,  that  the  plaintiff  had  no 
right  or  title  to  the  said  estates,  or  any  part  thereof,  for  that 
the  devise  to  him  the  plaintiff  and  to  the  defendants  Charles 
Bromfield  and  John  Yale  were  contingent  remainders  limited 
upon  the  estates  for  life  devised  to  the  said  Elizabeth  Davenport 
and  Joshua  Bose,  and  that  inasmuch  as  the  preceding  particular 
estates  detgrmined   *and  were  at  an  end  before   the  events      [^316] 
happened  on  which  the  said  premises  were  to  become  vested, 
such  remainders  could  not  then  take  effect,  and  consequently 
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Bbomfikld  that  the  said  real  estates  remaining  unsold  did,  apon  the  death 
Cbowder  of  the  said  Joshua  Bose,  result  and  then  belonged  to  him  the 
defendant  Samuel  Growder,  as  the  heir  at  law  and  customary- 
heir  of  the  said  testator.  The  said  Mastbb  of  the  Rolls  bv 
his  decretal  order  on  the  said  last-mentioned  day,  ordered  a 
case  to  be  made  for  the  opinion  of  the  Judges  of  this  Court  upon 
the  following  questions  (that  is  to  say) : 

Ist.  Whether  the  plaintiff  John  Davenport  Bromfield,  in 
the  events  which  have  happened,  takes  any  and  what 
estate  or  interest  in  the  freehold  estates  of  the  said 
John  Davenport  the  testator  ? 
2nd.  Whether  the  plaintiff  John  Davenport  Bromfield,  in 
the  events  which  have  happened,  takes  any  and  what 
estate  or  interest  in  the  copyhold  estates  of  the  said 
testator  ? 
This  case  was  argued  in  Easter  Term  by  WilliamSy  Serjt. 
for  the  plaintiff,  and  Bayley^  Serjt.  for  the  defendant,  and  again 
in  this  Term  by  Shephei'd,  Serjt.  for  the  former,  and  Lens^  Serjt. 
for  the  latter. 

Arguments  for  the  plaintiff : 

The  question  in  this  case  is.  Whether  the  remainders  limited 
upon  the  estates  for  life  devised  to  Elizabeth  Davenport  and 
Joshua  Bose,  were  contingent  or  vested  remainders?  If  the 
remainders  were  contingent,  the  tenant  for  life  having  died 
before  the  plaintiff  attained  his  age  of  21,  such  remainder 
cannot  take  effect,  and  consequently  the  estate  goes  to  the  heir 
at  law.  If,  however,  upon  the  construction  of  the  will,  the 
remainder  should  be  considered  as  vested,  the  plaintiff  must 
succeed.  Those,  who  contend  that  the  plaintiff  took  nothing 
but  a  contingent  remainder,  might  as  well  contend  that  Joshua 
Bose  took  only  a  contingent  remainder ;  for,  as  the  codicil  has 
limited  his  estate  in  case  he  shall  survive  Mrs.  Davenport, 
[  *317  ]  *it  might  be  said  that  the  estate  is  thereby  made  contingent ; 
and  yet  the  devise  is  nothing  more  in  effect  than  a  devise  to 
Mrs.  Davenport  for  life,  remainder  to  Joshua  Bose  for  life.  In 
the  construction  of  a  will,  not  only  the  words  but  the  intent 
must  be  considered ;  and  whether  a  condition  be  precedent  or 


— "s — ^r~t0^ 


VOL.  \in.]   1805.    C.  P.     1  BOS.  &  P.  (N.  R.)  817—318. 


809 


subsequent,  will  mainly  depend  upon  the  apparent  wish  of  the 
testator,  and  the  Court  will  construe  it  either  as  the  one  or  the 
other  according  as  they  may  best  effectuate  the  intention  of 
the  testator,  without  regard  to  his  particular  expressions.    Now, 
in  this  case,  it  is  a  most  material  circumstance  that  the  testator 
has  expressly  noticed  in  his  will  the  defendant,  who  was  his  heir 
at  law,  by  giving  him  an  annuity  of  501.  for  his  life,  payable 
quarterly,  with  this  condition,  that  if  the  defendant  should  at 
any  time  dispose  of  it,  he  should  cease  to  derive  any  benefit 
from  the  devise.     This  clause  most  clearly  evinces  the  opinion 
of  the  testator  with  respect  to  the  conduct  and  prudence  of  the 
defendant,  and  that  he  did  not  mean  that  the  defendant  should 
liave  his  estate.    The  Court,  however,  is  desired  to  construe  this 
a  contingent  remainder,  in  order  that  this  defendant,  as  heir 
at  law,  may  take  the  estate.     Such  being  the  intention,  the 
Court  will  not  give  a  different  construction  to  the  will,  unless 
bound  to  do  so  by  positive  authority.     The  law  favours  vested 
estates,  because  it  dislikes  estates  in  abeyance  and  contingency  ; 
and  there  are  many  cases  where,  from  the  import  of  the  will, 
it  should  appear  that  the  estate  was  in  contingency,  and  yet 
it  has  been  holden  to  be  vested.     Such  is  Boraston's  case,  8  Co. 
Eep.  19.    That  was  a  devise  to  A.  and  B.  for  eight  years,  and  after 
that  term  to  remain  to  the  executors  of  the  devisor  until  such 
time  as  Hugh  Boraston  should  accomplish  his  full  age  of  21 
years,  the  mesne  profits  to  be  employed  towards  the  performance 
of  his  last  will  and  testament,  and  when  the  said  H.  B.  should 
come  to  his  age  of  21,  then  that  he  should  enjoy  the  said  estate 
to  him  and  his  heirs  for  ever.    Hugh  Boraston  died  under  21, 
and  *it  was  contended  that  the  remainder  to  him  was  contingent ; 
but  the  Court  held  that  it  was  merely  a  devise  to  the  executors 
till  Hugh  Boraston  attained  the  age  of  21,  remainder  to  his 
son  in  fee,  and  that  the  adverbs  of  time  **  when  "  and  "  then  " 
did  not  amount  to  make  any  thing  precede  the  settling  of  the 
remainder,  any  more  than  in  the  common  case  where  a  man 
leases  for  life  or  years,  and  after  the  decease  of  the  lessee  or  the 
term  ended,  gives  the  remainder  to  another,  in  which  case  the 
remainder  vests  presently.    In  that  case,  the  adverbs  of  time 
were  holden  to  denote  the  time  when  the  estate  should  come 


Bbomfield 

V. 

Crowdeb 
and  Others. 


[  •318  ] 
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Brohkield  into  poBsefision,  and  not  the  time  when  it  should  vest.  That 
Cbowdeb     ^Ase  is  a  material  authority  in  the  present,  because  the  Court 

and  Others,  j-esolved  that  the  word  "  when "  did  not  import  a  condition 
precedent,  inasmuch  as  it  merely  denoted  the  time  when  the 
estate  should  come  into  possession.  A  more  modem  case  to  the 
same  effect  is  that  of  Goodtitle  d.  Hayward  v.  Whitby^  1  Burr. 
225,  where  the  testator  devised  to  trustees,  and  the  survivor 
of  them  and  his  heirs,  in  trust  to  lay  out  the  rents  and  profits 
for  the  maintenance  and  education  of  his  nephews  T.  and  J. 
Heywood  during  their  minorities,  and  when  and  as  they  should 
attain  their  respective  ages  of  21,  that  the  premises  should  be 
and  remain  to  them  the  said  T.  H.  and  J.  H.  and  their  heirs 
equally.  It  was  resolved  that  the  nephews  took  the  fee  imme- 
diately, and  that  the  trustees  under  the  limitation  to  them  took 
only  a  chattel  interest  carved  out  of  the  freehold  devised  to  the 
nephews,  they  holding  that  chattel  interest  in  trust  for  the 
benefit  of  the  infants  during  their  minority.  That  case  was 
decided  upon  the  intent  of  the  testator,  and  not  upon  any 
technical  expressions.  It  is  to  be  found  in  Feame's  Contingent 
Bemainders,  p.  868,  ed.  8,  with  many  other  authorities,  all 
demonstrating  that  the  intent  of  the  testator  must  be  principally 
consulted  when  Judges  are  endeavouring  to  ascertain  whether  a 
condition  be  precedent  or  subsequent.  The  case,  however,  of 
[  *3ia  ]  Edwards  *v.  Hammond  seems  precisely  in  point.  According 
to  the  report  of  the  case  in  3  Lev.  182,  a  copyholder  of  borough 
English,  surrendered  to  the  use  of  himself  for  life,  and  after- 
wards to  the  use  of  his  eldest  son  and  his  heirs,  if  he  should 
live  to  the  age  of  21  years,  provided  and  on  condition  that  if  he 
should  die  before  21,  then  it  should  remain  to  the  surrenderer 
and  his  heirs.  On  the  death  of  the  surrenderer,  the  youngest 
son  entered,  and  the  eldest  son  being  17,  brought  an  ejectment, 
and  the  only  question  was,  whether  the  devise  to  the  eldest  son 
was  upon  a  condition  precedent  or  subsequent.  The  Court 
resolved  that  although  by  the  first  words  it  seemed  to  be  a 
condition  precedent,  yet  that  upon  all  the  words  taken  together 
it  was  an  immediate  devise  to  the  eldest  son,  subject  to  be 
defeated  by  a  condition  subsequent,  if  he  did  not  attain  the  age 
of  21,   and  they  compared  it  to  the  case  of  Spring  v.  Camr, 
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1  Boll.  Abr.  415,  which  was  a  fine  to  the  use  of  A.  and  his    Bbomfibld 


V. 


heirs,  if  B.  did  not  pay  him  20  shillings  on  the  10th  day  of     cbowdbb 

September,  and  if  B.  paid  it,  to  the  use  of  A.  for  life,  remainder    ^^  ^**^*'^ 

to  B.  and  his  heirs;  and  it  was  held  not  to  be  a  condition 

precedent,  but  that  the  estate  in  fee  vested  in  A.  immediately, 

to  be  devested  on  the  subsequent  payment.    These  two  cases 

are  in  point ;  nor  is  there  any  difference  between  Edwards  v. 

Hammond  and  the  present  case,  except  that  in  the  former  the 

words  are,  "provided  and  on  condition,"  whereas  in  this  the 

words  are  "  in  case  " ;  a  distinction  which  it  would  be  ridiculous 

to  insist  upon.     The  report  of  Edwards  v.  Hammond,  in  2  Show. 

898,  by  the  name  of  Stacker  v.  Edwards,  is  not  substantially 

different  from  that  in  Levinz ;  and  if  it  were,  there  can  be  no 

doubt  that  the  preference  must  be  given  to  the  authority  of  the 

latter  reporter.    In  Shower,  the  land  is  not  said  to  be  borough 

English,  and  the  surrender  is  described  to  be  to  the  use  of 

the  surrenderer  for  life,  and  after  to  the  use  of  the  younger  son, 

and  the  heirs  of  his  body,  if  he  attained  the  age  of  18 ;  and 

if  he  died  before  that  age  without  *is8ue  male,  then  to  the      [  *320  ] 

surrenderer's    right    heirs.      In  both  cases  the   surrender    is 

represented  as  being  to  the  use  of  a  person  who  was  not  the  heir 

at  law,  and  that  the  only  question  was,  Whether  the  estate  vested 

immediately?  and  Mr.  Feame,  p.  872,  cites  it  as  one  of  the 

cases  in  which  words  which  seemed  to  import    a  condition 

precedent  were  holden  to  make  a  condition  subsequent.    In 

addition  to  these  authorities,  the  cases  of  Robinson  v.  Comyns, 

Cas.  temp.  Talbot,  164,  and  AcherUy  v.  Vernon,  Willes,  158, 

may  be  referred  to  as  demonstrating  that  no  technical  words 

are  necessary  to  distinguish  conditions  precedent  or  subsequent, 

but  that  the  same  words  may  create  either  according  to  the 

apparent  intention  of  the  testator.     Supposing,  however,  the 

Court  should  be  of  opinion  that  the  remainder  in  question  is  a 

contingent  remainder,  and  therefore,  with  respect  to  the  freehold 

property,  the  devise  never  took  effect,  still  the  plaintiff  will  be 

entitled  to  the  copyhold ;  for  no  principle  can  be  more  clearly 

established  than  that  trustees  to  preserve  contingent  remainders 

are  unnecessary  in  copyhold  estates,  the  freehold  which  supports 

the  remainder  being  in  the  lord.    This  principle  was  laid  down 
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Bbommeld  in  2  Eoll.  Abr.  794,  pi.  6,  in  Patcsey  v.  Lowdtdl,  Sty.  249,  273, 
Crowder  and  has  since  been  recognized  in  Mildmay  v.  Hungerford,  2 
andOtherB.    Vern.  248. 

Arguments  for  the  defendant : 

The  case  of  Edwards  v.  Hammond,  as  cited  from  8  Lev.  is  dis- 
tinguishable from  this  case,  and  indeed  ought  not  to  be  cited  at 
all  as  an  authority ;  for  the  report  of  the  same  case  in  Shower 
differs  materially  from  it.  In  the  report  of  Levinz,  a  material 
part  of  the  limitation  is  omitted,  for  it  there  appears  as  if  the 
limitation  was  to  the  party  for  life  only,  whereas  the  report  of 
Shower  shows  it  to  have  been  a  limitation  to  the  first  taker  and 
the  heirs  of  his  body,  if  he  should  attain  the  age  of  18,  and  if  he 
died  before  that  age  without  issue  male,  then  to  the  right  heirs 
[  •321  ]  of  the  surrenderor.  It  was  for  the  purpose  of  *protecting  the 
estate  of  the  issue  male,  which  it  was  the  manifest  intention  of 
the  testator  should  be  protected,  that  the  Court  did  some  degree 
of  violence  to  words  which  prima  facie  imported  a  condition 
precedent.  According  to  the  report  in  Levinz,  it  was  a  special 
verdict  in  ejectment,  and  it  was  stated  to  be  a  surrender  by  a 
copyholder  of  borough  English,  to  the  use  of  himself  for  life, 
and  after  to  the  use  of  his  eldest  son,  if  he  should  attain  21,  pro- 
vided and  upon  condition  that  if  he  died  before  21  it  should 
remain  in  the  surrenderor  and  his  heirs.  The  question  was. 
Whether  it  was  a  condition  precedent  or  subsequent  ?  and  the 
Court  held,  that  though  by  the  first  words  it  seemed  to  be  a  con- 
dition precedent,  yet,  taking  the  whole  will  together,  it  must  be 
held  to  be  a  limitation  to  the  eldest  son  immediately  defeasible 
on  a  condition  subsequent.  Mr.  Fearne's  book  has  been  cited 
for  an  observation  upon  this  case,  but  the  whole  passage  was  not 
stated.  In  p.  171,  he  says  of  this  case,  "  it  was  evidently  the 
intent  that  the  estate  should  not  go  to  the  heirs  of  A.  if  the 
younger  son  died  before  18  leaving  issue  male ;  but  if  the  estate 
was  not  to  vest  till  he  attained  the  age  of  18,  this  intent  could 
not  have  been  satisfied."  It  is  evident,  therefore,  that  the 
ground  of  that  decision  was  the  protection  of  the  issue  male,  to 
effect  which  some  violence  was  done  to  the  words  of  the  will. 
But  in  the  present  case,  there  is  not  the  same  necessit}^  for 
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doing  violence  to  the  words  of  the  will,  the  limitation  not  being  Bbomfield 
'*  if  he  shall  die  under  21  without  issue,"  but  simply  '^  if  he  crowder 
shall  die  under  21."  In  Boraston's  case,  the  question  whether  *"^  others. 
the  words  used  should  be  considered  to  be  a  condition  precedent 
or  subsequent,  turned  upon  the  intent  of  the  testator ;  and  the 
Court  thought  that  words  which  naturally  imported  a  condition 
precedent  should  not  have  that  construction  in  that  particular 
case.  The  same  reasoning  was  adopted  in  the  case  of  Goodtitle 
d.  Hayward  v.  Whitby ;  the  decision  in  *which  equally  turned  [  *322  ] 
on  the  intent  of  the  testator,  though  the  words  imported  a  con- 
dition precedent.  The  Court  in  these  cases  thought  that  the 
testator  only  meant  to  point  out  the  period  at  which  the  devisee 
should  have  the  estate  in  possession ;  the  rule  being  that  when 
words  refer  to  that  which  must  of  necessity  happen,  they  import 
no  contingency.  The  same  principle  was  adopted  in  Doe  d. 
Wlieedon  v.  Lea^  3  T.  R.  41,t  where  the  words  were  "  when  and 
80  soon  as  he  shall  attain  the  age  of  24."  In  Brownsword  v. 
Edwards^  2  Ves.  243,  the  words  were,  "  if  he  should  attain  21  or 
have  issue ; "  Lord  Habdwickb  thought  it  was  a  condition 
precedent,  and  that  nothing  vested  until  one  of  those  two  events 
happened.  There  is  another  case  of  Denn  d.  Radclyffe  v.  Bag- 
shaw,  6  T.  R.  512,1  in  which  the  testator  having  devised  to  his 
daughter  M.  for  life,  remainder  to  the  first  son  of  her  body,  if 
living  at  the  time  of  her  death,  and  his  heirs  male,  with 
remainders  over ;  and  the  eldest  son  of  M.  having  died  before  his 
mother,  the  Court,  though  averse  to  disinherit  the  issue  of  the 
eldest  son,  construed  the  words  ''  if  living  at  the  time  of  her 
death  "  as  a  condition  precedent.  These  authorities  therefore 
show,  that  where  the  limitation  is  introduced  by  the  word  "if," 
it  will  make  a  condition  precedent,  though  where  it  is  merely 
introduced  by  adverbs  of  time  it  will  not.  Some  argument  may 
be  drawn  fromf  the  bequest  in  the  will  of  lOOZ.  to  the  plaiatiff, 
which  was  not  to  be  payable  unless  he  attained  the  age  of  21 ; 
for  it  seems  reasonable  to  suppose  that,  when  the  testator  after- 
wards gave  this  estate  to  the  plaintiff  by  the  codicil,  he  meant  to 
give  it  on  the  same  terms  as  he  had  before  given  the  legacy. 
With  respect  to  the  supposed  distinction  between  freehold  and 

t  1  E.  E.  631.  t  3  E.  R.  242. 
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Bbohfield   copyhold  eetates,  it  does  not  apply  to  this  caee ;  for  though  the 
Cbowder     estate  of  the  lord  will  protect  a  contingent  remainder  against  a 
and  othere.    determination  of  the  particular  estate  by  the  act  of  the  party, 
[  *323  ]      yet  it  *  will -not  protect  it  against  the  determination  of  the  par- 
ticular estate  by  the  act  of  God.    The  reason  is  this;  the 
destruction  of  the  particular  estate  by  the  tenant,  creating  a 
forfeiture,  transfers  it  to  the  lord,  in  whose  hands  it  subsists  and 
supports  the  contingent  remainder.    This  distinction  is  pointed 
out  in  Gilbert's  Tenures,  244,  5,  265,  802,  and  in  Feame's  Con- 
tingent Bemainders,  471.    Mr.  Fearne,  p.  470,  cites  the  case  o! 
Lane  v.  Pannel,  1  Boll.  Bep.  288.    It  also  appears  from  Gilbert, 
p.  244,  5,  that  where  tenant  for  life  of  copyhold  commits  a  for- 
feiture, the  remainder-man  shall  not  enter,  but  the  lord  may 
retain  it  during  the  life  of  him  who  committed  the  forfeiture, 
and  yet  the  contingent  remainder  shall  not  be  destroyed  without 
an  express  custom.    But  if  the  act  of  the  contingent  copyholder 
completely  puts  an  end  to  the  particular  estate,  the  contingent 
remainder  is  destroyed  according  to  Gilbert,  p.  802.    He  thinks, 
that  where  there  are  three  sisters  for  life  successively,  and  the 
eldest  marries  and  takes  a  lease  from  the  lord,  remainder  to  her 
husband,  remainder  to  the  second  sister,  who  takes  husband  and 
enters,  the  youngest  sister's  remainder  is  destroyed,  it  being  to 
commence  on  the  death  of  the  elder  sister,  and  the  estate  for 
life  of  the  elder  sister  being  gone,  and  the  lord  who  made  the 
lease  not  being  able  to  take  advantage  of  the  forfeiture ;  and 
adds,  there  is  as  much  reason  to  destroy  contingent  remainders 
of  copyholds  as  freeholds ;  and  that  it  is  not  like  the  case  where 
the  lord  seizes  the  particular  estate  as  a  forfeiture  where  it  con- 
tinues to  support  the  remainders.     The  same  doctrine  is  laid 
down  in  the  argument  of  Hahergham  v.  Vincent^  2  Ves.  jun.  204, 
and  is  adopted  by  Buller,  J.  as  the  right  distinction  in  p.  238. 

Beply : 

The  distinction  between  the  act  of  the  particular  tenant  and 
the  act  of  God,  in  destroying  contingent  remainders  of  copy- 
holds, does  not  appear  to  be  well-founded.    The  principle  upon 
which  contingent  remainders  are  protected  is  the  same  both  in 
[  *s:4  ]      freehold  *and  copyhold  estates.    With  respect  to  the  former,  if 
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a  legal  estate  be  given  to  trustees,  the  contingent  remainder  is   Bbomfield 
not  destroyed  by  any  act  which  puts  an  end  to  the  particular     cbowdkr 
estate  before  the  contingency  happens,  because  the  trustees    *"^  othere. 
having  the  legal  estate  it  may  wait  in  them,  and  there  is  always 
a  tenant  to  the  pracipe.    This  was  the  clear  opinion  of  Lord 
Talbot  in  Chapman  v.  Blissett,  Gas.  temp.  Talbot,  145.    Now  in 
the  case  of  copyholds,  there  is  no  doubt  that  the  whole  freehold 
remains  in  the  lord,  the  copyholders  being  mere  tenants  at  will 
according  to  the  custom ;  therefore  if  the  lord  mortgage  his  manor 
and  afterwards  purchase  a  copyhold,  the  copyhold  is  mortgaged 
as  much  as  if  the  lord  had  purchased  it  before  the  mortgage. 
Doe  d.  Oibbons  v.  Pott,  Dougl.  710.    Or  if  the  lord  devise  his 
manor  and  afterwards  purchase  copyholds,  they  will  pass. 

Ctu\  adv.  vultA 

The  opinion  of  the  Court  was  now  pronounced  by 

Sib  James  Maksfield,  Ch.  J.  (who,  after  stating  the  will  pro- 
ceeded thus) : 

All  the  testator's  real  estate  is  given  *to  the  plaintiff  imme-      [  *325  j 


t  The  record  of  the  case  of  Edwards 
y.  Hammond  was  searched  for  and 
produced  by  desire  of  the  Court,  from 
which  it  appeared  that  the  premises 
in  question  were  customary  lands  held 
of  the  manor  of  South  Burstead  in 
Essex,  in  which  there  was  a  custom 
that  the  youngest  son  should  inherit, 
and  that  the  widow  of  the  tenant  in 
fee  should  have  her  free-bench;  that 
John  Hammond  the  elder  surrendered 
the  reversion  of  the  premises  in  ques- 
tion, dependant  on  his  mother's  free- 
bench,  to  the  use  of  himself  for  life, 
and  after  his  decease  to  the  use  of 
John  Hammond  the  younger  (his 
eldest  son),  *'  and  his  heirs  and 
assigns  for  ever,  if  it  shall  happen 
that  the  aforesaid  John  Hammond 
the  younger  shall  live  until  the 
aforesaid  John  Hammond  attain  the 
age  of  twenty  and  one  years ;  pro- 
vided always  and  under  the  condition 
nevertheless  that  if  it  shall  happen 
that  the  aforesaid  John  Hammond 


the  younger  shall  die  before  he  attain 
the  age  of  twenty  and  one  years," 
then  to  remain  to  the  use  of  John 
Hammond  the  elder  and  his  heirs; 
that  the  mother  died  in  the  lifetime 
of  the  surrenderer ;  that  the  surren- 
deror died  leaving  issue  the  said  John 
tho  younger,  his  eldest  son,  and 
Thomas  his  youngest  son ;  that  John 
Hammond  the  younger  was  admitted 
according  to  the  surrender ;  that  tho 
defendant,  Ann  Hammond,  was  the 
widow  of  the  youngest  son,  who 
entered  on  the  death  of  his  father, 
and  that  John  Hammond  the  younger 
(the  oldest  son)  being  then  fifteen, 
brought  an  ejectment  against  Ann 
Hammond,  his  brother's  widow ;  that 
judgment  was  given  for  him  upon 
special  verdict  in  the  Common  Pleas, 
and    afterwards    a    writ    of    error 

brought.} 

X  And  see  Doe  d.  Roake  v.  Newell, 
1  M.  &  S.  327 ;  Driver  d.  Frank  v. 
Frank,  3  M.  &  S.  25,  32. 
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BBOOTiEtD  diately  on  the  death  of  the  preceding  devisees,  if  he  live  to  attain 
crowdeb  21  ;  ii  he  die  before  21,  and  his  brother  Charles  Bromfield 
and  others,    g^^y^^  tjj^u  tjj^  testator  gives  his  real  estate  to  the  said  Charles 

Bromfieldy  if  he  live  to  attain  21,  but  not  otherwise.    If  both 
die  under  21,  then  he  gives  it  to  his  godson,  John  Yale,  in  fee. 
The  plaintiff  was  under  21  at  the  time  of  the  death  of  the  sur- 
viving devisee,  and  the  question  is.  Whether  he  took  any  and 
what  estate  in  the  freehold  or  copyhold  premises?    There  does 
not  appear  to  us  to  be  any  distinction  between  the  freehold  and 
copyhold.    In  fact,  this  is  an  immediate  devise  to  the  plaintiff, 
to  take  place  on  the  death  of  the  two  preceding  devisees.    If  so, 
we  must  either  break  in  upon  the  terms  of  the  will,  or  give  them 
effect.    In  the  latter  case,  there  is  an  end  of  all  argument  about 
the  word  "if."    There  is  nothing  in  the  will  to  prove  that  the 
testator  meant  the  plaintiff  not  to  take  a  vested  estate  unless  he 
survived  21.    Indeed  the  true  sense  of  the  thing  is,  that  the 
devisor  meant  him  to  take  it  as  an  immediate  devise  in  himself, 
but  that  it  was  to  go  over  in  the  event  of  his  dying  under  21. 
It  must  be  admitted,  that  according  to  repeated*  decisions,  no 
precise  words  are  necessary  to  constitute  a  condition  precedent 
in  wills.     They  must  be  construed  according  to  the  intention  of 
the  parties ;  and  it  would  be  absurd,  considering  the  various  cir- 
cumstances under  which  wills  are  made,  to  require  particular 
terms  to  express  particular  meanings.     The  apparent  intention, 
as  collected  from  the  whole  will,  must  always  control  particular 
expressions.     Now  the  fairest  construction  that  can  be  put  upon 
this  will,  independent  of  authority,  is,  that  the  plaintiff  took  an 
immediate  vested  estate  on  the  death  of  the  preceding  devisees, 
with  a  condition  subsequent.    With  respect  to  the  cases,  that  of 
Edicarda  v.  Hamniotid  is  on  all  fours  with  the  present.     The  cir- 
cumstance of  the  devise  over  being  to  a  stranger  makes  no  differ- 
ence ;  for  it  is  clear  that  the  testator  meant  no  one  to  take  his 
estate  unless  in  the  event  of  the  plaintiff  dying  under  21. 
[  ♦326  ]      Edwards  v.  Hammond  *is  neither  opposed  nor  weakened  by  any 
case.    No  doubt  the  general  meaning  of  the  word  "  if  "  implies 
a  condition  precedent,  unless  it  be  controlled  by  other  words. 
But,  in  this  case,  there  is  a  variance  between  the  expression  and 
the  meaning,  and  the  case  of  Edwards  v.  Hammond  sanctions  us 
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in  giving  effect  to  the  latter.    On  these  grounds,  we  are  of   Bbomfibld 
opinion  that  the  estate  vested  in  the  plaintiff  on  the  death  of  the     cbowdeb 
preceding  devisees ;  and  the  expression,  "  all  my  estate,"  is  so    ^^^  Others, 
general  as  to  pass  an  estate  in  fee.    Besides,  it  would  be  an  ab- 
surdity on  the  face  of  the  wiU,  to  construe  it  only  an  estate  for  life. 
The  following  certificate  was  afterwards  sent  to  the  Master  of 
the  Bolls : 

"  This  case  has  been  argued  before  us  by  counsel,  and  we  are 
of  opinion  that,  in  the  events  that  have  happened,  the  plaintiff 
John  Davenport  Bromfield  takes  a  vested  estate  in  fee  simple  in 
the  freehold  and  copyhold  estates  of  the  said  John  Davenport 
the  testator,  determinable  upon  the  contingency  of  his  dying 
under  the  age  of  21  years. 

'*  J.  Mansfield. 

"  J.  Heath. 
"  G.  Books. 
"  A.  Chambbb." 


OWEN  AND  Another  v.  WAEBUETON.  igos. 

(1  Boe.  &  P.  (N.  B.)  326—330.)  July  2. 

The  Court  will  not  set  aside  a  yerdict  upon  the  affidavit  of  a  juryman        r  326  1 
that  it  was  decided  by  lot 

This  was  an  application  for  a  new  trial  in  this  cause,  which 
was  tried  at  Chester,  on  the  ground  of  misconduct  in  the  jury. 
Two  affidavits  were  produced  in  support  of  the  motion ;  one  by 
Balph  Bridge  the  foreman  of  the  jury,  and  one  by  a  person  of 
the  name  of  Chapman.  The  material  facts  sworn  to  by  Bridge 
were,  that  the  jury  not  being  agreed  left  the  Court  and  were  put 
into  a  room  by  themselves ;  that  four  were  disposed  to  find  a 
verdict  for  the  defendant,  and  eight  for  the  plaintiffs ;  that  one 
of  those  disposed  to  find  for  the  plaintiffs  swore  *he  would  stay  [  ^327  ] 
there  till  Saturday  evening  before  he  would  find  a  verdict  for  the 
defendant ;  that  after  some  hours  had  elapsed  in  fruitless 
endeavours  by  Bridge  to  alter  the  opinion  of  those  who  inclined 
to  a  verdict  for  the  plaintiffs,  it  was  proposed  by  several  of  the 
jury  to  draw  lots,  to  which  Bridge  was  induced  to  assent ;  that 
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dA^\      accordingly  two  pencils  were  prodaced  of  different  lengths,  and  it 
V.  was  agreed  that  the  longest  pencil  should  be  for  the  plaintiff 

'  and  the  shortest  for  the  defendant ;  that  Bridge  held  the  pencils 
and  another  joryman  drew,  and  that  the  longest  pencil  beiag 
drawn,  the  Jury  went  to  the  Chief  Justice's  lodgings  and  those 
of  the  jary  who  were  for  the  plaintifiis  gave  in  the  verdict  for 
them.  Chapman  swore  that  he  followed  the  jury  when  they 
went  to  the  room,  and  stood  at  the  outside  of  the  door,  where  he 
heard  the  jurymen  arguing  very  violently  and  disputing  with 
each  other ;  that  after  some  time  he  heard  a  proposal  by  some  of 
the  jury  to  draw  lots  whether  the  verdict  should  be  given  in 
favour  of  the  plaintiffs  or  the  defendant;  that  they  were  quiet 
for  some  time,  and  then  came  out  of  the  room  and  went  to  the 
Chief  Justice's  lodgings,  after  which  he  was  told  by  several  of 
the  jurymen  how  the  verdict  was,  and  the  mode  in  which  it  had 
been  decided.  Upon  these  affidavits  a  rule  niri  for  a  new  trial 
was  granted. 

CockeUf  Serjt.  in  the  course  of  the  last  Term  shewed  cause 
and  relied  on  the  case  of  Vaise  v.  Delavel^  1  T.  B.  11,  where  the 
Court  of  King's  Bench  under  similar  circumstances  refused  to 
receive  the  affidavits  of  jurymen,  such  conduct  being  a  very  high 
misdemeanor  in  them,  and  observed  that  in  such  cases  the 
Court  must  receive  their  information  from  some  other  source. 
He  also  cited  the  case  of  Jackson  v.  WilliavMon  and  Others,  2  T. 
B.  281,  where  the  Court  of  King's  Bench  refused  to  amend  the 
postea  upon  the  unanimous  affidavit  of  the  jury  that  the  SOL 
damages  given  in  by  them  and  recorded  as  their  verdict  was  in 
[  *328  ]  addition  to  a  sum  of  SIZ.  *which  had  been  proved  to  be  the 
price  actually  received  by  the  defendants  for  the  sale  of  the 
plaintiff's  property,  which  had  been  sold  802.  under  its  value, 
the  Court  saying  that  it  would  introduce  a  very  dangerous  prac- 
tice. He  observed,  that  without  the  affidavit  of  Balph  Bridge, 
there  was  no  evidence  of  the  verdict  having  been  decided  by  lot» 
but  only  of  a  proposal  so  to  decide  it. 

WiUiams,  Serjt.  in  support  of  the  rule : 
In  the  case  of  Hale  v.  Cove^  1  Str%.  642,  the  Court  set  aside  a 
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verdict  because  the  jury  had  decided  it  by  lot,  even  though  it       Owbh 

-^        '        .    .  ^  and  Another 

happened  to  be  according  to  the  evidence  and  opmion  of  the  «. 

learned  Judge.    If  the  affidavit  of  Bridge  be  false,  it  may  very 
easily  be  contradicted ;  but  the  evidence  of  Chapman  is  strongly 
confirmatory  of  the  facts  to  which  Bridge  deposes.    Herein  there 
is  a  great  difference  between  this  case  and  the  case  of  Vaise  v. 
Delavely  for  the  jurymen  there  who  made  the  affidavit  were  not 
at  all  confirmed  by  any  third  person.    Indeed  it  is  too  much  to 
infer  from  that  case,  that  under  no  circumstances  whatever  the 
affidavit  of  jurymen  shall  be  received  by  the  Court.    Judges 
ought  not  to  lend  too  easy  an  ear  to  applications  of  this  kind  ; 
but  still  they  should  take  care  that  verdicts  are  not  obtained  by 
improper  methods.    In  Vaise  v.  Delavel,  the  Court  were  not  put 
in  possession  of  several  existing  cases  in  which  affidavits  of  jury- 
men have  been  received  or  required  by  the  Courts.    Thus  in 
Phillips  V.  Foiclevy  Barnes,  441,  Com.  525,  a  verdict  was  set 
aside  on  the  affidavit  of  two  jurors  that  it  had  been  decided  by 
casting  lots,  though  the  application  was  made  after  a  motion 
in  arrest  of  judgment,  and  was  therefore  objected  to  as  too  late, 
the  Court  observing  that  though  the  disclosure  was  after  the 
motion  in  arrest  of  judgment,  yet  as  it  was  before  judgment  they 
must  receive  it.    In  Aylett  v.  Jewell^  2  Bl.  1299,  where  the  jury, 
not  being  able  to  agree  in  their  verdict,  wrote  the  names  of  the 
jurymen  on  slips  of  paper,  and  shaking  them  together,  left  the 
decision  *of  the  verdict  to  the  first  six  which  were  drawn,  the      t  •329  ] 
Court  refused  to  grant  a  new  trial,  because  this  matter  was 
only  brought  before  them  by  the  affidavit  of  the  attorney  to    * 
whom    several    of    the  jury  had    confessed   it,   "there  being 
no  affidavit  of  the  jurymen  or  any  other  that  was  cognizant 
of  this  transaction."    It  was  resolved  in  2  Lev.  189,  that  a 
verdict  decided  by  lot  must  be  set  aside,  and  the  case  of  Hall  y. 
Cove  shews  that  it  matters  not  whether  the  verdict  be  right  or 
wrong.     In  Parr  v.  SeameSy  Barnes,  488,  on  a  question  whether 
a  verdict  decided  by  hustling  halfpence  in  a  hat  ought  to  be  set 
aside  or  not,  the  Court  stayed  the  entry  of  the  final  judgment 
to  give  the  plaintiff  an  opportunity  of  procuring  affidavits  from 
some  of  the  jurors,  because  the  fact  was  only  stated  to  them  by 

affidavit  of  a  person  to  whom  two  of  the  jury  had  confessed. 

3  o  2 
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OwBK  After  the  argument,  Sir  James  Mansfield,  Ch.  J.  observed, 

r,  that  the  authorities  upon  the  subject  being  contradictory,  it  was 
Wabbubtok.  g^  ^YiAt  the  point  should  be  settled  one  way  or  the  other,  and 
therefore  it  would  be  right  to  consider  the  case  before  any  opinion 
was  delivered.  His  Lordship  observed,  that  it  was  singular  to 
refuse  to  set  aside  the  verdict  on  the  evidence  of  jurors  when 
that  evidence  was  before  the  Court,  though  perhaps  it  would 
have  been  the  wiser  way  to  refuse  to  entertain  any  motion  of 
this  kind ;  at  the  same  time  thinking  that  evidence  should  be 
received  with  a  view  to  punish  the  jurymen  who  had  so  miscon* 

ducted  themselves. 

Cur.  adv.  vtdt. 

On  this  day  the  opinion  of  the  Court  was  delivered  by 

Sir  James  Mansfield,  Ch.  J. : 

We  have  conversed  with  the  other  Judges  upon  this  subject, 
and  we  are  all  of  opinion  that  the  affidavit  of  a  juryman  cannot 
be  received.  It  is  singular  indeed  that  almost  the  only  evidence 
[  ^330  ]  of  which  the  case  admits  should  be  shut  out ;  *but,  considering 
the  arts  which  might  be  used  if  a  contrary  rule  were  to  prevaO, 
we  think  it  necessary  to  exclude  such  evidence.  If  it  were 
understood  to  be  the  law  that  a  juryman  might  set  aside  a 
verdict  by  such  evidence,  it  might  sometimes  happen  that  a 
juryman,  being  a  friend  to  one  of  the  parties,  and  not  being  able 
to  bring  over  his  companions  to  his  opinion,  might  propose  a 
decision  by  lot,  with  a  view  afterwards  to  set  aside  the  verdict  by 
his  own  affidavit,  if  the  decision  should  be  against  him.  We 
are  therefore  of  opinion  that  there  is  no  ground  to  support  this 
rule. 

Per  GuBiAM :  Rule  discharged. 
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DOE,  ON  THE  Demise  op  WILLIAM  BOTHELL,  im. 

V.  MAETYE.  ^"H^' 

(1  Bos.  &  P.  (N.  E.)  332—335.)  |-  332  ] 

The  title  of  a  purchaser  for  a  valuable  oonsideratioii  cannot  be 
defeated  by  a  prior  voluntary  settlement  of  which  he  had  no  notice, 
though  he  purchased  of  one  who  had  obtained  a  conveyance  by  fraud, 
but  of  which  fraud  he,  the  purchaser,  was  ignorant. 

Ejectment  for  certain  premises,  situate  at  Dorldng  in  the 
county  of  Surrey. 

At  the  trial  of  this  cause  before  Heath,  J.  at  the  last 
Lent  assizes,  the  following  facts  appeared  in  evidence.  By 
indenture  of  lease  and  release,  bearing  date  the  27th  and  28th 
of  February,  1750,  recited  a  deed  of  1728,  under  which  the  legal 
estate  of  the  lands  in  question  was  vested  in  trustees  for  the  use 
of  one  William  Bothell,  and  that  the  said  William  Bothell  was 
desirous  to  settle  the  lands  as  after-mentioned,  the  said  William 
Bothell  conveyed  to  J.  S.  and  J.  B.  and  to  their  heirs,  to  hold  to 
and  to  the  use  of  the  said  J.  S.  and  J.  B.  upon  trust  to  permit 
the  said  William  Bothell  to  receive  the  rents  during  his  life,  and 
after  his  decease  upon  trust  to  pay  the  rents  to  any  children  of 
the  said  William  Bothell  till  they  should  come  of  age,  and  then 
to  convey  to  them  as  tenants  in  common ;  and  on  failure  of  issue 
of  William  Bothell  upon  trust  to  convey  the  same  to  William 
Dudley  and  his  heirs,  and  until  such  conveyance  to  stand  seised 
thereof  to  the  use  of  William  Dudley  and  his  heirs.  *William  [  *333  ] 
Dudley  died  in  the  lifetime  of  the  said  William  Bothell,  having, 
by  his  will  duly  executed,  devised  the  premises  to  John  Bothell 
of  Mare  House  and  his  heirs.  John  Bothell  of  Mare  House  also 
died  in  the  lifetime  of  William  Bothell  (the  settlor  in  1750), 
and  the  lessor  of  the  plaintiff  William  Bothell  was  the  brother 
and  heir  at  law  of  the  said  John  Bothell  of  Mare  House.  In 
1795,  William  Bothell  (the  settlor  in  1750),  executed  deeds  of 
lease  and  release,  bearing  date  the  8rd  and  4th  .of  June  by 
which,  in  consideration  of  4752.  (the  receipt  of  which  was 
endorsed  on  the  deed),  to  him  paid  by  Thomas  Bothwell  of 
Dorking,  bricklayer,  he  conveyed  the  premises  in  question  to  the 
said  Thomas  Bothwell,  his  heirs  and  assigns,  for  ever.    Thomas 
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DoK  Bothwell,  in  pursuance  of  this  deed,  entered  into  possession  of 
Marttb.  ^^^  premiseSy  giving  to  old  William  Bothell,  (the  settlor  in  1750,) 
a  bond  for  4501.  the  purchase-money.  This  bond  was  never 
paid  by  Thomas  Bothwell,  who  was  no  relation  to  old  William 
Bothell,  and  was  in  very  mean  circmnstances.  Old  William 
Bothell  was  a  very  weak  man ;  he  died  in  December,  1802,  with- 
out issue.  In  February,  1796,  Thomas  Bothwell  sold  and 
conveyed  the  premises  in  question  to  the  Duke  of  Norfolk  for  a 
valuable  consideration  paid  by  him,  without  any  notice  of  the 
deed  of  1750,  or  of  any  fraud  in  the  conveyance  of  1795.  The 
jury  found  a  verdict  for  the  lessor  of  the  plaintiff,  saying  that 
they  thought  the  conveyance  to  Thomas  Bothwell  •in  1795  was 
fraudulent. 

A  rule  nisi  having  been  obtained  on  a  former  day  for  setting 
aside  this  verdict  and  haviag  a  new  trial. 

Best,  Serjt.  now  showed  cause : 

The  Duke  of  Norfolk,  being  a  purchaser  from  Thomas  Both- 
well,  must  stand  or  fall  by  his  title.  If  a  contrary  rule  were  to 
be  established,  a  man  who  has  obtained  an  estate  by  fraud,  has 
nothing  to  do  but  to  convey  that  estate  to  a  bond  fide  purchaser 
[  *334  ]  for  a  valuable  consideration,  and  he  will  ^thereby  secure  to  him- 
self the  fruits  of  his  own  fraud.  By  27  Eliz.  c.  4,  s.  2,  convey- 
ances made  with  a  view  to  defeat  prior  titles  are  declared  to  be 
'^  utterly  void,  frustrate,  and  of  no  effect."  If  such  a  construc- 
tion be  put  upon  the  27  Eliz.  as  is  necessary  in  this  case  for  the 
support  of  Thomas  Bothwell's  title  to  sell,  the  statute  will  most 
properly  be  called  a  statute  to  protect  fraudulent  conveyances. 
How  can  a  person  convey  a  good  title  to  a  purchaser,  when  in 
his  own  hands  the  estate  is  a  perfect  nuUity?  In  Doe  v.  RouU 
ledge y  Cowp.  708,  Lord  Maksfield  says,  ''  the  statute  does  not 
say  a  voluntary  settlement  shall  be  void,  but  that  a  fraudulent 
settlement  shall  be  void.  There  is  no  part  of  the  Act  of  Parlia- 
ment which  affects  voluntary  settlements  eo  nomine,  unless  they 
are  fraudulent."  In  this  case,  the  jury  have  found  that  the 
conveyance  to  Thomas  Bothwell  was  fraudulent. 

Shepherd  and  Bayley,  Serjts.  contra  insisted  that  the  Duke 
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of  Norfolk,  being  a  purchaser  for  a  valuable  consideration  with-  j^^ 
out  notice  of  the  deed  in  1750,  was  protected ;  .that  old  Bothell 
himself,  if  alive,  could  not  defeat  the  conveyance  to  the  Duke, 
for  that  though  the  deed,  as  between  old  Bothell  and  Bothwell 
might  be  fraudulent,  yet  the  Duke,  having  purchased  for  value 
and  without  notice,  stood  in  the  same  condition  as  if  the  person 
from  whom  he  took  had  not  taken  under  a  fraudulent  deed. 
They  cited  Prodger  v.  Langham,  1  Sid.  188,  Andrew  NewporVa 
case,  1  Skyn.  428,  and  Smartle  v.  WiUiams,  3  Lev.  387,  to  shew 
that  a  deed,  which  was  void  in  its  creation,  might  be  made  good 
by  matter  ex  post  facto. 

The  CouBT  were  very  clearly  of  opinion  that  the  rule  for  a  new 
trial  must  be  made  absolute ;  and  Sir  James  Mansfebld,  Gh.  J. 
observed,  that  they  could  not,  without  overturning  the  settled 
and  decided  law,  hold  that  a  *prior  voluntary  conveyance  could  [  *335  ] 
defeat  a  conveyance  to  a  purchaser  for  a  valuable  consideration  ; 
he  referred  to  the  case  of  Evelyn  v.  Templar,  2  Brown  Chanc. 
Eep.  148,  and  Newstead  v.  Serle,  cited  by  Lord  Mansfield  in 
Doe  V.  BouUedge,  Gowp.  708,  in  both  which  cases  subsequent 
bond  fide  purchases  were  held  good,  notwithstanding  prior  volun- 
tary settlements ;  and  regretted  that  it  had  ever  been  decided,  as 
was  the  case  in  Evelyn  v.  Templar,  \  that  even  notice  of  the  prior 
settlement  would  not  defeat  such  a  purchase. 

Per  GuBiAH  :  Rule  absolute, 

t  This  was  a  dedsioii  of  Lord  firmed  by  Lord  Eldon  in  Pulvertoft 
Thublow  in  1787  (2  Brown  0.  0.  y.  Pulverto/t  (1811)  18  Ves.  84. 
148).     It  ifi  refeiied  to  and  con-      — ^B.  0. 
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K.  B.  (AT  NISI  PRIUS)  EASTER  TERM. 


1803.  EAKEN  V.  THOlt 

-^-  (6  Espinasae,  6—7.) 

r  g  1  Though  a  ship,  when  she  sails  on  a  yoyage,  is  not  seaworthy,  and 

after  part  of  the  yoyage  is  performed  she  is  forced  into  port,  and  com- 
pelled to  abandon  the  yoyage,  that  does  not  entitle  the  sailors  to  recoyer 
wages  for  any  part  of  the  yoyage. 

Assumpsit  for  seaman's  wages. 

Plea  of  non-assumpsit. 

The  defendant  was  the  owner  of  a  ship,  living  at  Liverpool ; 
and  had  hired  the  plaintiff  to  proceed  as  mate  on  board  the 
ship,  on  a  voyage  to  Philadelphia.  The  ship  sailed  on  the 
voyage,  but  was  under  the  necessity  of  putting  into  Cork,  not 
from  any  uncommon  badness  of  the  weather,  but  from  the  cir- 
cumstance of  the  want  of  sea- worthiness  in  the  ship  ;  which,  on 
inspection,  was  found  not  to  be  capable  of  repairs ;  so  that  she 
was  condemned  and  sold,  and  the  voyage  abandoned. 

Erskine,  for  the  plaintiff,  admitted  that,  in  common  cases, 
freight  was  the  mother  of  wages ;  and  that  if  the  ship  was  lost, 
the  sailor  had  no  claim :  but  he  contended,  that  that  was  the 
case  where  the  ship  was  sea-worthy,  when  she  sailed  on  her 
voyage,  and,  unless  prevented  by  the  common  casualties  of  the 
sea,  could  have  completed  her  voyage,  and  the  seaman  earned 
his  wages.  The  owner,  by  sending  out  a  ship  incapable  of  per- 
forming the  voyage,  could  not  defeat  the  plaintiff's  claim  to 
[  *7  ]  wages  where  *he  had  been  willing  to  serve,  and  where  the 
voyage  was  lost  and  defeated  by  reason  of  the  defendant's  own 
default,  and  not  through  any  fault  of  the  plaintiff. 

(Lord  Ellenborough  said,  That  the  cases  had  never  made  the 
distinction  contended  for  by  Mr,  Erskine.  The  rule  of  law  was 
general.  The  ship  must  perform  her  voyage  to  entitle  the 
seaman  to  recover ;  and  if  the  owner  sent  her  out  under  such 
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circnmBtances  as  were  stated,  it  shotild  be  the  object  of  a  special  Eaxxh 
action  on  the  case  :t  but  he  was  of  opinion,  That  the  sailor  could  thoh. 
not,  on  the  ground  stated,  recover  his  wages.) 

The  plaintiff  afterwards  proved,  That  after  the  vessel  was 
found  not  to  be  in  a  capacity  to  proceed  on  the  voyage,  he  was 
ordered  to  remain  on  board  until  she  underwent  some  repair ; 
which  he  did,  and  for  which  he  claimed  wages. 

LoBD  Ellenborouoh  ruled,  That  this  being  a  new  contract, 

the  plaintiff  was  entitled  to  recover  on  that  account,  as  for  work 

and  labour. 

Verdict  far  the  plaintiff. 


K.  B.   (AT  NISI  PRIUS)  TRINITY   TERM. 


COBBAN  AND  Anothee  v.  DOWNE. 

(5  Espinasse,  41 — 44.) 

Where  goods  are  to  be  carried  coastwise,  and  the  usage  of  the  wharf 
is  to  deliver  them  on  the  wharf  to  the  mate  of  the  ship,  by  which  they 
are  to  be  carried;  if  they  are  deliyered  to  the  mate,  the  wharfinger's 
responsibility  is  at  an  end,  and  he  is  not  liable,  though  the  goods  are 
lost  from  the  wharf  before  they  are  shipped. 

This  was  an  action  brought  against  the  defendant,  who  was  a 
wharfinger,  to  recover  the  value  of  a  parcel  of  goods,  which  had 
been  sent  to  the  defendant's  wharf  to  be  forwarded  to  Inverness, 
in  Scotland. 

The  plaintiff  proved  the  sending  of  four  trusses  to  the  wharf ; 
one  of  which  was  lost.  They  were  directed  to  be  sent  by  the 
ship  Oeorgey  bound  for  that  port. 

The  case,  as  to  the  facts  proved  on  the  part  of  the  defendant. 


t  At  common  law,  however,  it 
was  held  in  Couch  v.  Sted  (1854)  3  E. 
&  B.  402,  23  L.  J.  a  B.  121,  that 
ihe  seaman  had  no  such  remedy. 
But  by  39  &  40  Yict.  c.  80,  s. 
5,  there  is  a  statutory  obligation, 
l>y  way  of  implied  contract  between 
the   owner  and  the   seaman,  that 


the  owner  and  others  charged  with 
sending  the  ship  to  sea,  use  all 
reasonable  means  to  insure  the  sea- 
worthiness of  the  ship  for  the  voyage 
at  the  time  when  the  voyage  com- 
mences, and  to  keep  her  in  a  sea- 
worthy condition  for  the  voyage 
during  the  same. — ^B.  0. 


1803. 
July  15. 
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coBBis     was.  That  the  goods  were  broaght  to  the  wharf,  and  laid  at  the 
BowvE.     ^^^^  0^  ^^^  counting-house :  That  while  they  lay  there,  the  mate 
of  the  Oeorge  was  called:  That  he  came;  and  the  truss  in 
question    was    delivered   to  him  ;  what  afterwards  became  of 
it  did  not  appear. 
[  42  ]  It  was  contended,  on  the  part  of  the  defendant,  That  it  was 

not  part  of  the  duty  of  a  wharfinger,  where  goods  are  to  go 
coastwise,  either  according  to  general  usage,  or  the  particular 
usage  of  the  defendant's  wharf,  to  see  the  goods  actually  put  on 
board :  That  they  were,  in  many  instances,  delivered  from  the 
warehouse,  or  from  the  wharf  to  the  mate  of  the  vessel,  to  be  by 
him  and  his  crew  put  on  board  the  vessel ;  and  that  on  the 
delivery  to  them,  all  further  responsibility  on  the  part  of  the 
wharfinger  was  at  an  end. 

Several  wharfingers  were  called,  who  proved  the  invariable 
usage  to  be  so :  That  goods,  which  were  not  to  go  coastwise, 
were,  delivered  from  the  carts  on  board  the  ship :  That  when 
goods  came  to  the  wharf,  and  no  ship  was  then  at  the  wharf 
bound  for  the  port  to  which  the  goods  were  directed,  they  were 
warehoused ;  and  on  the  arrival  of  the  first  ship,  they  were 
delivered  to  the  mate  of  the  vessel :  but  when  a  vessel  was  there, 
they  were  immediately  delivered  to  him,  to  be  put  on  board : 
That  before  the  shipping  foreign  goods,  the  wharfinger  charged 
for  wharfage  and  shipping;  but  for  shipping  goods  coastwise, 
they  charged  for  wharfage  only,  considering  that  they  had 
nothing  to  do  with  the  shipping,  being  satisfied  with  a  delivery 
to  the  mate,  or  other  officer  on  board  the  ship,  as  putting  an  end 
to  their  responsibility. 

Lord  Ellenbobough  : 

This  is  an  action,  charging  the  defendant  in  his  character  of  a 
wharfinger.  What  the  duty  of  a  wharfinger  is,  is  to  be  measured 
[  *43  ]  by  the  usage  and  practice  of  others  in  ^similar  situations,  or  his 
known  and  professed  liability.  Every  man  contracts  with  the 
public  according  to  the  known  and  ascertained  extent  of  the 
trade  or  business  in  which  he  is  engaged.  The  defendant  has 
proved  that,  by  established  usage,  the  goods  are  delivered  by  the 
wharfinger  to  the  mate  and  crew  of  the  vessel  which  is  to  carry 
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them ;  from  which  time  it  has  been  considered  that  their  respon-  Cobbak 
sibility  is  then  at  an  end.  Undoubtedly,  where  the  responsibility  dowks. 
of  the  ship  begins,  that  of  the  wharfinger  ends ;  and  a  delivery 
to  the  ship  creates  a  liability  there :  but  the  delivery  must  be  to 
an  officer  or  person  accredited  on  board  the  ship ;  it  cannot  be 
delivered  to  the  crew  at  random :  but  the  mate  is  such  a  recog- 
nized officer  on  board  the  ship,  that  delivery  to  him  is  a  good 
delivery,  and  the  responsibility  of  the  ship  attaches,  if  the  jury 
believe  that  the  mate  received  the  goods,  as  stated  by  the 
defendant's  witnesses.  It  has  been  said,  that  they  were  lost  on 
the  wharf  before  they  were  put  on  board  ;  but  if  they  were  once 
well  delivered  to  the  mate>  the  subsequent  loss  cannot  affect  the 
wharfinger :  they  are  delivered  into  the  care  of  the  mate ;  and 
his  negligence  cannot  revive  any  responsibihty  on  the  part  of  the 
wharfinger.  I  think  therefore  the  usage  has  been  sufficiently 
proved ;  that  by  a  delivery  to  the  mate  of  the  ship,  the  whar- 
finger's responsibility  was  at  an  end ;  and  that  the  only  question 
for  the  jury  to  decide  was.  Was  the  delivery  made  of  the  goods 
to  the  mate  of  the  George,  by  which  vessel  the  goods  were 

ordered  to  be  sent  ? 

Verdict  for  the  defendant.  [  44  ] 


CLAY  V.  WOOD.  1803. 

(5  Espinasse,  44 — 45.) 

It  Ib  no  justificatioii  to  an  action  for  negligently  driving,  that  the         [  ^^  ] 
plaintiff  was  on  the  wrong  side  of  the  road,  if  there  was  room  sufficient 
for  the  defendant  to  pass  without  inconvenience. 

This  was  an  action  on  the  case,  for  negligently  driving  a 
chaise  against  a  certain  horse  of  the  defendant's,  on  which  the 
plaintiff's  servant  then  rode,  by  which  he  had  his  thigh  broke ; 
in  consequence  of  which  he  died. 

The  facts  were,  That  the  plaintiff's  servant  was  riding  on  the 
wrong  side  of  the  road ;  but  near  the  middle  of  it.  The  defen- 
dant was  the  owner  of  a  chaise,  then  driven  by  his  servant, 
coming  out  of  another  road,  and  crossing  the  road  over  to  that 
side  of  the  road  on  which  the  servant  was  riding,  which  was  the 
proper  side  of  the  road  for  the  defendant.  In  so  crossing  over, 
the  shaft  of  the  chaise  struck  the  horse  in  the  thigh,  and  broke  it. 
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Olat  The  defendant's  counsel  replied,  that  it  was  the  duty  of  the 

Wood.       servant  to  have  kept  on  his  proper  side :  and  that  the  accident 

being  occasioned  by  his  being  so  out  of  his  place,  the  defendant 

was  not  liable. 

Lord  Ellrnbobough  said,  That  the  circumstance  of  the 
person  being  on  the  wrong  side  of  the  road  was  not  sufficient  to 
discharge  the  defendant ;  for  though  a  person  might  be  on  his 
wrong  side  of  the  road,  if  the  road  was  of  sufficient  breadth, 
[  *45  ]  80  *that  there  was  full  and  ample  room  for  the  party  to  pass,  he 
was  of  opinion  he  was  bound  to  take  that  course  which  should 
carry  him  clear  of  the  person  who  was  on  his  wrong  side ;  and 
that  if  any  injury  happened,  by  running  against  such  person,  he 
would  be  answerable.  A  person  being  on  his  wrong  side  of  the 
road  could  not  justify  another  in  wantonly  doing  an  injury, 
which  might  be  avoided.  The  question  therefore  to  be  left  to  the 
jury  was,  Whether  there  was  such  room,  that  though  the  plain- 
tifiTs  servant  was  on  his  wrong  side  of  the  road,  there  was  suffi- 
cient room  for  the  defendant's  carriage  to  pass  between  the 
plaintiff's  horse  and  the  other  side  of  the  road  ?  If  they  were  of 
opinion  that  there  was,  the  plaintiff  was  entitled  to  recover. 

Verdict  for  the  plaintiff. 


,\so3-  GLAS8C0TT  v.  DAY. 

JvZy  16. 
(5  Espinasse,  48 — 50.) 

r  48 1 

^      ^  "Money  tendered,  with  a  demand  of  a  receipt  in  full,  and  refosed  on 

that  ground,  is  not  a  legal  tender:  neither  is  it  where  it  does  not  appear 
where  the  money  la,  although  the  party  to  whom  it  is  offered  supposes 
it  to  be  in  a  desk  in  the  countmg-house.t 

Assumpsit  for  work  and  labour,  goods  sold  and  delivered,  &c. 

Plea  of  non-assumpsit  as  to  all  the  money  claimed,  except  as 
to  181: 128.  and  as  to  that  sum  a  tender. 

The  plaintiff  by  his  replication  denied  the  tender  and  issue 
thereupon. 

The  sum  claimed  was  20Z. 

t  See  Eckstein  v.  Reynolds  (1837)      latter  point  Harding  v.  Davis  (1825) 
7  A.  &  E.  80 ;  and  compare  on  the      2  C.  &  P.  77.— B.  G. 
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The  witness  for  the  defendant,  who  proved  the  tender,  stated,    Olassoott 
That  after  the  work  had  been  done,  he  went  to  the  plaintiff  with        day. 
the  money,  to  what  he  estimated  the  value  of  the  work ;  which 
he  offered  to  pay  on  the  plaintiff's  giving  him  a  receipt  in  full. 
The  plaintiff  refused  to  receive  it.    The  next  day,  the  plaintiff 
went  to  the  defendant's  counting-house  to  demand  payment : 
the  witness  was  there.    He  said  he  would  go  backward  into  the 
counting-house,  and  get  the  money  out  of  the  desk.    The  money 
was  not  in  sight;  but  the  witness  said  he  believed  the  money 
was  there,  and  then  in  the  desk :  but  the  sum  he  meant  to 
tender  was  the  same  as  before,  18Z.  12«. ;  and  which  he  told 
to  the  plaintiff.    The  plaintiff  refused  to  receive  it,  *as  it  was       [  *49  ] 
short  of  his  demand.    The  witness  then  did  not  go  for  the  money, 
or  make  any  further  offer  of  it. 

The  plaintiff's  counsel  contended,  that  this  was  not  a  legal 
tender. 

The  counsel  for  the  defendant,  e  contra,  relied,  That  where 
the  quantum  of  the  demand  was  in  dispute,  and  the  plaintiff 
refuses  to  accept  the  sum  which  the  defendant  says  he  is  about 
to  offer,  it  dispenses  with  the  actual  offer  of  the  money;  and 
that  it  had  been  so  decided :  that  that  had  been  the  case  here ; 
but  that  if  there  was  any  doubt  as  to  that,  as  there  was  no 
replication  of  a  subsequent  demand  and  refusal,  the  defendant 
had  a  right  to  resort  to  the  tender  made  the  first  day,  which  they 
contended  was  a  legal  and  sufficient  tender. 

Lord  Ellenbobouoh  : 

With  respect  to  the  point*  last  made,  as  to  the  legality  of  the 
first  tender,  with  a  demand  of  a  receipt  in  full,  where  the  other 
party  offers  to  receive  the  money  in  part,  that  is  not  a  good 
tender  in  law.  The  money  was  first  tendered  under  that 
condition,  and  was  refused  by  the  plaintiff.  I  do  not  think  that 
the  defendant  can  stand  upon  that,  as  to  the  supposed  tender  on 
the  second  day.  If  a  man  has  the  money  about  him,  and  offers 
to  pay  it  to  the  plaintiff,  who  refuses  it  on  account  of  its  not 
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Olimoott  being  Bufficient,  as  he  has  then  a  power  to  effectuate  the  offer,  it 
DAT.  is  A  good  tender.  If  therefore  the  witness  had  the  money  in  his 
possession  on  the  second  day,  ready  to  pay  to  the  plaintiff  if  he 
would  accept  it,  the  tender  would  be  good  ;  but  when  the  witness 
[  •so  ]  says  to  the  plaintiff,  *  '*  I  will  pay  you  the  money  I  offered  you 
yesterday,"  and  it  does  not  appear  where  the  money  was, 
whether  it  was  in  the  desk  or  not,  so  that  the  witness  by  opening 
could  immediately  get  it,  I  think  the  tender  is  not  good.  It 
ought  to  appear  that  the  money  was  there,  and  capable  of 
immediate  delivery. 

Verdict  for  the  plaintiff. 


1803.  LUBBOCK  V.  EOWCEOFT.t 

^jLt^'  (6  Espinaflse,  60—51.) 

[  ^  ]  In  a  caae  of  insuranoe  upon  goods  confligned  to  a  particular  port,  on 

the  arrival  of  the  ship  there,  it  is  found  to  be  in  the  hands  of  the  enemy, 
that  circumstance  does  not  warrant  the  assured  to  abandon. 

This  was  an  action  on  a  policy  of  insurance,  on  twenty  bags 
of  pepper  on  board  the  ship  Neliy,  at  and  from  London  to 
Naples,  Leghorn,  or  Messina,  with  liberty  to  touch  at  Gibraltar, 
or  any  other  port  in  the  Mediterranean. 

The  goods  were  on  the  account  of  Antonio  Bizzati,  of  Messina. 

The  plaintiff  went  for  a  total  loss,  under  these  circumstances : 
That  the  ship  having  arrived  at  Minorca,  in  the  Mediterranean, 
it  was  found  that  Messina  was  in  the  hands  of  or  blockaded  by 
the  French ;  in  consequence  of  which  he  abandoned  to  the 
underwriters,  and  went  for  a  total  loss. 

(Lord  Ellenbobouoh,  on  the  opening  of  the  case,  asked,  If 
there  was  any  precedent  of  such  an  action  ?  and  how  the  loss 
could  be  brought  within  any  risque  insured  against  ?) 

[  61  ]  Erskine^  for  the  plaintiff,  contended.  That  the  action  was 

maintainable:   That  the  risque  meant  to  be  covered  by  the 

t  See  also  EadkinsonT.  Bohinion,  7  B.  B.  786,  (3  B.  &  P.  388);  Forsier  v. 
ChriHie  (1809)  11  East,  205,  reported  B.  R  tn  looo.^R.  0. 
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insurance,  was  not  merely  that  the  goods  should  not  be  lost  or    Lubbock 

sunk  in  the  sea,  but  that  they  should  arrive  at  Messina,  and    rowoboft. 

come  to  the  owner's  use :  That  this  was  prevented,  by  the  French 

having  taken  Messina ;  that  was  a  restraint  by  the  enemies  of 

the  country,  which  created  an  incapacity  in  the  ship  to  perform 

the  voyage,  which  was  intended  to  be  guarded  against  by  the 

policy :  That  this  was  not  merely  quia  timet,  as  if  there  were 

100  French  vessels  covering  the  seas;  in  which  case,  though 

the  probability  was  great  of  the  ship's  being  captured,  she  might 

•escape ;  but  here  the  port  was  in  possession  of  the  enemy,  so 

that  her  capture  was  certain. 

Lord  Ellenbobough  said.  That  he  still  retained  his  first 
opinion :  that  the  abandonment  was  from  an  apprehension  of  an 
enemy's  capture ;  and  not  from  any  loss  within  the  terms  of  the 
policy :  That  if  such  was  allowed,  every  ship  about  to  sail  from 
the  port  of  London  for  a  port  which  had  fallen  into  the  hands  of 
the  French,  might  be  abandoned ;  but  he  would  suffer  the  cause 
to  proceed. 

It  afterwards  appeared,  that  in  fact  the  bills  of  lading  of  the 
goods  were  sent  to  Minorca,  where  the  goods  were  to  be  landed. 

The  plaint^  was  therefore  nonsuited. 


EOBSON   ET  Alt.   Assignees  of  BLAKEY,  a  isos. 

Bankeupt,  v.  KJEMP  bt  Alt.  —  * 

0 

(5  Espinasse,  62—55.)  [  ^^  1 

Where  an  attorney  has  oome  to  the  knowledge  of  a  deed  or  instru- 
xnent  having  been  destroyed,  from  the  drcumstanoe  of  his  being 
employed  as  an  attorney,  he  cannot  be  asked  as  to  the  fact,  the  know- 
ledge of  which  was  so  obtained. 

Assumpsit  by  the  plaintiffs,  assignees  of  a  bankrupt,  for  money 

had  and  received,  with  the  common  money  counts. 
Plea  of  non-assumpsit.  r  53  -i 

The  action  was  brought  to  recover  the  price  of  a  cargo  of  coals 

belonging  to  the  bankrupt,  the  value  of  which  the  defendants  had 

received  subsequent  to  an  act  of  bankruptcy. 
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BoBfiON  A  clear  act  of  bankmptcy  was  admitted  to  have  been  com- 
Kbmp.  mitted  on  the  26th  day  of  October,  1801;  but  the  coansel  for 
the  plaintiffs  endeavoured  to  establish  one  prior  to  that,  that  is 
on  the  12th  of  October  of  the  same  year. 

This  act  of  .bankruptcy  they  endeavoured  to  establish  to  have 
been  conmiitted,  by  the  bankrupt  having  made  fraudulent 
conveyances  to  his  son  of  a  ship  on  that  day. 

They  asserted,  that  there  was  no  consideration  for  this 
conveyance ;  but  that  the  son  had  executed  to  the  father  a 
warrant  of  attorney  to  the  amount  of  the  supposed  value 
mentioned  in  the  deed ;  and  which,  after  the  act  of  bankruptcy 
committed  on  the  26th  of  October,  had  been  destroyed. 

To  prove  this  transaction,  the  plaintifiis'  counsel  called  Mr. 
Ashfield,  an  attorney.  He  stated,  that  he  was  employed  by  both 
parties  as  their  attorney,  to  prepare  a  warrant  of  attorney,  the 
execution  of  which  he  had  subscribed  as  a  witness. 

They  were  then  proceeding  to  examine  him  as  to  the  contents, 
and  as  to  the  execution  of  it,  when  the  defendants'  counsel 
objected  to  the  witness's  answering  those  questions,  as  having 
been  acting  as  attorney ;  and  that  the  parties  had  no  right  to 
call  for  the  disclosure. 

(Lord  Ellbnbobouoh  :  It  is  very  settled  law  that  an  attorney 
[  *^^  ]  is  not  bound  to  disclose  facts  communicated  *to  him  by  his 
client ;  but  if  an  attorney  puts  his  name  to  an  instrument  as  a 
witness,  he  makes  himself  thereby  a  public  man,  and  no  longer 
clothed  with  the  character  of  an  attorney :  liis  signatore  binds 
him  to  disclose  all  that  passed  at  the  time  respecting  the 
execution  of  the  instrument;  but  not  what  took  place  in  the 
concoction  and  preparation  of  the  deed,  or  at  any  other  time, 
and  not  connected  with  the  execution  of  it :  upon  such  matters 
he  has  a  right  to  be  silent.  It  has  been  said  by  the  defendants' 
counsel.  That  no  one  has  a  right  to  call  upon  the  attorney, 
except  the  party  to  whom  it  is  executed ;  but  I  think  otherwise ; 
and  am  of  opinion,  that  every  person  who  claims  an  interest  in 
the  property,  has  a  right  to  call  upon  the  attorney,  as  being  the 
attesting  witness.) 

The  plaintiffs'  counsel  were  then  proceeding  to  ask  him  as  to 
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the  destrnction  of  this  warrant  of  attorney,  by  whom,  and  under      Robson 
what  circumstances  it  was  done.  Kemp. 

Before  he  was  permitted  to  answer,  he  was  asked,  by  the 
defendants'  counsel.  If  what  he  knew,  concerning  the  destruction 
of  the  deed,  had  not  been  acquired  from  his  having  been  called 
in  by  both  parties  as  their  attorney?  He  answered  he  had. 
Upon  which  it  was  objected  :  that  he  should  not  answer. 

Gibbs  contended.  That  the  privilege  of  an  attorney  extended 
no  further  than  to  his  being  prevented  from  disclosing  matters 
communicated  to  him  by  his  client ;  but  that  what  were  facts, 
an  attorney  had  always  been  bound  to  prove,  whether  he  came 
to  the  knowledge  of  them  one  way  or  another. 

LoBD  Ellenbobough  :  [  ^•*'  ] 

This  is  a  transaction  with  which  the  party  has  only  become 
acquainted  from  being  employed  as  attorney.  The  act  cannot 
be  stripped  of  the  confidence  and  communication  as  an  attorney, 
the  witness  being  then  acting  in  that  character.  One  sense  is 
privileged  as  well  as  another.  He  cannot  be  said  to  be  privileged 
as  to  what  he  hears,  but  not  to  what  he  sees,  where  the  know- 
ledge acquired  as  to  both  has  been  from  his  situation  as  an 
attorney.  I  therefore  think,  if  the  only  knowledge  he  has,  as  to 
the  destruction  of  this  instrument,  was  acquired  from  the  con- 
fidential communication  made  to  him  as  an  attorney,  that  he 
cannot  be  examined  to  it.  I  remember  it  once  much  canvassed 
here.  Whether  an  attorney,  in  a  case  where  a  client,  after  a  man 
had  ceased  to  be  his  attorney,  had  made  a  communication  to 
him  as  to  a  matter  in  which  he  had  formerly  been  concerned  for 
him,  was  bound  to  disclose  it?  Lord  Eenyon  thought,  that 
being  no  longer  clothed  with  the  character  of  attorney,  he  was 
bound  to  disclose  it.  If  therefore  he  knew  of  the  destruction  of 
this  instrument  by  any  mode  except  from  the  circumstance  of 
his  being  so  concerned,  he  is  bound  to  disclose  it,  but  not 

otherwise. 

Verdict  for  Hie  plaintiff. 


R.R. — ^V0L.Vin.  3  H 
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STETJTT  V.   BOVINGDON  and  Two  Others. 

(5  Espinasse,  56--59.) 

Where  a  witness,  who  had  been  examined  as  to  a  &ct  respecting^  a 
right  (in  a  previous  action  between  the  same  parties  or  persons  under 
whom  these  parties  claim)t  is  deceased,  what  he  swore  at  that  trial  is 
admissible  in  evidence,  and  may  be  proved  by  a  witness  who  heard  him 
give  his  evidence. 

Where  a  question  of  right  of  water  has  been  tried,  in  an  action  on  the 
case,  the  record  of  that  trial  is  evidence  in  a  subsequent  action  against 
the  same  defendant  and  other  defendants  claiming  imder  him. 

Tms  was  a  special  action  on  a  case. 

The  declaration  contained  several  counts,  in  which  the  plain- 
tiff declared,  That  he  being  possessed  of  two  mills,  in  the  parish 
of  Bickmansworth,  to  which  the  water  had  been  used  to  flow,  for 
the  purpose  of  turning  them :  That  the  defendant  had  turned 
and  diverted  the  water,  had  erected  wears  and  other  obstructions 
on  the  river ;  and  had  suffered  the  banks  to  be  out  of  repair  and 
in  decay,  so  that  great  quantities  of  water  had  been  wasted,  and 
the  plaintiff  was  deprived  of  the  profits  of  his  mills. 

The  plaintiff  relied  on  his  mills  being  ancient  mills,  to  which 
the  water  had  been  accustomed  to  flow:  That  the  defendant, 
who  was  the  proprietor  of  the  adjoining  land  to  the  mill-stream, 
had  been  used  to  water  his  meadows  with  water  of  the  river ;  but 
that  that  was  a  qualified  right,  the  mills  having  been  erected 
before  any  wears  or  dams  had  been  erected  for  the  purpose  of 
watering ;  and  that  it  had  been  only  used  from  Saturday  night  to 
Monday  morning :  whereas  the  defendant,  who  was  the  owner  of  the 
^adjoining  lands,  claimed  a  right  to  turn  the  water,  for  the  purpose 
of  watering  at  all  times.  In  the  year  1784,  the  present  plaintiff 
had  brought  another  action  against  the  defendant  Bovingdon,  for 
similar  grievances  complained  of  by  the  present  declaration,  &c. 
in  which  he  had  relied  on  the  same  rights  as  were  claimed  in 
the  present  action :  That  action  came  on  to  be  tried  at  Hertford, 

t   Although  the  qualification   in  they  appearfrom  the  statement  on  the 

the  parenthesis  is  not  expressed  in  second  point ;  and  it  is  obvious  that 

the  judgment  as  reported,  it  is  con-  without  some  such  qualification  the 

sistent  with  the  facts  of  the  case  as  report  would  be  misleading. — ^R.  C. 
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in  the  year  1784,  before  Lord  Bosslyn,  then  Chief  Justice  of  the      Stbutt 
Common  Fleas ;  and  a  general  verdict  was  found  for  the  plaintiff.    Boyinodov. 

At  that  time  the  celebrated  Mr.  Macklin  had  been  examined  as 
a  witness,  as  to  his  knowledge  of  the  state  of  the  place  many 
years  before.  Macklin  being  dead,  the  counsel  for  the  defendant 
proposed  to  give  parol  evidence  by  a  person  who  had  heard  him 
give  his  evidence  at  the  former  trial,  of  what  he  then  said ;  and 
deposed  as  his  evidence  on  that  trial. 

This  was  opposed  by  the  defendant's  counsel,  as  giving  in  evi- 
dence what  a  third  person  had  said ;  which  was  not  legal  evidence. 

(Lord  Ellenborough  said :  He  was  of  opinion,  that  it  was 
admissible.  It  was  not  giving  in  evidence  what  a  third  person 
mentioned  in  an  extrajudicial  matter;  but  what  he  had  said 
upon  his  oath  as  a  witness,  in  a  cause  in  which  he  had  been 
examined :  it  came  therefore  before  the  jury  in  the  present  cause, 
under  the  sanction  of  an  oath  ;  and  in  that  sacramental  form  in 
which  evidence  only  was  admissible :  That  he  could  not  distin- 
guish it  in  point  of  legal  form  and  effect  from  depositions  taken 
in  perpetuam  in  rei  memoriam.  Such  depositions,  *if  taken  upon  [  'ss  ] 
oath,  were  at  all  times  admissible.  Mr.  Macklin's  evidence  might 
be  considered  as  so  given ;  and  he  should  therefore  admit  it.) 

A  witness  was  then  called,  who  stated,  That  Macklin  had  been 
called  at  the  former  trial,  in  1784 :  That  he  was  sworn  and 
examined  as  a  witness ;  and  then  gave  his  evidence  to  the  follow- 
ing effect : — That  fifty  years  before,  a  Mr.  Fleetwood  had  a  house 
on  the  river  side,  where  he  used  to  accompany  Fleetwood  to  fish ; 
that  the  mill  now  occupied  by  the  defendant  then  stood  there  ; 
that  the  miller  was  very  tenacious  of  the  right  of  his  water ;  and 
that  Fleetwood,  who  wanted  some  water  to  bring  into  his  garden, 
asked  leave  of  the  miller  to  do  so :  That  he  at  first  was  unwil- 
ling ;  but  afterwards  gave  him  permission :  That  there  was  then 
no  wear,  no  flake,  nor  any  obstruction  for  the  free  passage  of  the 
water  to  the  mills  by  any  person. 

The  plaintiff's  counsel  then  offered  in  evidence  the  record  of 
the  former  trial ;  which  they  contended  was  conclusive,  as  to  the 
rights  claimed  by  the  plaintiff  by  that  action. 

8  H  2 
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Stbutt  It  was  opposed  by  the  defendants*  cormsel,  First,  On  the 

BoviKODOK.  ground  that  the  parties  were  not  the  same :  That  that  action  was 

against  the  defendant  Bovingdon,  and  another  defendant  not  on 

this  record ;  the  present  action  was  against  him  and  others,  who 

ought  not  to  be  prejudiced  by  a  trial  against  Bovingdon  only. 

(Lord  Ellenbobouoh  said,  That  if  this  was  a  question  of  right, 
and  the  two  defendants  on  this  record  justified  under  the  defen- 
[  *^^  ]       dant  Bovingdon,  *who  was  seised  of  the  land,  a  verdict,  though 
against  Bovingdon  only,  was  admissible.) 

The  fact  was  so  in  point  of  fact,  and  the  objection  on  that 
ground  over-ruled. 

It  was,  secondly,  objected.  That  from  the  nature  of  the  action, 
the  record  was  not  evidence.  It  was  an  action  for  an  injury :  it 
had  occurred  since  that  for  which  the  former  action  had  been 
brought,  and  for  which  the  plaintiff  had  recovered. 

LoBD  Ellenbobouoh  said : 

The  evidence  was  admissible.  The  question  on  that  record 
was  a  question  of  right ;  and  referring  to  the  record,  three  of  the 
counts  in  the  former  cause,  and  in  the  present,  stating  the  right 
claimed  by  the  plaintiff,  and  the  obstruction  by  the  defendant, 
were  nearly  in  the  same  words;  and  the  places  where  the 
obstruction  was  laid,  particularly  at  Ambury  Bushes  and  Green- 
wickware,  were  proved  to  be  the  same.  The  record  of  the 
former  cause  could  not  be  deemed  a  legal  estoppel,  so  as  to  con- 
clude the  rights  of  the  parties  by  its  production;  but  it  was 
binding  so  far,  that  he  should  think  himself  bound  to  tell  the 
jury  to  consider  it  as  conclusive  of  the  rights  of  the  parties. 

-  Upon  receiving  this  intimation  of  his  Lordship's  opinion,  the 
defendants'  counsel  consented  to  remove  the  obstructions  at 
Ambury  Bushes  and  Greenwickware ;  and 

The  plaintiff  took  a  verdict  for  nominal  damages. 
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K.  B.  (AT  NISI  PKIUS)  MICHAELMAS  TERM. 


HAYMAN  V.  MOLTON,   KIKBY,   et  alt.  isos. 

(5  Espinasse,  65—68.)  ^'^'  ^' 

In  cases  of  extreme  necessity,  and  where  a  ship  liaving  got  agronnd,         [  65  ] 
cannot,  in  the  opinion  of  persons  competent  to  judge,  be  raised,  the 
captain  may  sell  her  for  the  benefit  of  the  owners ;  but  it  can  only  be  in 
cases  of  extreme  necessity ;  and  the  survey,  &c.  must  be  made  on  the 
best  information,  and  with  the  most  pure  good  faith,  f 

Tms  was  an  action  of  trover,  for  the  ship  Grace. 

The  plaintiff  brought  his  action  to  recover  the  value  of  that 
fihip,  he  claiming  title  as  the  owner.  On  the  part  of  the  defen- 
dants, antecedent  ownership  in  the  plaintiff  was  admitted ;  and 
the  only  doubt  in  the  case  was,  Whether  that  property  was  not 
at  an  end,  by  virtue  of  the  transfer  of  the  property  by  what  is 
called  A  Colonial  Transfer  ?  that  is,  by  a  sale  in  Jamaica,  under 
the  particular  circumstances  following,  and  under  which  the 
defendants  claimed  : 

The  ship  had  been  built  in  1799,  and  went  on  a  voyage  to 
Jamaica ;  at  which  time  the  plaintiff  was  the  owner.  After 
her  arrival  there,  she  got  aground,  and  sustained  some  damage. 

On  the  part  of  the  plaintiff  it  was  suggested.  That,  with  a 
fraudulent  view  of  obtaining  the  ship,  *it  was  pretended,  that  [  •66 1 
she  could  not  be  got  off ;  and  in  consequence  a  survey  was  taken ; 
which  was  represented  by  the  plaintiff  to  be  a  mock-ceremony, 
by  the  persons  called  in  to  make  the  survey  not  being  properly 
chosen  ;  and  who  had  decided,  that  she  had  sustained  so  much 
injury,  that  she  should  be  sold  for  the  benefit  of  the  owner : 
That  she  was  accordingly  put  up,  and  sold  by  auction ;  and 
bought  by  one  Dunn,  who  sold  her  to  one  B.  Molton,  by  whom 
she  was  sold  to  the  other  defendants. 

The  plaintiff  contended,  That  there  was  no  fair  transfer  of 

t  As  to  the  justification  of  neces-  Bums  (C.  A.  1878)  3  Ex.  D.  282,  47 

fiity  for  selling  cargo,  see  Austral-  L.  J.  Ex.  566;  Atlantic  MtUuallns, 

aaian,  ike.  Co.  v.  Morae  (1869)  L.  R.  Co.  v.  HtUh  (C.  A.  1880)  16  Ch.  D. 

4  P.  C.  222,  27  L.  T.  357 ;  AcatoB  v.  474,  44  L.  T.  67.— B.  C. 
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Hatman  the  property,  the  transaction  being  fraudulent :  That  Eirby,  one 
HoLTOK.  of  the  defendants,  had  been  one  of  the  persons  employed  in  the 
survey :  That  she  had  not  bilged  then,  though  it  was  so  stated 
in  the  survey ;  but  was  readily  got  off,  and  sailed  soon  after  to 
England  ;  and  performed  that  voyage  in  safety :  That  one  Cun- 
ningham acted  as  auctioneer ;  and,  without  any  authority,  had 
undertaken  to  conduct  the  sale  for  the  plaintiff ;  and  which  sale, 
with  a  view  to  effect  a  fraudulent  transfer,  had  taken  place  before 
the  time  advertised,  which  was  contended  to  be  fraudulent  and 
void. 

Er shine  ^  for  the  defendant,  contended,  That  what  was  done, 
was  done  by  the  authority  of  the  captain  :  That  the  ship  was  in 
fact  a  wreck;  and  he  contended,  as  a  matter  of  law,  that  the 
captain  had  a  vktual  authority  from  the  owners  of  a  ship,  under 
such  circumstances,  to  sell  what  remained  of  her.  He  did  not 
contend  for  an  unqualified  power  in  the  captain  to  sell  under 
[  *67  ]  every  circumstance ;  *but,  in  the  present  case,  he  admitted,  that 
though  the  vessel  was  aground,  yet  if  she  was  easily,  in  the 
opinion  of  sailors,  got  off,  it  would  be  evidence  of  fraud  in 
the  purchase,  if  bought  as  a  wreck :  but  he  stated,  he  would 
shew  that  it  was  extremely  doubtful  whether  it  would  be  practi- 
cable or  not;  and  that  it  was  attended  with  much  risque  and 
expense ;  and  that  the  captain  was  therefore  well  warranted  in 
law  in  the  step  he  had  taken. 

Lord  Ellenbobouoh  : 

A  captain  of  a  ship  has  by  law  a  right  to  hypothecate  her  in  a 
foreign  country,  for  the  purpose  of  raising  money  for  her 
necessary  repairs ;  but  he  has  no  such  general  authority  by  law 
as  to  sell.  The  case  of  Treinenhere  v.  TresUian  (from  Sid.  45S), 
has  been  cited  to  that  effect ;  and  no  doubt  the  law  is  so  :  but 
there  are  circumstances  arising  in  consequence  of  the  increase  in 
our  commercial  transactions,  that  may  admit  some  extension  of 
that  rule  of  law.  Where  a  case  of  urgent  necessity  and  extra- 
ordinary difficulty  occurs,  where  a  ship  has  received  irremediable 
injury,  I  am  disposed  to  go  as  far  as  I  can  to  support  what  has 
been  contended  for  by  Mr.  Erskine,  that  under  such  circum- 
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stances,  the  captain,  acting  bond  fide  and  for  the  benefit  of  the  Hatman 
owners,  might  sell  the  ship  for  the  benefit  of  his  owners.  This  molton. 
is  the  disposition  of  my  mind ;  but  I  cannot  lay  it  down  as 
positive  law.  At  all  events,  it  can  only  be  justified  by  extreme 
necessity  and  the  most  pure  good  faith ;  that  is,  if  the  vessel  is 
in  such  a  state  as  it  would  be  probable  the  owners  themselves,  if 
on  the  spot,  would  have  acted  in  the  same  way  as  the  captain 
has  *done,  and  have  sold  the  ship.  I  shall  therefore  leave  it  to  [  *^^  ] 
the  jury  to  say.  Whether,  in  this  case,  there  existed  such  a 
necessity  as  called  upon  the  captain,  acting  for  the  benefit  of  his 
owners,  to  sell  the  ship  ?  and  if  there  did.  Whether  this  was  a 
fair  sale,  and  unmixed  with  any  fraud?  It  appears  that  a 
survey  has  been  made ;  but  there  is  no  evidence  that  the  captain 
ever  made  any  attempt  to  raise  the  vessel.  He  should  have 
applied  to  the  agent  for  the  ship,  and  endeavoured  to  have  pro- 
cured money  for  the  purpose.  If  all  means  of  this  sort  failed, 
the  necessity  of  selling  would  have  been  more  pressing ;  and  I 
think  the  captain  should  have  done  so.  With  respect  to  fraud  in 
the  sale,  I  must  observe  on  this  case,  what  deserves  much  repre- 
hension :  A  survey  has  been  made ;  and  some  of  those  who  made 
the  survey  have  become  the  purchasers.  I  think  such  conduct 
highly  improper.  A  court  of  equity  will  not  allow  a  trustee  to 
become  a  purchaser  of  property  of  which  he  is  trustee :  such 
jealousy  does  a  court  of  equity  entertain  of  a  man's  availing 
himself  of  information  obtained  by  means  of  his  situation.  It 
would  be  a  useful  lesson  to  persons  circumstanced  as  they  are 
here ;  they  should  make  their  election  either  to  be  surveyors  or 
purchasers ;  but  they  should  not  be  both,  by  which  they  are  in  a 
situation  unfairly  to  avail  themselves  of  information  they  have 
obtained  as  surveyors. 

Verdict  for  the  plaintiff. 
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K.  B.    (AT  NISI  PEIUS)    EASTER    TERM. 
1804.  SHUTT  V.  LEWIS. 

'^^  ^'  (5  Espinasse,  128—130.) 

At  iVeMtrntn'  ^  temporary  use  of  a  room  in  a  public-house  for  the  purpose  of 

*  dancing  on  a  particular  festival  or  occasion,  does  not  subject  the  owner 

I        J  to  the  penalty  of  the  statute  25  Geo.  II. 

This  was  an  action  of  debt,  broaght  to  recover  the  penalty  of 
lOOZ.  given  by  statute  25th  of  Geo.  U.  c.  36.  By  the  second 
section  of  which  statute  it  is  enacted,  That  from  and  after  the  first 
day  of  December,  1752,  any  house,  room,  garden,  or  other  place 
kept  for  public  dancing,  music,  or  other  public  entertainment  of 
the  like  kind,  in  the  cities  of  London  or  Westminster,  or  within 
twenty  miles  thereof,  without  a  licence  had  for  that  purpose,  should 
be  deemed  a  disorderly  house,  or  place,  &c.  and  every  person 
[  *129  1  keeping  such  house,  should  forfeit  *the  sum  of  lOOZ.  for  keepin^ic 
such  house  for  music  and  dancing  without  being  duly  licensed 
by  the  magistrates,  pursuant  to  the  direction  of  that  statute. 

The  plaintiff's  witnesses  proved :  That  in  a  room  in  the  back 
part  of  the  defendant's  house,  which  was  a  public  one,  in  the 
month  of  April  preceding,  there  was  music  and  dancing,  and 
that  they  had  gone  in  and  danced  there :  That  there  were 
several  others  there  assembled  for  that  purpose ;  and  one  witness 
swore,  that  Lewis,  the  defendant,  who  was  the  landlord  of  the 
house,  took  sixpence  from  him  for  admission;  but  another 
witness  proved  that  the  sixpence  so  taken  was  paid  for  the 
fiddler,  as  a  subscription  among  those  who  were  assembled  for 
the  purpose  of  dancing,  and  not  for  admission. 

The  defendant  did  not  deny  that  dancing  had  taken  place  in 
his  house  at  the  time  stated ;  but  his  defence  was,  that  the  room 
had  been  taken  by  a  person  of  the  name  of  Yelasco,  who  was  a 
Jew :  That  he  had  taken  the  room  for  eight  days,  which  was  the 
Passover  among  the  Jews :  That  it  was  for  the  entertainment  of 
his  friends,  who  were  persons  of  the  Jewish  persuasion,  and  that 
the  room  was  only  made  use  of  during  that  period. 

It  was  also  proved,  that  the  room  was  not  appropriated  to  the 
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purpose  of  public  entertainment  in  music  or  dancing ;  and  that,  Shutt 
in  fact,  at  no  other  time  had  any  such  entertainment  of  dancing  lbwis. 
or  music  ever  taken  place. 

Lord  Ellenbobough  said,  That  under  the  Act  of  Parliament, 
a  defendant  incurred  the  penalty  for  keeping  a  house  for  public 
dancmg,  music,  or  other  public  entertainment. 

That  the  mere  use  of  a  room  in  the  house  for  a  temporary  [  130  ] 
purpose  of  dancing  or  music,  did  not  come  within  the  intent  or 
meaning  of  the  statute,  as  the  house  or  room  should  have  been 
kept  for  that  purpose :  That  this  appeared  to  be  a  mere  tempo- 
rary appropriation  of  the  room  to  that  mode  of  entertainment 
for  eight  days,  during  which  it  was  hired,  and  which  the  persons 
were  keeping  as  a  festival ;  that  it  was  proved  that  it  was  not 
used  for  any  such  purpose  at  other  times :  this,  his  Lordship 
added,  could  not  be  called  a  keeping  of  a  house  for  public  dancing 
and  music ;  it  was  not  appropriated  to  any  such  purpose,  but  at 
all  other  times  used  as  part  of  the  public-house,  and  was  not 
within  the  meaning  of  the  Act,  which  was  levelled  against  dis- 
orderly houses. 

His  Lordship  directed  a  verdict  for  the  defendant,  which  the 
Jury  found. 


K.  B.  (AT    NISI    PRIUS)    TRINITY    TERM. 


COATES  V.  WILSON.  i804 

June  23. 
(5  Espinaaae,  152.)  

Begimentak  furnished  to  an  infant  who  was  a  member  of  a  volunteer        [  1^2  ] 
corps,  are  necessaries. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  of  the  general  issue. 

The  plainti£f  was  a  tailor,  and  the  action  was  brought  to 
recover  the  value  of  a  suit  of  regimentals  for  a  volunteer  corps 
furnished  to  the  defendant,  of  which  he  was  a  member.  The 
defence  was  infancy. 


842  1804.    N.  P.    5  ESP.  152.  Iiur. 

CoATEB         Lord  EiiLBNBOBouoH  said,  that  in  those  periloos  timeSy  when 


r. 


WiLBON.  young  men  had  enrolled  themselves  in  different  corps,  for  the 
defence  of  the  coontry,  he  should  hold  that  clothes  so  famished 
were  necessaries. 

Verdict  for  the  plaintiff. 


1804.  DOE,    EX    DBM.    BUKOSS    AND    OtHERS,     v.    LUCAS    AND 

[  16S  ]  Others. 

(5  Espinasse,  153—154.) 

The  mere  leaying  of  a  notioe  to  quit  at  the  tenant's  house,  without 
furtlier  proof  of  ite  being  deliyered  to  a  serrant,  and  explained,  or  that 
it  came  to  the  tenant's  hands,  is  not  sufficient  to  support  an  ejectment 

This  was  an  action  of  ejectment,  to  recover  the  possession  of 
certain  premises  in  the  parish  of  St.  George  in  the  East.  The 
plaintiffs  claimed  as  tenants  in  common,  as  the  representatives 
of  the  deceased. 

The  lands  had  been  demised  to  a  Mr.  Anthony  Lacas.  There 
were  several  defendants  on  the  record ;  some  of  whom  were  the 
representatives  of  that  Anthony  Lucas.  He  had  left  his  widow 
his  executrix. 

The  plaintiff  proved  the  payment  of  rent  by  Lucas,  and  the 
notice  to  quit  was  given  by  leaving  it  at  the  house,  which  had 
been  the  residence  of  Anthony  Lucas  in  his  life-time,  but  there 
was  no  evidence  of  its  ever  having  come  to  the  widow's  hands. 

This  evidence  was  objected  to  :  It  was  contended,  that  this  was 
not  a  legal  notice  to  quit :  That  service  at  the  house  where  the 
tenant  lived  was  in  no  case  sufficient :  There  should  be  a  delivery 
to  the  tenant,  his  wife,  or  to  a  servant ;  and,  in  the  latter  case, 
evidence  at  least  that  it  came  into  the  tenant's  hands ;  analogous 
to  the  regular  service  of  a  declaration  in  ejectment. 

It  was  answered.  That  mere  service  at  the  house  was  sufficient, 
[  *154  ]       and  that  it  was  so  decided  in  a  case  of  *  Jones  ex  dem.  Griffiths  v. 
Marsh,  4  Term  Beports,  464,1  that  such  service  of  the  notice 
was  sufficient. 

t  2  B.  B.  441. 
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Lord  Ellekborough,  having  referred  to  the  case  cited,  said,  Doe 
That  that  case  was  different  from  this ;  in  that  case,  the  notice  lucas. 
was  delivered  at  the  tenant's  dwelling-house,  and  explained  to  the 
servant.  The  objection  was  then  taken,  that  the  servant  was  not 
called,  who  might  have  accounted  for  the  notice,  and  stated 
whether  it  had  been  delivered  or  not ;  and  that  not  being  called, 
it  was  strong  presumptive  evidence,  that  her  master  had  received 
the  notice,  and  should  be  left  to  the  Jury :  but  here  there  was  no 
such  evidence  offered.  The  tenant  might  be  turned  out  of  pos- 
session bv  a  trick. 

Tlie  plaintiff  teas  nonsuited. 


K.  B.  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 

FISHEE  V.  FALLOWS.  ism- 

Dec  4 
(5  Espinasse,  171—173.)  _L  ' 

Where  a  person  becomes  bail  above  for  another,  he  is  entitled  to        [  171  ] 
recover  aU  the  expenses  he  has  been  put  to  by  reason  of  it,  and  may 
therefore  recover  his  expenses  in  sending  after  the  principal  to  take 
him,  in  order  to  render  him;  but  not  expenses  of  a  suit  improperly 
defended  on  such  account. 

Assumpsit  for  money  paid,  laid  out,  and  expended  to  the 
defendant's  use. 

Plea  of  the  general  issue. 

The  plaintiff's  cause  of  action,  was  this.  In  Hilary  vacation, 
1808,  the  defendant  was  arrested,  at  the  suit  of  one  Buckee :  the 
plaintiff  and  one  Minter  became  bail  above  for  him  and  justified. 
The  cause  proceeded,  and  just  before  the  time  when  the  bail  were 
liable  to  be  fixed,  they  discovered  that  the  defendant  Fallows  had 
absconded,  and  it  was  not  known  where  to  find  him,  in  order  to 
render  him.  The  plaintiff,  therefore,  apprehensive  of  being 
called  on  to  pay  the  money,  in  order  to  secure  himself,  by  render- 
ing the  defendant;  employed  the  defendant's  nephew  to  go  in 
search  of  him,  in  order  that  he  might  surrender  him  in  discharge 
of  himself  and  the  other  bail. 

The  nephew  undertook  the  journey,  and  went  to  Leicester  and 
Ashby-de-la-Zouch,  where  the  defendant  was  found,  and  after- 
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Fisher      wards  rendered.    Fallows's  *nephew  charged  for  his  trouble  and 
Fallows,     expenses  twelve  guineas,  which  not  being  paid,  he  brought  an 
[  *172  ]      action  against  the  plaintiff  for  this  sum,  and  the  plaintiff  after- 
wards paid  it,  together  with  the  costs. 

The  plaintiff  now  sought  by  this  action  to  recover  those  two 
sums  of  twelve  guineas  and  the  costs,  as  having  been  necessarily 
expended  on  the  defendant's  account. 

It  was  objected  by  Garrow,  of  counsel  for  the  defendant,  that 
no  cause  of  action  could  arise  out  of  this  transaction ;  that  the 
bail  had  no  right  to  send  in  pursuit  of  the  principal  in  the 
manner  they  had  done,  and  to  embark  in  a  great  expense,  and 
that  if  allowed,  it  would  sanction  expense  of  every  kind,  however 
enormous ;  particularly  as  here  there  was  no  necessity  for 
incurring  so  much  expense,  as  the  bail  were  not  actually  fixed, 
but  took  the  step,  in  consequence  of  which  so  much  expense  had 
been  incurred,  ex  cauteld,  only,  from  apprehension  of  their  being 
likely  to  be  so. 

Lord  Ellenborouoh  : 

.  The  relation  of  principal  and  bail  is  this :  the  principal  engages 
to  indemnify  the  bail  from  all  expenses  fairly  arising  from  his 
situation  as  bail.  I  think  the  indemnity  goes  against  all  charges, 
which  are  necessary  to  secure  themselves.  The  bail  have  a  right 
to  surrender  their  principal  in  their  own  discharge,  and  for  their 
own  security :  if,  therefore,  the  principal  absconds,  so  that  he 
cannot  be  had,  the  bail  may  take  every  proper  and  necessary  step 
to  secure  him.  In  this  case.  Fallows,  the  nephew,  was  sent  for 
that  purpose :  he  has  charged  twelve  guineas  for  his  journey 
[  *17B  ]  *and  expenses  in  securing  the  defendant,  and  which  the  plaintiff 
has  been  obliged  to  pay.  I  think  he  is  entitled  to  recover  that 
sum  ;  but  as  for  the  costs  of  the  action,  brought  by  the  nephew 
against  him,  and  which  he  took  defence  to  unadvisedly;  he 
should  have  either  defended  that  action,  if  the  demand  was  un- 
founded, or  paid  the  money  if  it  could  be  legally  claimed  from 
him;  but  having  defended  thai  action  without  foundation,  he 
cannot  charge  the  defendant  with  the  costs  incurred  in  such  an 
improvident  defence. 

Verdict  f 01'  the  plaintiff  for  twelve  guineas. 


r^^^tmm^^^iasM 
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DOE,  EX  DEM.  CASTLETON  and  Others,  v.  SAMUEL.       i804. 

'  '  Dec,  7. 

(5  Espinasse,  173—174.)  

Where  a  tenant  by  lease  continues  to  hold  after  the  expiration  of  it  as        [  173  ] 
tenant  at  will,  and  assigns  to  another,  the  tenancy  of  the  assignees 
shall  be  held  to  commence  at  the  day  on  which  it  commenced,  under 
the  lease,  and  a  notice  to  quit  on  that  day  only  is  good,  notwithstanding 
the  assignee  came  in  on  a  different  day. 

This  was  an  action  of  ejectment,  brought  for  the  recovery  of 
premises  at  Hoxton. 

The  plaintiffs  were  the  committees  of  a  lunatic,  who  was  the 
lessor  of  the  premises ;  the  defendant  was  the  tenant.  They 
claimed  to  recover  under  a  notice  to  quit,  expiring  at  Lady-day. 
They  proved  their  notice,  and  receipt  of  rent  from  the  defendant's 
husband,  Thomas  Samuel,  given  as  a  year's  rent  up  to  that  day, 
and  there  rested  their  case. 

The  answer  given  by  the  defendant  was,  that  the  holding  in 
fact  commenced  at  Michaelmas,  so  that  the  notice  should  have 
been  to  quit  at  that  time.  To  *prove  this,  he  gave  in  evidence  [  •174  ] 
a  lease  of  the  premises,  made  in  the  year  1768,  to  hold  from 
Michaelmas.  The  original  lessee  having  become  bankrupt,  his 
assignees  assigned  to  one  Bogers,  Rogers  assigned  to  one  James 
Samuel.  Thomas  Samuel,  the  defendant's  late  husband,  was 
brother  to  James,  and  came  in  under  him,  but  not  at  the  time 
when  the  first  lease  commenced,  but  on  a  different  quarter-day. 

The  defendant  proved  the  original  lease  as  stated,  and  the 
payment  of  the  rent  after  the  determination  of  the  lease,  at  the 
same  rate  as  that  reserved  by  the  lease. 

LoBD  Ellenborough  : 

A  receipt  for  rent  up  to  a  particular  day,  is  prirndfade  evidence 
of  the  commencement  of  the  tenancy  at  that  day :  but  where  a 
lease  is  made  of  premises,  as  was  the  case  here,  the  production  of 
the  receipt,  therefore,  satisfied  the  plaintiff's  case,  and  the  tenant 
continues  to  hold  on  as  tenant,  with  the  consent  of  the  landlord, 
after  its  determination ;  he  holds  as  tenant  from  year  to  year, 
under  the  same  terms  as  reserved  by  the  lease,  and  the  assignee 
who  comes  in  under  him  holds  also  under  the  same  terms.    Of 
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[b.b. 


Doe 

V. 

Samuel. 


course,  the  tenancy  from  year  to  year  mast  commence  on  the 
same  day  with  that  on  which  the  lease  began.  In  this  case  the 
lease  began  at  Michaelmas.  The  several  tenants  who  hold  in 
succession,  hold  under  a  tenancy  commencing  at  that  time ;  the 
notice  here  given  to  quit  is  at  Lady-day ;  that  is  not  the  com- 
mencement of  the  term : 

The  plaintiff  must  be  nonsuited. 


1804. 
Dee.  1. 


At  GuUdhalU 

[184] 


[  *185  ] 


VI8GEB  V.   PEESCOTT. 

(d  Espinaflse,  184—187.) 

Neutral  pxx>peTty  taken  by  a  King's  ship,  though  the  Court  of 
Admiralty  pronounce  for  good  cause  of  seizure,  but  order  to  be  restored, 
is  lawful  object  of  insurance.f 

Tms  was  an  action  on  an  open  policy  of  insurance,  on  goods 
intended  for  Leghorn,  at,  and  from  New  York  to  Gibraltar, 
beginning  the  adventure  from  the  loading  thereof,  on  board  the 
Fox^  in  New  York ;  the  risk  to  cease  after  the  ship  should  have 
been  safely  moored  twenty-four  hours  in  Gibraltar  Bay ;  unless 
orders  were  received  by  the  captain  at  *the  time  of  his  arrival, 
to  land  the  goods  at  Gibraltar,  in  which  case,  the  risk  was  to 
continue  as  usual,  until  the  goods  were  landed.  The  goods  were 
averred  in  the  declaration  to  be  shipped  on  the  account  of  S.  k 
A.  Felicitig  &  Go.  of  Leghorn,  and  the  loss  was  stated  to  have 
happened  before  the  ship's  arrival  at  Gibraltar,  in  the  first  count 
by  capture,  and  in  the  second  count  by  the  arrest,  restraint,  and 
detainment  of  persons  on  board  of  a  sloop  of  war  belonging  to 
the  King. 

The  facts,  as  they  appeared  from  the  admissions,  were.  That 
the  Fox,  with  the  goods  insured  on  board,  set  sail  from  New 
York,  on  the  1st  of  June,  1808,  bound  on  a  voyage  to  Leghorn, 
the  captain  having  orders  to  touch  at  Gibraltar  for  information 
on  the  subject  of  war  between  England  and  France ;  and  if,  on 
his  arrival  at  that  place,  such  a  war  existed,  and  he  could  not 
proceed  to  Leghorn,  he  was  then  to  sail  with  the  goods  insured 


t  See  also  the  decision,  on  same  principle,  in  Barker  v.  Blakee  (1808)  9 
East,  283.— E.  C. 
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to  Genoa,  Naples,  or  Palermo ;  that  Messrs.  P.  &  A.  Pelicitig  &      Visom 
Go.  were  inhabitants  of  Leghorn,  and  carried  on  the  business     pbb^ott. 
there  as  merchants. 

That  at  the  time  of  the  ship's  sailing  from  New  York,  and  also 
a.t  the  time  of  the  capture,  Leghorn  was  garrisoned  by  French 
troops,  though  when  the  goods  were  loaded  on  board  the  Fox,  at 
New  York,  the  shipper  did  not  know  that  a  war  had  broken  out 
between  England  and  France :  that,  on  the  12th  of  July  foUowr 
ing,  the  Fox  was  captured  by  His  Majesty's  brig  Le  Victoreiise, 
and  carried  into  Gibraltar  on  the  15th  of  the  same  month.  That 
proceedings  were  instituted  there  in  the  Vice- Admiralty  *Court,  [  *ise  ] 
the  sentence  of  which,  after  restoring  the  Fox  and  all  the  cargo, 
but  the  goods  in  question,  stated :  That  forasmuch  it  appeared 
•doubtful,  under  all  the  circumstances  of  the  case,  whether  the 
property  of  the  inhabitants  of  Leghorn  was  liable  to  be  treated 
indiscriminately  as  the  property  of  citizens  of  the  French 
Bepublic ;  the  Judge  was  pleased  to  reserve  the  final  adjudica- 
tion of  the  goods  in  question  for  the  space  of  six  months,  for 
further  information  respecting  such  doubts,  and  pronounced  for 
just  cause  of  seizure  of  the  said  brig  and  goods,  and  directed 
freight  to  be  paid  to  the  master,  and  also  the  captor's  expenses 
to  be  charged  on  the  said  goods  so  reserved :  that  on  the  20th  of 
August  following,  a  commission  was  issued  for  unloading  the 
goods,  and  for  the  sale  of  them  by  public  auction,  and  that,  on 
the  14th  of  February,  1804,  a  final  decree  was  made,  which 
directed  that  the  goods,  or  the  value  thereof,  should  be  restored 
to  the  owners,  P.  &  A.«Felicitig,  subjects  of  his  Majesty  the  Ring 
of  Etruria,  and  pronounced  for  just  cause  of  seizure. 

Upon  these  facts,  the  plaintiff  claimed  for  a  total  loss. 

On  the  part  of  the  defendant,  it  was  objected,  that  this  aotion 
could  not  be  maintained;  because  it  appeared  from  the  pro- 
visional and  final  sentence,  that  there  existed  a  just  cause  of 
seizure,  and  although  the  underwriters  insure  against  capture 
generally,  yet  such  an  insurance  cannot  extend  to  captures  for 
just  cause  by  a  British  ship,  according  to  the  doctrine  laid  down 
in  KeUner  v.  Le  Mesurier^  (4  East,  896 ;  t)  in  which  it  was  held, 

t  7  E.  E.  681. 
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visoEB      That  a  policy  on  a  ^foreign  ship  must  be  understood  as  contain- 
Pbssoott.    ing  an  exception  of  all  captures  made  by  the  authority  of  oar  oim 
[•187]      Government. 

But  Lord  Ellenborough,  Chief  Justice,  said.  That  when  the 
Vice- Admiralty  Court  pronounced  for  just  cause  of  seizure,  they 
did  not  adjudge  that  the  goods  insured  were  goods  condemnable: 
that  the  capture  in  this  cause  was  a  capture  of  neutral  property, 
and  that  the  insurance  thereon  contravened  no  policy  of  the 
State  which  constituted  the  principal  difference  between  this 
ease  and  that  which  had  been  cited. 

The  plaintiff  had  a  verdict  for  a  total  loss. 
Ex  relatione  Casberd. 


C.  p.    (AT    NISI    PRIUS)    HILARY    TERM. 


1805.       DOE,   EX   DEM.    LOED  MACARTNEY,   v.  J.  CRICE: 
^~^'  AND  WILLIAM  CEICK. 

^^  ^^^r*"  (^  Espinasse,  196—198.) 

[  196  ]  Where  there  are  two  joint  tenants,  a  notice  to  quit  given  to  one  ol 

them,  even  by  parol,  is  sufficient  for  both.f 

This  was  an  action  of  ejectment  to  recover  possession  of 
premises  at  Chiswick.  The  defendants  had  held  under  a  lease 
from  Sir  Charles  Boughton  Bous,  from  whom  the  lessor  of  the 
plaintiff  purchased.  The  tenancy  was  admitted  to  have  com- 
menced at  Old  Michaelmas,  and  the  plaintiff  claimed  a  right  to 
recover,  under  a  notice  to  quit  given  in  the  following  manner. 
[  1^7  ]  William  Crick,  one  of  the  defendants,  was  sent  for  by  Lord 

Macartney,  the  lessor  of  the  plaintiff,  when  he  was  informed 
verbally  by  Lord  Macartney  that  he  should  want  the  premises 
which  he  and  his  brother  held,  to  take  into  his  own  occupation, 
and  that  he  should  expect  him  then  to  quit ;  but  that  if  it  would 

t  Accord,  Doe  v.  Watktns,  p.  670,      correct.     Woodfall,    Landlord    and 
ante   (7    East,  551).    The    original      Tenant,  p.  310.— B.  G, 
head  note  in  the  aboye  case  is  in- 


voL-vm.]  1806.    N.  P.    5  ESP.  197—198.  849 

be  any  conveaience  to  him,  he  would  permit  the  defendants  to        doe 
occupy  till  Christmas,  and  that  they  should  pay  no  rent.    The       cbiok. 
defendant,  William  Crick,  expressed  himself  well  satisfied  and 
grateful  for  the  indulgence. 

After  this  conversation,  a  written  notice  dated  8th  of  April, 
was  on  that  day  served  on  the  defendants  to  quit  at  Christmas. 

It  was  objected  for  the  defendants,  1st,  That  though  the  parol 
notice  might  be  good,  as  to  a  moiety,  it  being  given  to  one 
defendant  only,  it  could  not  entitle  the  plaintiff  to  recover  the 
other  moiety  of  the  premises  against  the  defendant,  who  had  not 
had  notice ;  for  as  to  the  written  notice  it  could  not  affect  him 
as  the  tenancy  commenced  at  Michaelmas.  2ndly,  That  a  parol 
notice  was  not  sufficient. 

Lord  Ellenbobouoh  overruled  both  objections,  and  said,  a 

written  notice  was  by  no  means  necessary ;  and  with  respect  to 

the  notice,  as  the  two  defendants  appeared  to  hold  the  lands 

jointly,  service  of  notice  to  quit  on  one  was  sufficient.    The 

defendants  had  had  nine  months  notice  to  quit  when  entitled  to 

but  six.     The  notice  was  given  on  the  8th  of  April,  which  was  six 

months  before  the  time  when  the  tenancy  was  admitted  to  have 

commenced. 

Verdict  for  the  plaintiff.  [  198  ] 


K,  B.    {AT   NISI    PRIUS)    EASTER    TERM. 


KIEWAN  V.   COCKBUEK  wos. 

(.5  Espinasse,  23»— 235.)  June  7. 

The  Oazdte  alone  is  not  primary  evidence  of  the  appointment  of  an        ^  ^^  ^ 
officer  to  a  commission  in  the  army. 

This  was  an  action  of  assumpsit  on  a  special  agreement  stated 
in  the  declaration,  by  which  the  defendant  agreed  to  exchange 
his  commission  for  a  commission  of  a  lieutenant  in  the  60th 
Begiment  then  held  by  the  plaintiff,  and  by  which  the  defendant 
undertook  that  his  commission  should  produce  the  sum  of  550Z. 
It  then  averred,  that  the  exchange  had  taken  place,  and  that  the 

B.B. — ^VOL.  vin.  3  I 
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KiswAX     defendant  had  been  appointed  to  the  plaintifiTs  commission  in  the 
OocKBUBir.    60th  Regiment,  but  the  defendant's  commission  had  sold  for  4002. 

only,  and  the  action  was  brought  to  recover  the  difference  in 

price. 
[  *234  ]  To  prove  the  appointment  of  the  defendant  to  the  ^plaintiff's 

commission  in  the  60th  Regiment,  a  clerk  of  Mr.  Bownas,  the 

army  agent,  was  called.     He  produced   The  London  Gazette. 

He  was  asked  if  he  found  there  the  name  of  the  defendant 

gazetted  for  a  Lieutenancy  in  the  60th  Regiment  in  the  room  of 

the  plaintiff. 

(Lord  Ellbnborouoh  asked  if  they  meant  to  prove  the  ap- 
pointment of  the  defendant  by  that  evidence  only.) 

GarroWf  for  the  defendant,  said,  that  officers  in  the  army 
received  a  commission  signed  by  the  King,  which  was  the  best 
evidence.  That  there  had  been  no  notice  to  produce  the 
defendant's  commission,  upon  the  non-production  of  which  the 
Gazette  might  be  evidence;  that  the  mere  production  of  the 
Gazette  could  not  be  evidence,  as  it  was  frequent  in  the  Gazette 
to  announce  that  a  commission  mentioned  in  a  former  Gazette^ 
had  not  taken  place. 

It  was  answered  by  the  plaintiff's  counsel,  that  they  had  no 
other  evidence,  but  they  relied,  that  the  Gazette  was  a  public 
paper,  and  admitted  as  evidence  of  all  pubUc  appointment ;  that, 
in  fact,  the  usage  was  never  to  gazette  an  officer  for  a  commission 
until  the  money  was  actually  paid;  that  having  shewn  his 
appointment  by  the  Gazette,  the  defendant  should  shew  that  it 
had  been  recalled. 

Lord  Ellenbobough  said,  that  the  Gazette  was  of  itself  clearly 

not  sufficient  evidence.     That  the  commission  itself  was  the  best 

evidence,  which  the  defendant  should  have  had  notice  to  produce, 

and  on  not  producing  it  the  Gazette  might  be  admitted.     He, 

therefore. 

Nonsuited  the  plaintiff'. 


voL.vm.]  1805.    N.  P.    5  ESP.  285—286.  851 


WHARAM  V.  EOUTLEDGE.  isos. 

(5  Espinasse,  235—236.)  JuneJ, 

If  the  opposite  party  oalls  for  the  other's  book  and  inspects  it  he  has        r  235  ] 
not  the  option  to  use  it  or  not,  he  thereby  makes  it  evidence. 

This  was  an  action  of  trespass  for  taking  the  plaintiffs  goods. 

The  defendant  was  the  assignee  under  a  commission  of  bank- 
ruptcy, which  had  issued  against  the  plaintiff,  and  the  taking  of 
the  goods  in  question  was  under  the  commission. 

The  plaintiff  contested  the  validity  of  the  commission  on  the 
ground  that  the  petitioning  creditor's  debt  accrued  after  the 
plaintiff  had  ceased  to  be  a  trader,  so  that  it  could  not  support 
the  commission. 

He  proved  accordingly,  that  in  Nov.  1802,  he  had  ceased  to 
manufacture  the  articles  in  which  he  had  before  dealt,  which 
were  patent  stirrups,  and  the  person  employed  to  manufacture 
them  produced  his  book  of  work  done,  which  charged  the 
plaintiff  with  work  done  up  to  that  time,  but  not  afterwards. 

The  defendant's  counsel  called  for  that  book. 

It  was  answered,  that  they  should  have  the  book,  provided  it 
was  then  to  be  received  in  evidence. 

The  defendant's  counsel  required  to  see  it  first. 

Lord  ELLEKsoBOuan : 

You  cannot  ask  for  a  book  of  the  opposite  party,  and  be 
determined  upon  the  inspection  of  it,  whether  you  will  use  it  or 
*not.    If  you  call  for  it,  you  make  it  evidence  for  the  other  side,      [  «236  ] 
if  they  think  fit  to  use  it.     *    *    * 


s  I  2 
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C.  P.   (AT  NISI   PRIUS)  TRINITY  TERM. 


1806.  CHAPMAN  V.  PAETEIDGE. 

July  25. 
(5  Espizuusse,  256—258.) 

[  256  J  j^  broker  employed  by  both  parties  to  a  contract  of  sale  to  manage 

the  sale  between  tbem,  has  authority  to  bind  either  of  the  parties  by  a 
note  of  the  contract  signed  by  him ;  and  the  fact  that  such  a  note  is 
sent  to  that  party  and  not  repudiated  is  evidence  from  which  the 
authority  of,  or  a  ratification  of  the  contract  by,  that  party,  may  be 
inferred. 

This  was  an  action  on  the  case  against  the  defendant  for  non- 
performance of  a  contract  for  the  sale  of  a  quantity  of  somach. 

The  contract  as  set  up  by  the  plaintiff  was  stated  to  have  been 
made  by  a  broker  of  the  name  of  Aylwin. 

The  defendant  was  executor  to  his  brother,  and  his  widow, 
Mrs.  Partridge,  was  interested  and  continued  in  the  business. 

Aylwin  was  called.  The  account  he  gave  of  the  transaction 
was,  that  Mrs.  Partridge  and  the  plaintiff  having  been  in  treaty 
for  the  sale  of  this  sumach,  they  had  agreed  that  the  witness 
should  be  the  broker  to  manage  the  sale  between  them :  the  sale 
did  not  then  take  place,  but  some  days  after.  Chapman  the 
plaintiff,  informed  him  that  he  had  purchased  the  sumach, 
and  informed  him  of  the  bargain,  and  desired  him  to  put  down 
the  terms.  He  made  an  entry  in  his  book  as  desired  by 
Chapman,  and  he  sent  a  sale  note  of  the  terms  to  Mrs.  Part- 
ridge. She  did  not  return  the  sale  note,  but  in  a  conversation 
with  him  some  days  after,  she  said  she  was  very  sorry  for  what 
she  had  done,  and  that  Mr.  Lawrence  Partridge  (the  defendant) 
was  very  angry  with  her. 

[  257  ]  Best,  Serjt.  objected,  that  this  was  a  case  within  the  Statute 

of  Frauds.  Having  quoted  the  words  of  that  statute,  he  said 
that  the  note  in  writing  was  to  be  signed  by  the  parties  or  their 
agents ;  here  the  parties  never  met,  the  note  was  made  by  the 
communication  of  the  plaintiff  to  the  broker,  and  then  the  note 
was  made  without  any  authority  from  the  buyer. 
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It  was  answered  by  Shepherd   and    Bailey,   Serjts.  that     Chapmak 
Aylwin  was  to  be  taken  as  the  agent  of  Mrs.  Partridge.    She   pabtridob. 
had  told  him  he  was  to  be  the  broker  before  the  sale  took  place. 
He  prepared  a  contract  in  writing,  which  was  sent  to  each 
party,  and  not  returned,  that  was  an  adoption  of  the  agency  and 
was  binding. 

Mansfield,  Gh.  J. : 

The  note  in  writing  may  be  received,  it  is  signed  by  the 
broker,  and  the  only  question  is,  if  it  was  signed  by  the  authority 
of  the  defendant.  It  is  in  evidence,  that  she  had  consented  that 
Aylwin  should  act  as  the  broker,  that  authority  might  be 
countermandable ;  but  when  he  does  act  as  agent  to  her  in 
making  the  bargain,  and  she  receives  the  sale  note,  she  does  not 
refuse  it,  or  send  it  back,  but  in  two  days  after  expresses  her 
sorrow  for  having  done  it.  The  jury  must,  therefore,  say,  if 
Aylwin  had  any  authority  from  Mrs.  Partridge  to  make  the 
contract,  or  if  what  passed  then  was  not  a  recognition  of  his 
authority,  which  would  be  the  same  thing  as  if  she  had  given 
him  directions  to  make  the  contract  at  first. 

It  was  proved,  that  the  defendant  refused  to  perform  the  con- 
tract, and  this  action  was  brought  to  ^enforce  it ;  but  that  could      [  «258  ] 
not  be  done  if  the  note  of  the  bargain,  as  stated  by  Aylwin,  was 
not  complete,  which  depended  upon  the  fact  of  his  then  having 

authority. 

Verdict  for  the  plaintiff. 


K.  R  (AT  NISI  PRIUS)  MICHAELMAS  TERM. 


KLINITZ  V.   SXJERY.  i806. 

(5  Espinaese,  267—269.)  Dec^2. 

When  goods  are  sold  by  sample,  and  the  sample  deliyered  is  part  of        r  257  1 
the  bulk,  and  the  bulk  thereby  diminished,  this  is  a  part  delivery 
-within  the  Statute  of  Frauds. 

This  was  a  special  action  on  the  case.    The  declaration  stated, 
that  the  plaintiff  had  sold  to  the  defendant  fifty  quarters  of 
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Klikitz     wheat,  which  the  defendant  had  refused  to  receive,  for  which  the 
8URBY.      action  was  brought. 

The  evidence  was,  that  the  plaintiff  had  sent  195  quarters  of 
wheat  consigned  to  his  factors  Giles  and  Jennings  for  sale. 
Jennings  stated,  that  he  sold  by  sample  50  quarters  to  the 
defendant. 

The  usual  mode  of  selling  on  the  Com  Exchange  he  stated  to 
be,  that  he  made  an  entry  in  his  book  of  the  quantity  sold,  and 
the  price  it  sold  for.  He  said  the  defendant,  when  he  made  the 
sale,  told  him  he  employed  Kendal  as  his  ledger  to  receive  the 
corn,  and  to  whom  the  sample  was  delivered.  But  on  his 
cross-examination,  he  said  he  considered  himself  as  agent  for 
the  seller  only. 

The  sample  had  been  delivered  to  Kendal  only,  and  the 
defence  on  the  merits  was,  that  the  bulk  did  not  correspond  with 
the  sample. 

The  counsel  for  the  defendant  contended,  that  this  case  came 
within  the  Statute  of  Frauds,  and  was  void,  there  here  being 
neither  a  note  in  writing,  or  a  delivery  of  any  part  of  the 
•  commodity  sold,  and  the  case  of  Cooper  v.  Elston,  (7  T.  R.  14,) 
was  cited. 
[  *2GS  ]  It  was  answered  by  the  plaintiff's  counsel,  that  *there  was,  in 

fact,  a  part  delivery,  the  defendant's  agent  having  received  a 
sample  of  the  com  in  part,  and  that  the  factor  was  to  be 
considered  as  the  agent  for  both  parties,  and  the  entry  in  his 
book  was  a  note  in  writing  sufficient  to  satisfy  the  statute. 

(Lord  Ellenbobough  :  How  far  the  delivery  of  the  sample  in 
this  case  is  a  part  delivery  to  satisfy  the  Statute  of  Frauds  or 
not,  depends  upon  the  manner  in  which  that  sample  was  taken ; 
if  the  fifty  quarters  were  standing  as  a  distinct  parcel  and  bulk, 
and  the  sample  taken  from  it,  if  the  quantity  was  thereby 
diminished  so  much,  and  the  delivery  of  the  fifty  quarters  was  so 
much  less  by  this  quantity,  I  think  it  would  be  a  part  delivery, 
and  sufficient  within  the  statute,  but  it  would  be  otherwise  if  the 
delivery  of  the  sample  was  a  collateral  thing,  a  part  of  another 
parcel  of  the  same  sort  of  com.) 

It  therefore  became  a  question  whether  the  fifty  quarters 
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which  were  admitted  to  be  part  of   the  196    qaarters  were      EumTz 
separated  from  them,  and  whether   the  whole  quantity  was      subbt. 
together,  so  that  the  sample  was  taken  from  one  bulk  or  the 
other.    Upon  this  there  was  contradictory  evidence. 

As  to  the  second  point,  the  book  of  the  corn-factors  Giles  and 
Jennings  was  produced ;  there  was  an  entry  of  the  prices  and 
quantity,  but  the  name  of  the  seller  was  not  in  it ;  upon  which 
Lord  Ellekbobouoh  said,  he  was  clearly  of  opinion,  that  that 
was  not  a  note  in  writing  within  the  Statute  of  Frauds. 

His  Lordship  in  summing  up  to  the  jury  left  *them  first  to      [  •269  ] 
consider  upon  the  fact  of  whether  the  bulk  and  sample  did  in 
fact  correspond. 

The  jury  found  that  it  did  not. 

The  defendant,  therefore,  had  a  verdict. 
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APPENDIX. 


BUREOWES  V.  LOCKt 

Thomas  Cartwright,  who  died  in  1787,  by  his  will,  made  in  1778,  gave 
his  residuary  estate  to  his  executors,  the  defendant,  James  Lock,  and 
two  other  persons,  upon  trust  for  his,  the  testator's,  children  equally. 
Part  of  the  residuary  estate  consisted  of  a  debt  of  26002.  due  from  Lord 
Dillon  to  the  testator.  The  testator  left  nine  children  surviving  him. 
The  defendant  Edward  Cartwright,  as  one  of  such  children,  was  entitled  to 
288/.  17ff.  9(2.,  being  his  one-ninth  of  the  2600/.  By  a  deed  of  the  2l8t 
of  November,  1801,  Edward  Cartwright,  in  consideration  of  132/. 
assigned  his  288/.  17ff.  9<£.  to  the  plaintiff,  who  thereupon  gave  James 
Lock  notice  of  the  assignment  On  the  20th  of  November,  1802,  the 
2600/.  was  paid  to  Lock  as  the  then  surviving  executor  of  the  will ;  and 
he,  having  paid  eight-ninths  of  it  to  the  brothers  and  sisters  of  Edward 
Cartwright,  retained  the  latter's  one-ninth — i.e,^  288/.  17«.  9rf.  On  the 
plaintiff  applying  to  Lock  for  payment  of  that  sum,  the  defendant, 
James  Cartwright,  a  brother  of  Edward  Cartwright,  set  up  a  claim  to 
10  per  cent  of  it,  \mder  what  appeared  to  be  a  deed  of  family  arrange- 
ment, dated  in  1790,  whereby,  amongst  other  things,  it  was  agreed  that 
Edward  Cartwright's  share  of  the  2600/.  should  be  subject  to  a  deduc- 
tion of  10  per  cent,  in  favour  of  James  Cartwright 

The  bill  of  complaint,  having  stated  the  particulars  of  the  assignment 
of  the  21st  of  November,  1801,  proceeded  as  follows : — 

*'  The  plaintiff  charges  that,  prior  to  the  time  of  making  the  said 
assignment,  application  was  made  on  the  part  of  the  plaintiff  unto  the 
defendant  Lock,  to  know  whether  the  defendant  Edward  Cartwright 
was  absolutely  entitled  to  the  said  one-ninth  part  of  the  said  debt ;  and 
the  defendants  respectively,  and  particularly  the  defendant  Lock,  prior 
to  the  plaintiff's  said  purchase  and  assignment,  did  give  the  plaintiff  an 
answer  in  the  affirmative ;  and  particularly  the  defendant  Lock,  prior  to 
the  said  transaction,  and  in  November,  1801,  did  write  a  letter  to  the 
plaintiff,  to  the  effect  following,  viz. :  *Sir — William  Edward  Cartwright 
is  entitled  to  his  share  of  money  secured  by  debentures  on  Lord  Dillon's 

t  See  atdt^  p.  33. 
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estate,  when  sold  to  pay  them  off,  which  he  can  dispose  of  to  any  one. — 
I  am,  <bo.  Jas.  Lock ; '  and,  upon  the  faith  of  the  said  letter  from  the 
defendant  Lock,  the  plaintiff  actually  purchased  the  defendant  Edward 
Cartwright's  said  one-ninth  share  of  the  said  debt,  withoat  knowing  that 
the  other  defendant,  James  Cartwright,  had  any  right  or  deduction 
whatsoever  out  of  the  same ;  for,  although  the  defendants  respectively^ 
and  particularly  the  defendant  Lock,  before  and  at  the  time  of  the 
plaintiffs  purchasing  the  defendant  Edward  Cartwright's  said  share  in 
the  said  debt,  had  been  apprised  and  did  suspect  that  the  defendant 
James  Cartwright  had  a  claim  of  a  deduction  of  10  per  cent,  out  of  the 
said  defendant  Edward  Cartwright's  said  share,  and  had  some  notice 
relating  thereto,  yet  they  did  not  disclose  the  same  to  the  plaintiff  or 
give  him  the  least  notice  thereof;  and  the  plaintiff  charges  that  he  did 
band  fide  pay  the  whole  of  the  consideration  money  expressed  in  the  said 
deed  of  assignment  for  the  purchase  of  his  one-ninth  part  of  the  said 
debt ;  and  the  plaintiff  charges  that  the  said  deed  of  assignment  is  a 
valid  deed  on  the  part  of  the  plaintiff ;  and  in  case  the  defendant  James 
Cartwright  is  entitled  to  have  any  deduction  out  of  the  said  share  so 
assigned  to  the  plaintiff  as  aforesaid,  then  the  said  defendants,  and 
particularly  the  defendant  Edward  Cartwright  in  the  first  instance,  and 
in  case  of  his  default  then  the  defendant  Lock,  ought  to  make  good  the 
same,  and  therefore  that  the  said  defendants  might  answer  the  several 
matters  aforesaid ;  and  that  the  said  defendant  James  Lock  might  be 
decreed  to  pay  and  satisfy  to  the  said  plaintiff  the  said  sum  of 
288/.  lis.  9d.  being  the  one-ninth  part  or  share  of  the  said  sum  of 
2600/.   so  purchased  by  and  assigned  to  the  plaintiff  as  aforesaid, 
together  with  interest  and  costs;   and  in  case  the  defendant  James 
Cartwright  was  entitled  to  and  should  be  paid  anything  from  and  out  of 
the  said  debt  or  money  so  assigned  to  the  plaintiff  as  aforesaid,  then  that 
the  defendants,  and  particularly  the  defendant  Edward  Cartwright  in 
the  first  place,  and,  in  default  of  payment  by  him,  then  that  the 
defendant  Lock  might  answer  and  make  good  the  same  with  interest 
unto  the  plaintiff;  and  for  relief  in  the  scope  of  the  said  plaintiff's  bilL" 
The  defendant  Edward  Cartwright,  by  his  answer,  submitted  that^ 
under  the  circumstances  therein  mentioned,  the  plaintiff  ought  not  to  be 
allowed  to  have  the  benefit  of  the  assignment  of  the  21st  of  November, 
1801,  or  to  receive  payment  of  Edward  Cartwright's  share  of  the  2600/. 
The  defendant,  James  Lock,  by  his  answer,  admitted  having  had  notice 
from  the  plaintiff  of  the  assignment  of  the  21st  of  November,  1801, 
and   said  he  apprehended  that  the  288/.  17«.  9d.  was  subject  to  a 
deduction  of  10  per  cent,  to  James  Cartwright.     He  submitted  that^ 
James  Cartwright  having  made  the  claim,  he,  Lock,  could  not,  as  trustee, 
with  safety  to  himself,  pay  over  Edward  Cartwright's  share  of  the 
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2600/.  to  the  plaintiff,  but  expressed  his  willingness  to  act  as  the  Court 
should  think  proper.     The  plaintiff's  bill  having  been  amended,  the 
defendant  £dward  Cartwright  put  in  an  answer  to  it,  admitting  that 
James  Cartwright  claimed  the  10  per   cent ;  and  he  stated  that  he 
believed  that  the  plaintiff,  previous  to  his  purchase,  did  inquire  of  Lock 
as  to  whether  he,  Edward  Cartwright,  was  absolutely  entitled  to  his 
one-ninth,  and  that  Lock  wrote  the  letter  above  mentioned,  though  he, 
Edward  Cartwright,  did  not  know  whether  the  plaintiff  purchased  the 
share  without  knowing  that  James  Cartwright  claimed  any  deduction 
out  of  it ;  but  if  the  plaintiff  did  purchase  without  knowledge  of  the 
claim,   he,   Edward  Cartwright,   denied  that  the   same  was  wilfully 
suppressed  by  him  from  the  plaintiff ;   and  he  believed  that,  had  the 
plaintiff  asked  Lock  whether  there  was  any  incumbrance  affecting  his 
(Edward  Cartwright's)  share,  which  inquiry  was  not  made,  Lock  would 
have  given  him  every  information ;  and  that  he,  Edward  Cartwright,  did 
not  think  of  mentioning  it  as  it  would  naturally  be  discovered  on  an 
investigation  of  the  title.     The  defendant  James  Lock,  by  his  answer  to 
the  amended  bill,  admitted  the  plaintiff  having  made  the  inquiry  of  him, 
and  that  he  did  write  the  letter ;  he  alleged,  however,  that  he  did  not 
recollect  ever  having  said  that  Edward  Cajrtwright  could  dispose  of  his 
share  free  from  any  deduction,  or  that  any  such  question  was  ever  asked 
of  him,  but  that  the  inquiry  was  whether  Edward  CartiivTight  could  sell 
his  share,  to  which  his  (Lock's)  answer  was  that  he  could,  and  this,  he 
submitted,  was  the  import  of  his  letter ;  and  he  altogether  denied  any 
wilful  suppression,  saying  that,  had  the  plaintiff  asked  him  whether 
there  was  any  incumbrance  affecting  Edward  Cartwright's  share,  he 
would  not  have  hesitated  giving  him  any  information  in  his  power.     He 
admitted  having,  before  the  plaintiff's  purchase,  heard  of  James  Cart- 
wright's  claim,  but  alleged  that,  it  being  a  matter  in  which  he  himself 
was  not  interested,  he  gave  himself  no  concern  about  it,  nor  did  it  enter 
his  mind  during  any  of  the  times  he  saw  the  plaintiff  or  when  he  wrote 
the  letter.     He  admitted  that  he  did  not  disclose  the  matter  to  the 
plaintiff  before  the  purchase,  but  said  this  was  entirely  accidental,  and 
he  submitted  to  act  as  the  Court  should  direct.     The  defendant  James 
Cartwright  also  put  in  an  answer,  claiming  to  be  paid  the  10  per  cent, 
out  of  Edward  Cartwright's  share,  and  that  his  interest  in  such  share 
could  not  be  affected  by  any  transaction  that  might  have  taken  place 
between  Edward  Cartwright  and  the  plaintiff. 

The  case  having  been  argued  and  the  letter  from  Lock  to  the  plaintiff 
produced  and  put  in  evidence,  a  decree  was  pronounced,  "that  the 
defendant  James  Lock  do  pay  to  the  plaintiff  the  sum  of  288/.  17<.  9(/., 
being  one-ninth  part  or  share  of  the  sum  of  2600/.  purchased  by  the 
plaintiff  of  the  defendant  Edward  Cartwright  and  assigned  to  him  by  the 
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indenture  of  the  21st  day  of  November,  1801,  subject  to  a  deduction  of 
10/.  per  cent,  to  the  defendant  James  Cartwright ;  and  it  is  ordered  that 
the  defendants  Edward  Cartwright  and  James  Lock  do  jointly  pay  to 
the  plaintifif  the  10/.  per  cent,  hereinbefore  directed  to  be  deducted  out 
of  the  said  288/.  17 s.  9d. ;  and  it  is  ordered  that  the  plaintiff  do  pay 
unto  the  defendant  James  Cartwright  his  costs  of  this  suit  to  be  taxed," 
&c.f  and  that  "  the  costs  which  the  plaintiff  shall  so  pay  omto  the  said 
James  Cartwright  be  repaid  to  him  by  the  defendant  James  Lock ;  and, 
as  between  the  plaintiff  and  the  said  defendants,  James  Lock  and  Edward 
Cartwright,  no  costs  on  either  side : "  liberty  to  apply. 


INDEX. 


AOCOUVT— AoquiesceiLce.    See  Mortgage,  1. 
And  tee  Copyholdi  4. 

ACCUMUIiATION.    See  WiU,  11. 

AOTION  in  formH  pauperis.    See  Practicei  1,  2. 

AFFIDAVIT— 1.  Libel— Time  to  procure  affidavit.  See  Defiama- 
tion,  1. 

2.  Of  jtuymen.    See  Jxury, 

And  see  Habeas  Corpus^  1,  and  Fracticei  2. 

AKKUITY.    See  Will,  2. 

APPBAIi.    See  Quarter  SeMdona. 

APPBEKTICESHIP — Indenture  of— Presumption  of  stamping. 
See  Deed. 

ABBITBATION— 1.  Alteration  of  award.  —  After  an  award  made 
under  the  hand  of  an  umpire,  and  ready  for  deliveiy,  pursuant  to  the  terms 
of  reference,  of  which  notice  was  given  to  the  parties,  an  alteration  by  the 
umpire  of  tiie  sum  awarded,  though  made  on  the  same  day  and  hlefore 
dehvery  of  the  award,  is  yoid ;  but  the  award  is  good  for  the  original  sum 
awarded,  which  was  still  legible,  the  same  as  if  such  alteration  nad  been 
made  by  a  mere  stranger,  without  the  priyity  or  consent  of  the  party 
interested.    Jffen/ree  y.  Brondey 491 

2.  Omission  to  decide  one  of  two  questions  referred. — ^Upon  a 

reference  of  all  actions,  oontroyereies,  fto.  and  also  of  two  distinct  matters 
of  difference ;  if  the  arbitrator  omit  to  dedde  one  of  such  distinct  matters, 
that  yitiates  the  whole  award;  which  cannot  therefore  be  enforced  by 
attachment    BandaU  y.  BandaU 601 

ASSETS— Marshalling.— Assets  marshalled ;  if  it  appears  at  any  period 
of  t^e  cause,  that  specialty  creditors  haye  gone  upon  line  personal  estate ; 
though  the  bill  is  not  framed  with  that  yiew.    Oiobe  y.  Oufier    .        •    348 

ASSIGNMENT— 1.  Of  wife's  equitable  interest.  See  Husband  and 
wife. 

2.  Of  sbares.    See  Gift. 

And  eee  Goods,  1. 

ATTACHMENT— Witness— Failure  to  obey  subpoena. — ^Attachment 
will  not  lie  against  a  witness  seryed  with  a  iuhpcsna  duces  tecum,  if  he  do  not 
produce  a  warrant  described  therein,  because  he  says  that  he  has  not  got  it 
m  his  custody ;  although  in  truth  it  appear  that  he  had  it.  This  is  properly 
matter  for  an  indictment  for  perjury.    Knight  y.  Pcdmer      •        .        .    726 

And  see  Arbitration,  2. 
AUCTION.    See  Vendor  and  Purchaser. 

BAII« — ^Bight  of  bail  to  expenses. — ^Where  a  person  becomes  bail  aboye 
for  another,  he  is  entitled  to  recoyer  all  the  expenses  he  has  been  put  to  by 
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reason  of  it,  and  may  therefore  recover  his  expenses  in  sending  alter  t}ie 
}>rincipal  to  take  him,  in  order  to  render  him ;  ont  not  expenses  of  a  suit 
improperly  defended  on  such  aooount.    Fisher  y.  FaUawe  .        .        843 

BAILMENT. — ^The  possesion  of  a  servant  is  the  possession  of  the 
master ;  and  the  servant  is  not,  in  respect  of  that  possession,  a  bailee. 

Where  a  colonel  had  purchased  horses  for  government,  and  they  being 
apxjroyed  of  by  the  proper  inspecting  officer,  were  sent  under  the  care  of  a 
Serjeant  to  the  receiving  depot  for  ms  Majesty's  use,  held,  that  the  colonel 
had  not  such  a  special  property  as  to  maintain  trover  for  one  of  them  which 
was  taken  out  of  the  possession  of  the  Serjeant,  as  a  distress  for  a  turnpike- 
toll.    Hopkinson  v.  Gihaon •        .        .        .        .     709 

BAKXEB,  fiailure  of.    Ste  Beceiver. 

BANKBT7PTCT— 1.  Act  of--13  Eliz.  c.  7,  s.  1.— A  trader,  having  a 
countine-house  in  town,  and  a  dwelling-house  in  the  country,  left  the 
former  (to  which  he  never  returned),  taking  his  books  with  him,  and  slept 
at  his  dwelling-house  a  few  nights,  when  ne  finally  left  that  also.  Held 
that  havine  quitted  his  counting-house  without  the  antmtw  revfrtendi,  he 
began  to  absent  himself  from  that  day  within  the  meaning  of  the  13  Eliz.  c. 
7,  s.  1,  and  thereby  committed  an  act  of  bankruptcy.    Judine  v.  Da  Co$8en 

786 

2.  Assignee  purchaser. — ^Assienee  in  bankrupt<n^,  having  pur- 
chased an  estate  of  the  bankrupt  tmder  the  commission,  held  a  trustee  of  the 
profit  ujpon  a  re-sale ;  in  the  nrst  instance  for  an  equitable  mort^a^gee  by 
possession  of  the  deeds ;  who,  havine  delivered  them  up  on  receiving  tfaie 
produce  of  the  first  sale,  was  held  under  the  circumstances,  not  to  have  lost 
his  Hen  for  the  deficiency.    Ex  parte  Morgan        .^       .        .        .        .    272 

3.  Composition  deed — ^Promise  to  pay  composition  on  assign- 

xnent. — ^A  docket  being  struck  against  A  one  B.  agreed  with  0.  and  several 
of  the  creditors  by  parol  to  pay  10«.  in  the  poimd  out  of  his  own  monies, 
they  assigning  the  aebts  to  mm ;  and  a  deed  to  that  puipose  was  agreed  to 
be  made,  and  0.  autiiorized  D.  by  parol,  to  sim  it  for  him ;  the  rest  of  the 
creditors  signed ;  C.  afterwards  refused,  and  brought  assumpsit  against  A. 
for  his  whole  rent,  who  pleaded  the  general  issue,  and  accord,  and  tender  of 
satisfaction,  as  above;  and  a  verdict  was  obtained  for  the  defendant;  B. 
assenting  that  it  ^ould  stand,  the  Court  refused  to  set  aside  this  verdict, 
though  on  all  the  special  pleas  C.  was  entitled  to  a  verdict.  Held,  that 
this,  being  a  purchase  of  the  debts,  was  not  within  the  Statute  of  Frauds, 
and  0.  could  not  recover  in  his  own  right,  but  only  for  B.  Anntey  v. 
Marden ...        * 713 

4.  Foreign  attachment — ^Injunction. — ^Injtmction  against  pro- 
ceeding imder  a  foreign  attachment,  by  a  joint  creditor,  upon  a  separate 
commission  of  bankruptcy,  overreaching  the  attachment  by  relation  to  the 
act  of  bankruptcy. 

A  separate  commission  of  bankruptcy ;  makes  the  assignees  and  the 
solvent  partner  tenants  in  common  from  me  date  of  the  act  of  bankruptcy. 
Barker  Y,  Chodair 89 

5.  Joint  and  separate  debts — Set-off. — Set-off  in  bankruptcy  of 


a  separate  debt  from  IJie  estate  against  a  joint  debt  to  it ;  such  joint  debt 
being  really  a  security  only  for  a  separate  aebt  due  to  the  estate  from  the 
person  claiming  the  benefit  of  the  set-off. 

Assignees  subject  to  all  equities,  attaching  upon  the  bankrupt.    Haneon, 
Ex  parte 335 

6.  Ftoof. — A.  and  B.  bankrupts.     Vroot  in  respect   of  a   cash 


balance  due  from  A.  to  B.  but  the  dividends  retained,  to  reimburse  the 
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estate  of  A.  wHat  it  should  orerpajr  upon  a  distinct  transaction ;  an  adranoe 
from  A.  to  B.  on  bills,  some  of  wnioh  were  dishonoured.    Ex  parte  MdccU/e 

190 

BANKBUPTCY— 7.  Separate  estate  of  partners.— Partners  engaged 
individually  in  other  conoems :  if  they  are  distinct,  proof  may  be  nu^e  in 
bcmkruptcy  of  debts  as  between  the  dinerent  estates :  not,  if  they  are  merely 
branches  of  the  joint  concern.    Ex  parte  8t.  Barbe        ....     196 

8.  Set-off. — ^Equitable  set-off  under  circumstances  ;   when  there 

«ould  be  none  at  law ;  viz.  bankers  directed  to  lay  out  money  in  nayy 
.-annuities,  not  doing  so ;  but  representing,  that  they  had ;  making  entries, 
and  accounting  for  the  dividends,  accordiugljr ;  and  takine  a  joint  promis- 
flory  note  from  the  party,  under  that  supposition,  and  her  brother,  to  secure 
a  debt  from  him  to  them  ;  upon  which  the  assignees  under  their  bankruptcy 
■sued  him  alone.  Order  for  proof  of  the  balance,  setting-off  the  debt  upon 
the  note,  and  delivery  of  the  note,  and  an  injunction. 

The  jurisdiction  in  bankruptcy  botii  legal  and  equitable.  Ex  parte 
StepJiens 75 

9.  Solicitor's  bill  of  costs. — ^An  attomey*s  bill  of  costs,  though  it 

lias  not  been  signed  and  delivered  under  the  statute  2  Geo.  11.  c.  23,  s.  22, 
is  a  legal  debt,  upon  which  a  commission  of  bankruptcy  may  issue.  Ex 
jparteSuU&n 121 

10.  Surety — ^Limitation   of    liability — ^Bight   to    dividend. — 

Surety  by  bond  for  advances  generally,  but  under  a  limited  penalty,  not 
liable  beyond  that  amount :  ana,  paying  that  sum,  is  entitled  to  a  propor- 
tion of  the  dividends  on  the  proof  by  the  creditor  to  a  greater  amount  under 
the  bankruptcy  of  the  principal  debtor. 

Eule,  that  a  man,  engaged  for  the  whole  debt,  and  paying  only  part,  has 
no  equity  to  stand  in  the  place  of  the  person  paid.    Ex  parte  Buah/ortk  .  10 

11.  Surety — ^Bight  to  prove  .-j— Surety  for  indemnity  to  a  limited 

amount,  having  paid  to  the  extent  of  his  engagement,  entitled  to  dividends 
upon  proof  bv  the  creditor  under  the  bankruptcy  of  the  princijoal  debtor ; 
subject  to  a  aeduction  of  the  proportion  of  dividend  upon  tne  residue  of  the 
debt  proved,  beyond  that,  for  which  the  surety  was  engaged,  supposing  that 
expunged. 

The  surety  not  entitled  to  the  benefit  of  proof  against  other  estates  upon  a 
distinct  security.    Paley  v.  Field  .        .  ....  349 

And  see  Bill  of  Exchange,  1,  Executor,  2,  Landlord  and  Tenant,  3, 
Partnership,  2,  and  Settlement  (ICarriage),  1. 

BENEFICE — Besignation. — ^Resignation  of  a  living,  sent  by  the  post 
to  the  Bishop,  who  indorsed  and  signed  a  memorandum  of  his  acceptance, 
sufficient,  though  no  public  act. 

Acceptance  by  the  Bishop  of  resignation  not  a  judicial,  but  a  domestic,  act. 

In  the  Ecclesiastical  Court,  the  party,  coming  into  Court,  and  doing  any 
act  himself,  vacates  a  power  given  to  another  to  act  for  him.  Heyes  v.  Exeter 
College,  Oxford 327 


BILL  OF  EXCHANGE— -1.  Bankruptcy  of  acceptor— Beceipt  of 
composition. — Holder  of  a  bill  of  exchange,  discharging  the  acceptor  by 
receiving  a  composition,  cannot  come  upon  the  drawer. 

Distinction  as  to  an  acceptor  with  effects,  or  not,  mischievous ;  with  refer- 
ence to  accommodation  paper. 

Holder  of  a  bill  giving  time  to  the  acceptor,  discharges  the  drawer. 

Bankruptcy  of  acceptor  does  not  dispense  with  the  necessity  of  notice  to 
the  drawer.    Ex  parte  Wilsun 194 

2.  Delay  in  presentation — "  UnaToidable  accident." — A  bill 

drawn  on  Leghorn  was  not  presented  in  due  time,  owing  to  the  political 
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fltate  of  tlie  ooantry  at  that  time,  which  rendered  it  impoaBible  to  present  it: 
Held,  that  it  being  afterwards  presented  for  payment  with  due  diligwsoe. 
and  refused  for  want  of  presentation  at  the  time  when  it  was  due,  the  holder 
mi^ht  recover  against  the  antecedent  parties ;  and  evidence  of  this  impoe- 
sibility  of  presenting  at  the  time  of  the  maturity  of  the  bill  might  be  given, 
on  the  onlinarj  averment  that  it  was  duly  presented.  Paiience  v. 
Towuley -    711 

BILL  OF  EXCHAKOE.— 3.  Special  acceptance. — If  a  bill  be  accept- 
able payable  at  A.'s  who  ia  the  acceptor's  banker,  the  party  taking  such 
special  acceptance,  which  he  is  not  bound  to  do,  thereby  imphedly  agrees  to 
present  it  for  payment  within  the  usual  banking  hours  at  the  place  where 
it  is  made  payable ;  and  if  he  present  it  after  such  hours,  without  effect, 
it  is  no  evidence  of  the  dishonour  of  the  bill,  so  as  to  charge  the  drawer. 
Parker  v.  Gordon 646 

4.  Secret  partner^ — ^Liability.    See  Partnership,  1. 


BOND — 1.  Alteration  in  style   of  obligees— Surety^'s  liability. — 

A  bond  was  given  to  A.  B.  C. ,  &c.  pa;^able  to  them  and  their  successors,  as 
the  governors  of  the  Society  of  Musicians,  conditioned  to  secure  J.  H.'s 
faithfully  accounting  with  them  and  their  successors,  governors,  &c.  as 
their  collector ;  afterwards  the  Society  was  incorporated  by  letters  patent,  at 
which  time  J.  H.  had  duly  accountea  for  all  monies  collected  by  him,  but 
after  the  incorporation  received  money  for  which  he  did  not  account.  Held 
that  the  obligor  of  the  bond  was  not  liable  for  such  default  of  J.  H.  in  an 
action  on  the  bond.    Dance  v.  Oirdler 74S 

2.  To  marry. — Bond,  to  marry  a  woman,  or  pay  a  sum  of  money. 


established  at  law. 

Injunction,  till  the  hearing,  on  grounds  of  public  policy:  being  an 
engagement,  foimded  upon  expectations  under  the  will  of  a.  third  person 
(though  not  a  relation),  from  whom  it  was  kept  secret,  to  marry  at  his 
ueath ;  and  no  mutual  obligation.     Cock  v.  Richard9     ....       23 


3.  Of  indemnity.    See  Settlement  (Marriage),  2. 


And  see  Bankruptcy,  10. 

BRXDOE,  repair  of.    See  Higrhway. 
And  Bee  Trespass,  1. 

CANAL — Damage  by  near  approach  of  mine— Special  statutory 
provisions. — ^A  Canal  Act  provided  that  the  Canal  Company  should  not 
be  entitled,  on  purchasing  lands  for  making  a  canal,  to  any  coal  mines, 
&c.  under  the  same,  but  that  such  mines  should  belong  to  the  same  persons 
as  would  have  been  entitled  to  them  if  the  Act  had  not  been  made :  but  it 
required  the  owners  to  give  notice  to  the  Company  of  their  intention  to  work 
their  mines  within  ten  yards  of  the  canal,  and  that  the  Company  miffht 
inspect  the  mines,  and  might  stop  the  further  working  of  them,  paying 
compensation  to  the  owners:  held  that  the  right  of  the  owners  to  work 
within  the  ten  yards  was  left  as  before  the  Act,  if  after  notice  given  to  them 
by  the  Company,  the  latter  did  not  purchase  out  their  rights :  and  that  the 
canal  being  damaged  by  the  nearer  approach  of  the  mine  after  such  notice 
and  non- purchase,  no  action  lay  against  the  coal  owner  for  such  injury, 
which  happened  by  the  default  of  tne  Company  in  not  purchasing.  Aliter 
where  the  house  of  one  claiming  under  a  grant  from  the  owner  of  the  soil 
was  undermined.     Wyrhy  OancU  Co,  v.  Bradley 642 

GABBIEB—Lien — Qeneral  usage  of  trade. — ^Where  no  lien  exists  at 
common  law  it  can  only  arise  by  contract  with  the  particular  party,  either 
express  or  implied :  it  may  be  implied  either  from  previous  dealings  between 
the  same  parties  upon  the  footing  of  such  a  Hen,  or  even  from  a  usage  of  the 
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trade  so  general  as  that  the  Jury  must  reasonably  presume  that  the  parties 
knew  of  and  adopted  it  in  their  dealing.  But  where,  as  in  the  case  of  a 
common  carrier  claiming  a  Uen  for  his  general  balance,  such  a  lien  is  against 
the  policy  of  the  common  law  and  the  custom  of  the  realm,  which  only 
giyee  him  a  lien  for  the  carriase  price  of  the  particular  goods,  there  ought 
to  be  very  strong  evidence  of  a  general  usa^  for  such  a  lien  to  induce  a 
jury  to  infer  the  snowle^e  and  adoption  of  it  by  the  particular  parties  in 
their  contract :  and  tiie  jury  having  ne|;atived  such  a  general  usage,  though 
proved  to  have  been  frequently  exercised  by  the  defendants  and  various 
other  common  carriers  throughout  the  North  for  ten  or  twelve  years  before, 
and  in  one  instance  so  far  back  as  thirty  years,  though  not  opposed  by  other 
evidence,  the  Court  refused  to  grant  a  new  trial.    Biuh/orth  y.  Hadfidd    620 

CKABITY.    iSreeWill,2. 

OHHJ) — ^niegitimate — Custodv. — ^The  mother  of  an  infant  illegitimate 
child  is  entitled  to  the  custody  of  the  child  in  preference  to  the  father, 
though  from  his  circumstances  he  may  be  better  able  to  educate  it.  Kx 
parte  Knee .,.«•,    772 

COLONIAL  OONXaAOT.    See  Jurisdiction,  2, 

COMMONS.    See  Copyhold. 

CONTBACT— Parol.    See  Frauds,  Statute  of. 

Marriage — ^Fraud  upon.    See  Settlement  (Marriage)i  2. 

CONVBBSIONi  of  goods.    See  0oodiy  1. 

COh  vjsxANCE— Fraudulent — ^Attempt  to  defbat  creditors.— In  a 

cpiestion  whether  a  conveyance  of  the  bulk  of  a  debtor's  property  to  trustees 
is  a  bond  fide  transaction  or  a  contrivance  to  defeat  creditors,  and  therefore 
Toid^  at  common  law,  or  by  the  stat.  13  Eliz.  c.  5,  it  is  material  to  submit  to 
the  jury  the  relative  value  of  the  property  withdrawn  from  the  reach  of  the 
creditors  in  proportion  to  the  amount  of  fiieir  demands  at  the  time,  and  the 
value  and  tangH)ility  of  that  substituted  in  its  place,  in  aid  of  the  conclusion 
that  the  deed  was  covenous  against  them :  and  therefore  a  verdict  for  the 
plamtiff  (a  judgment  creditor  who  had  issued  execution  and  brought  an 
action  for  a  false  return  against  the  sheriff  who  returned  nuUa  hona)^ 
founded  principally  on  these  concomitant  circumstances;  1.  The  previous 
embarrassment  of  the  husband ;  2.  the  want  of  notority  of  the  conveyance 
at  the  time;  3.  the  want  of  an  inventory;  4.  the  continuance  oi  tiie 
husband's  possession,  though  consistent  with  the  deed,  yet  without  notice 
of  the  change  of  property ;  and  5.  the  appropriation  by  the  husband  of  a 
part  of  the  money  raised  by  the  trustees  to  his  own  use,  without  objection ; 
was  set  aside,  and  a  new  trial  granted  to  bring  the  question  more  fully 
before  the  Court  and  jury  as  to  the  good  faith  of  the  ^nsaction,  and  the 
value  of  the  consideration,  and  its  availability  to  the  creditors.  Dewey  v. 
Bayntun 475 

COPYHOLD — 1.  Custom. — ^A  custom,  that  all  the  customary  tenants  of 
a  manor  having  gardens,  parcels  of  their  customary  tenements  respectively^ 
have  immemonaUy  by  themselves,  their  tenants  and  occupiers,  dug,  taken 
and  carried  away  m>m  a  waste  within  the  manor  to  be  used  upon  their  said 
customary  tenements,  for  the  purpose  of  making  and  repairing  grass-plots 
in  the  gardens,  parcels  of  the  same  respectively,  for  the  improvement  thereof, 
such  turf  covered  with  grass  fit  for  the  pasture  of  cattle,  as  hath  been  fit 
and  proper  to  be  so  used,  at  all  times  of  the  year,  as  often  and  in  such 
quantity  as  occasion  hath  required,  is  bad  in  law,  as  being  indefinite  and 
uncertam,  and  destructive  of  the  common :  and  so  is  a  similar  custom  for 
taking  and  applying  such  turf  for  the  purpose  of  making  and  repairing  the 
banks  and  mounds  m,  of,  and  for  the  hedges  and  fences  of  such  customary 
tenements.     Wilson  y,  Willee 604 

B.B. — ^VOL.  vin.  8  K 
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COPTHOLD — 2.  Divided  ex^joyment. — One  may  hold  the  prima  Um^ura 
of  land  aa  oop^^hold,  and  another  may  have  the  soil  and  every  other  beneficial 
enjoyment  of  it  as  freehold.  And  ancient  admissions  of  the  copyholder  and 
those  under  vhom  he  claims  the  land,  by  the  description  of  *'  ires  aertu 
prati"  may  be  construed  only  to  carry  the  prima  ionsura,  if  in  fact  they 
have  enjoyed  no  more  under  such  admissions,  while  another  has  had  the 
after-crop,  and  has  cut  the  trees  and  fences,  scoured  the  ditches,  rejMured 
the  fences,  and  kept  the  drains ;  though  the  copyholder  may  have  paid  all 
the  rates  and  taxes,  which  was  in  his  own  wrong.     Stammer*  v.  Dixon    612 

3.  Evidence  of  tenure. — ^Where  the  tenant  of  a  manor  formerly 


belonging  to  a  monastery,  holding  by  border  service,  and  the  defence  of 
Tynemouth  Castle,  under  copy  of  court-roll,  and  whose  estates  passed  by 
surrender  and  admittance,  shewed  in  evidence  by  surrenders  as  far  back  as 
they  existed  in  writing;  by  admissions  from  the  17th  of  Eliz.  to  the  14th 
Car.  I. ;  by  exchequer  decrees  between  the  lords  and  tenants  in  the  times  of 
Eliz.  and  Jao.  I. ;  and  by  an  inquisition  of  the  jury  at  the  court  baron  of 
the  lord  in  the  2  Jao.  II. ;  that  thev  were  copyholders  of  iaheritance,  with 
fines  certain,  holding  according  to  the  custom  of  husbandry  of  the  manor  (or 
according  to  the  custom  of  the  manor  eenerallv)  without  stating  them  to 
hold  at  tne  will  of  the  lord ;  admitting  uiis  evidence  to  outweigh  proof  of 
ministers'  accounts  in  the  30th  and  3l8t  Hen.  YIII. ;  a  grant  of  the  manor 
^m  the  Crown  in  the  9th  Car.  I.  including  these  estates  under  the  name  of 
tenements  of  husbandry ;  subsequent  mesne  conveyances  reserving  the  coal 
mines,  &c*  in  certain  districts ;  and  admissions  from  1663  to  1777  (including 
admissions  of  the  several  tenants  to  the  estate  immediately  in  question),  in 
all  which  they  were  stated  to  hold  at  the  will  of  the  lord  as  well  as  according 
to  the  custom  of  husbandry  of  the  manor,  &c. :  Yet  as  there  was  evidence 
for  more  than  a  century  past  that  the  lord  had  leased  the  coal  and  limestone 
imder  the  copyhold  lands  in  different  parts  of  the  manor,  and  had  received 
rents  for  the  same ;  and  that  the  lessees  of  the  lord,  and  not  the  tenants,  had 
taken  the  coal  and  limestone ;  held  that  such  acts  of  ownership  explained 
the  nature  of  the  tenure  according  to  the  custom  of  htisbandry  of  the  manor, 
&c.  and  shewed,  in  aid  of  the  ower  evidence,  that  the  freehold  was  in  the 
lord,  and  not  in  the  tenants.  And  at  any  rate  the  evidence  preponderating 
so  much  in  favour  of  the  lord,  the  Court  would  not  disturb  a  verdict  given 
for  him.    Brown  v.  Bawlins 652 

4.  Handamua. — ^The  Court  refused  to  proceed  summarily  against  a 

steward  who  was  an  attorney,  to  compel  him  to  account  before  the  Master 
for  receipts  and  pa3^ents  in  respect  of  a  mortgaged  estate,  and  to  pa;f  the 
balance  to  his  employer,  and  to  deliver  up  upon  oath  all  deeds,  wriungs, 
&c.  relative  to  the  estate ;  this  being  the  proper  subiect  of  a  bill  in  equity, 
and  not  a  case  for  a  mandamus  to  oompjel  a  steward  of  a  manor  to  deliver 
up  Coiurt  rolls,  &c. ;  in  lieu  of  which  this  summary  mode  of  proceeding  has 
been  adopted  where  the  steward  of  the  manor  is  an  attorney.  Cocks  v. 
JIarman 500 

—  5. A  mandamus  lies  to  the  lord  and  steward  of  a  manor  to  admit 


one  to  a  copyhold  tenement  who  has  a  primd  facie  legal  title,  in  order  to 
enable  him  to  try  his  right,  though  equity  had  before  refused  to  compel  the 
lord  to  admit  him  for  want  of  his  shewing  an  equitable  right  to  the  property. 
But  if  there  be  a  claim  of  a  previous  fine  due  to  the  loid  in  respect  of  the 
ancestor  from  whom  the  party  claims,  the  rule  will  only  be  granted  on  pay- 
ment of  such  fine  or  fines  as  shall  be  due.    i2ex  v.  Coggan         .        .        509 

_ —  6.  Bight  of  coimnon.---The  owner  of  a  tenement  may  have  two 
distinct  rights  of  common  for  his  cattle,  levant,  and  couchant,  upon  such 
tenement,  upon  different  wastes  in  different  manors  under  several  lords ;  and 
therefore  an  allotment  under  one  Indosure  Act,  in  lieu  of  his  right  of 
common  upon  one  of  such  wastes,  will  not  do  away  or  lessen  his  claim  for  an 
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equal  allotment  with  other  commoners,  under  a  subsequent  Act  for  endodng 
the  other  waste :  aemUe  cUUer,  if  the  different  wastes  had  appeared  to  have 
been  originally  holden  under  the  same  lord.    Jlollinshead  y.  Walton     •    662 

And  see  Will,  20. 

COBPOBATION— Partners  in  fialiery— ICandamus.-— Where  a  cor- 
porator, who  was  entitled  to  divide  a  certain  share  of  the  profits  of  a  fishery 
which  the  corporators  worked  and  enjoyed  in  partnersnip,  was  suspended 
from  the  perception  of  his  profits  until  he  paid  a  certain  sum  imposed  by  a 
bye-law,  with  the  breach  of  which  he  was  charp;ed,  the  Court  refused  a 
mandamus  to  restore  him  to  his  office ;  he  being  still  an  officer,  and  haying  a 
remedy  by  an  action  for  the  tort  against  any  who  disturbed  him  in  the  lawful 
peroention  of  his  profits  (if  the  bve-law  were  ille^,  or  he  were  not  guilty  of  a 
breach  of  it,  or  haa  been  unlawfull^p*  suspended),  or,  considering  the  corporators 
as  partners  in  the  fishery,  he  havine  a  remedy  in  equity  for  nis  share  of  the 
partnership  funds  unjustly  withholden  from  him.  Bex  y.  The  Company  of 
Free  Fishers  and  Dredgers  of  WhiUtaUe 639 

COSTS. — Costs  in  equity  in  the  discretion  of  the  Court,  upon  the  circum- 
stances ;  not  following  the  eyent  by  a  positiyerule,  as  at  law,  though  primd 
fade  that  is  the  course.  Circumstances  must  be  brought  forwa^  oytho 
party  who  fails.     Vancouver  y.  Bliss 207 

And  see  Execution. 

CBUCIKAL  law — l.  Duel — Provocation  to  fight. — ^An  endeayour  to 
proyoke  another  to  commit  the  misdemeanor  of  sending  a  challenge  to  fight 
IS  itself  a  misdemeanor  indictable ;  particularly  where  such  proyocation  was 
giyen  by  a  writing,  containing  libellous  matter,  and  alleged  in  the  prefatory 
part  of  the  indictment  to  haye  been  done  with  intent  to  do  the^  party  bodily 
harm,  and  to  break  the  Eang's  peace ;  the  sending  such  writing  oeing  an 
act  done  towards  procuring  the  commission  of  the  misdemeanor  meant  to  be 
accomplished. 

Whers  an  eyil  intent  accompanying  an  act  is  necessary  to  constitute  such 
act  a  crime,  the  intent  must  be  alleged  in  the  indictment  and  preyed :  though 
it  is  sufficient  to  allege  it  in  the  prefatory  part  of  the  indictment.  But 
where  the  act  is  in  it^lf  unlawful,  the  law  infera  an  eyil  intent,  and  the 
allegation  of  such  intent  is  merely  matter  of  form,  and  need  not  be  preyed 
by  extrinsic  eyidence  on  the  part  of  the  prosecutor.    Bex  y.  Phillips     .    511 

2.  Threatening    letter — Indictable    offence. — ^Threatening   by 

letter  or  otherwise,  to  put  in  motion  a  prosecution  by  a  public  officer  to 
recoyer  penalties  for  selling  Fryar's  Balsam  without  a  stamp  (which  by 
stat.  42  Geo.  lU.  c.  56,  is  pronibited  to  be  yended  without  a  stamped 
label),  for  the  purpose  of  obtaining  money  to  stay  the  prosecution,  is  not 
such  a  threat  as  a  firm  and  prudent  man  may  not  be  expected  to  resist, 
and  therefore  is  not  in  itself  an  indictable  offence  at  common  law,  although 
it  be  alleged  that  the  money  was  obtained ;  no  reference  being  made  to  any 
statute  which  prohibits  such  attempt. 

But  where  a  letter  making  such  a  threat  is  written  for  such  a  purpose  by 
an  attorney  of  the  Court,  it  is  an  improper  practice  for  which  ne  may  l>e 
struck  off  the  rolls.    Bex  y.  Southerioti 42H 

3.  Libel — Criminal  Information.    See  Deflamation,  1. 


CTJSTOU,    See  Copyhold. 

DEBTS,  purchase  of.    £fee  Bankruptcy,  3. 
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DXSD— stamp  duty^-Presomiption  of  imyniient. — ^The  Sesaons  pro- 
sumed  that  an  indenture  of  appronticeehip  executed  thiity  yean  before,  and 
under  which  the  apprentice  had  regularly  served  hie  time  for  seven  years, 
when  the  indenture  was  given  up  to  him,  and  proved  to  be  lost,  and  when 
the  parish  in  which  he  was  settled  under  such  indenturo  had  released  him  for 
the  last  twelve  years,  was  properly  stamped  in  proportion  to  the  apnrentioe 
fee  of  121,  received  by  the  master ;  although  the  deputy  reujpster  ana  oomp- 
troller  of  the  stamp  duties  proved  that  it  did  not  appear  m  the  office  that  any 
such  indenture  had  been  stamped  or  enrolled  durmg  that  period :  and  thie 
judgment  of  the  justices  was  confirmed  in  B.  B.  lUx  v.  The  InhalntanU  of 
Long  Budchy 595 

BBFAKATION— 1.  Criminal  information  for  libel— Time  to 
procure  affidavit. — On  an  application  for  a  criminal  information  for  libel, 
the  Oourt  refused  to  postpone  tne  argument  on  the  rule  in  order  to  allow  the 
defendant  to  procure  an  affidavit  from  Trinidad  to  prove  the  truth  of  the 
matters  in  the  alleged  libel.    R,  v.  Draper 727 

2.  Slander— Parliamentary  candidate. — ^Defamatory  words  which 

are  actionable  in  themselves,  are  not  the  less  so,  because  they  are  alleged  to 
have  been  spoken  of  one  as  a  candidate  to  serve  in  Parliament.  In  such  an 
action  it  is  not  necessary  to  set  out  the  writ,  in  order  to  shew  that  the 
plaintiff  was  a  candidate.    Harwood  v.  AiUey 756 

3.  Libel — Jurisdiction.    See  Jurisdiction,  3. 

Arid  tee  Criminal  Law,  1. 

DISOBDERLY  HOT78B — Occasional  use  for  dancing. — AtemiMrary 
use  of  a  room  in  a  public-house  for  the  purpose  of  dancinf  on  a  particular 
festival  or  occasion,  does  not  subject  the  owner  to  the  penuty  of  the  statute 
25  Geo.  II.    ShuU  v.  Lewie 840 

DISTRESS.    See  Poor  Bate. 

DUEL,  Challenge  to  flgbt.    See  Criminal  Law,  1. 

EASEMENT — ^Licence  to  make  aoueli  pita. — A.  and  B.  being  severally 
seised  of  parcels  of  woody  g;round,  and  B.  naving  other  lands  adjoining  to  his 
woody  ^und,  and  intendme  to  make  a  colliery  under  his  ground,  A.  grants 
to  B.  his  heirs  and  assigns,  liberty  for  him,  his  heira  and  assigns,  to  cany  up 
a  sough  or  drain  through  A.'b  woody  groimd  into  B.*s  woody  ground,  and  also 
liberty  for  B.  his  heirs  and  assigns,  to  make  two  little  sou^h  pits  in  A.'s 
woody  ground,  for  the  more  easy  and  safe  carrying  up  the  tail  of  tiie  sought 
one  of  whidi  was  to  be  covered  in  as  soon  as  convenientljr  might  be  after 
making  the  sough,  and  the  other  to  be  kept  open  for  examining  the  sough 
so  long  as  was  necessary  for  that  purpose,  and  no  longer :  and  B.  covenanted 
that  he,  his  heirs  and  assigns,  would  not  damajge  the  trees  growing  on  A.'s 
woody  groimd,  nor  get  any  of  the  coals  under  it,  except  what  should  arise  in 
the  drift  of  tiie  intended  sough,  and  that  A.,  his  heirs  and  assigns,  from  time 
to  time  and  at  all  times  after  might  go  down  into  any  pit  or  pits  of  B.,  his 
heirs  and  assigns,  to  discover  whether  any  coals  of  A.,  nis  heirs  or  assigns, 
should  be  gotten;  and  that  B.,  his  heirs  and  assigns,  should  repair  any 
injury  to  A.'s  fence,  &c. :  held  that  by  the  grant  to  B.,  his  heirs,  &o.  of  the 
liberty  of  making  the  sough  in  A.'s  land,  the  liberty  of  making  sough  pits  at 
any  time  afterwards,  while  the  object  of  the  grant  remained,  being  necessary 
for  the  purpose  of  repairing  the  sou^h,  passed  as  incident  thereto :  and  that 
the  use  of  such  sough,  for  the  carrrmg  up  of  which  into  B.'s  woody  ground 
liberty  was  granted,  was  not  connned  to  the  getting  of  coals  under  B.*s 
woody  ground,  but  extended  also  to  the  adjoining  lands  of  B. :  and  that  the 
liberty  of  making  new  sough  pits  for  necessary  repaira  of  the  sough,  after 
the  two  original  sough  pits  had  been  covered  in  by  mutual  consent,  was  not 
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controlled  by  the  special  libertv  given  for  making  such  original  songli  pits, 
thensesof  which  were  limited  by  the  grant.    Hoagaon  y,  Fidd    »        «    701 

And  see  Fishery. 
EJ20TMENT.    See  Landlord  and  Tenant. 

EQT7ITT-~Selief  in. — Circumstanoes  considered  under  which  a  Comt  of 
Equity  can  relieye  a  plaintiff  who  has  been  prevented  by  the  frand  of  a  de- 
fendant from  complymg  with  the  requirements  of  an  Act  of  Parliament,  and 
has  thus  been  deprived  of  any  legal  claim  to  property  which  the  defendant 
had  aj;reed  to  transfer  to  him. 

Plaintiff  may  have  a  specific  performance  in  part,  waiving  the  rest ;  and 
the  defendant  cannot  object.    Mettaer  y.  OiUespie         ....    261 

ESTATE  TAIL.    See  WiU,  5. 

EVIDSMrCE — 1.  Gazette. — ^The  Gazette  alone  is  not  primary  evidence  of 
the  appoinfanent  of  an  officer  to  a  commission  in  the  army.  Kirwan  v. 
Cockhum 849 

2.  Inspection  of  book. — ^If  the  opposite  party  calls  for  the  other's 

books  he  has  not  the  option  to  use  them  or  not,  he  thereby  makes  them 
evidence.     Wharam  v.  RouiUdye 851 

3.  Letter — Entries  in  book. — ^Where  A.,  tenant  for  life,  with  a 

limited  power  of  leasing,  reserving  the  ancient  rent,  received  a  letteor  from  a 
confidential  agent  in  1728,  containing  a  minute  account  of  the  tenants  and 
rents  of  the  estate,  which  letter  the  tenant  for  life  endorsed  "  A  particular  of 
my  estate,"  &c.  and  handed  down  to  B.,  the  succeeding  tenant  for  life,  who 
had  a  like  limited  power  of  leasing,  by  whom  it  was  also  preserved  and 
handed  down  amongst  the  muniments  of  tne  estate  to  the  first  tenant  in  tail : 
held  that  such  paper  was  evidence  for  the  tenant  in  tail  against  a  lessee  of 
B.,  in  order  to  show  that  the  rent  reserved  by  B.,  the  tenant  for  life,  was 
less  than  the  ancient  rent  which  was  reserved  at  the  time  to  which  such 
paper  referred ;  the  paper  having  been  accredited  by  the  then  owner  of  the 
estate,  who  had  the  means  of  knowing  the  fact,  and  who  had  an  interest  the 
other  way,  viz.  to  diminish  the  rent  in  order  to  increase  his  fine  upon 
renewal  under  the  power.  And  held  also  that  entries  by  A.,  the  tenant  for 
life,  in  his  book  of  the  receipt  of  the  rent  to  the  amoimt  stated,  were  also 
evidence  of  the  same  fact.    Itoe  d.  Prideaux  Brune  v.  Bawlings     •        .    632 

4.  Evidence  of  deceased  witness  given  at  previous  trial. — ^Where 

a  witness,  who  had  been  examined  as  to  a  fact  respecting  a  right  (in  a  pre- 
vious action  between  the  same  parties  or  persons  under  whom  these  parties 
claim)  is  deceased,  what  he  swore  at  that  trial  is  admissible  in  evidence,  and 
may  be  proved  by  a  witness  who  heard  him  give  his  evidence. 

where  a  question  of  right  of  water  has  been  tried,  in  an  action  on  the  case, 
the  record  of  that  trial  is  evidence  in  a  subsequent  action  against  the  same 
defendant  and  other  defendants  claiming  under  him.    Sirutt  v.  Bwingdan 

834 

5.  Of  grant. — In  the  case  of  an  injurv  done  to  church  lands,  by  a 

rivulet  being  penned  back  upon  them  by  a  heaiistock,  the  proof  of  the  exist- 
ence of  the  headstock  for  about  twenty  years,  though  it  would  be  evidence 
of  a  mnt  in  other  cases,  is  not  sufficient  to  warrant  the  continuance  of  it. 
For  me  grant  of  the  prior  incumbent  will  not  bind  the  successor.  But  it 
may  be  used  as  evidence  to  shew  an  ancient  grant ;  yet  even  that  cannot  be, 
if  the  commencement  of  the  first  erection  be  shewn,  for  that  rebuts  the  pre- 
sumption of  antiquity.     Wall  v.  Nixon 725 

6.  Of  handwriting. — The  publisher  of  a  Public  Register  receives  an 

anonymous  letter,  tendering  certain  political  information  on  Irish 
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and  requiring  to  know  to  whom  bis  letters  slioald  be  directed ;  to  which  an 
answer  is  returned  in  the  BegUter  ;  after  which  he  receives  two  letters  in  the 
same  handwriting,  directed  as  mentioned,  and  having  the  Irish  postmark  on 
the  envelopes ;  which  two  letters  were  proved  to  be  in  the  handwriting  of 
the  defendant,  the  previous  letter  having  been  destroyed :  tiiis  is  a  sufficient 
ground  for  the  Coiurt  to  have  the  letters  read :  and  the  letters  themselves 
containing  expressions  of  the  writer  indicative  of  his  having  sent  tbem  to 
the  publidier  of  the  BegUier  in  Middlesex  for  the  purpose  of  publication,  the 
whole  is  evidence  sufficient  for  the  jury  to  find  a  pubhcation  oy  the  procure- 
ment of  the  defendant  in  Middlesex.    Bex  v.  Johnaon  «        .        .        •    795 

EVIDENCE — 7.  Parol. — Parol  evidence  admitted  against  the  presump- 
tion that  a  debt  is  satisfied  by  a  legacy  of  greater  amount.  Wallace  r. 
Pom/ret  ...  241 

8.  Signature  by  broker  acting  for  both  parties. — ^A  broker  em- 
ployed by  both  parties  to  a  contract  of  sale  to  manage  the  sale  between  them, 
has  authoritv  to  bind  either  of  the  parties  by  a  note  of  the  contract  signed 
by  him ;  and  the  fact  that  such  a  note  is  sent  to  that  partjfr  and  not  repudi- 
ated is  evidence  from  which  the  authority  of,  or  a  ratihcation  of  the  contract 
by,  that  party,  may  be  inferred.     Chajman  v.  Partridge       .        .        .    8o2 

9.  Knowledge  obtained  as  solicitor.    8ee  Solicitor,  2. 

And  Bee  Criminal  Law,  1,  and  Power. 

EXECUTION' — Costs. — 1.  If  an  execution  be  set  aside  with  costs,  as 
having  been  sued  out  after  the  allowance  of  a  writ  of  error,  the  Court  will  not 
permit  tiie  costs  of  the  application  to  be  set  off  against  the  costs  of  the  action, 
out  will  compel  the  plaintiff  to  pay  them  forthwith.    Hill  v.  Tthh       •    8(H 

EXECXJTOB — 1.  Bankruptcy — ^Direction  to  accumulate  interest. — 
Executor,  under  a  direction  to  accumulate  for  an  infant,  having  become  a 
bankrupt,  was  charged  with  interest  at  5/.  percent,  with  rests.  Dornford  v. 
Ik/mford 316 

2.  Interest. — Executor,  in  trust  for  infants,  unnecessarily  calling  in 

the  ])roperty,  out  upon  good  security  at  5  ^r  cent.,  except  a  small  purt, 
keeping  large  balances  in  his  hands,  and  usmg  it  as  his  own,  charged  with 
int^est  at  5/.  per  cent,  and  costs.    Mosley  v.  Ward       ....    249 

3.  Liability.— Executor  doing  any  act,  by  which  property  gets  into 

the  possession  of  another  executor,  though  with  an  innocent  motive,  is 
equally  answerable. 

Otherwise,  if  he  is  merely  passive.  The  cestui  que  trust  barred  by  ac- 
quiescence.   Langford  v.  Gaacoyne 170 

4.    Negligence — Fraud    of  co-executor — Liability. — ^Executors 


charged  for  negligence  by  joining  in  a  transfer  to  a  co-executor  upon  his 
presentation,  that  it  was  required  for  debts :  but  not  liable  so  far  as  they  can 
prove  the  application  to  that  purpose ;  though  he  possessed  other  funds,  part 
of  the  assets,  not  through  them ;  which  funds  he  wasted. 

To  discharge  a  co-executor  the  act  must  be  necessary  for  the  purposes  of 
the  will ;  and  he  must  use  reasonable  diligence  in  inquiring  into  the  truth 
of  the  representation. 

The  distinction  between  executors  and  trustees  joining  in  an  act,  by  which 
one  obtains  and  misapplies  the  fund,  that  executors  are  all  liable,  trustees 
not,  as  the  former  need  not,  and  the  latter  must,  join,  considered.  Lord 
Shipbrook  V.  Lord  Hinchinhrooh 138 

^— *  5.  Proof  of  debt. — Suit  by  a  creditor  against  persons  acoountablo 
to  the  estate  allowed  in  a  special  case ;  as,  where  the  representatives  cannot, 
or  will  not,  act. 

Consideration  of  the  position  of  a  person  who  claims  to  be  interested  in  a 
speculative  transaction  mvolving  the  expenditure  of  large  sums  of  money. 
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without  haYing  offered  to  oontribate  anything  towards  such  expenditure,  or 
to  share  the  risk  or  liabilities  attending  the  transaction.    Burroughs  y.  Elton 

79 
X1DT7CIABY   BELATION.    See  Vendor  and  Purchaser,  2. 

FIBE — Loaa  of  property  by.    See  Vendor  and  Purchaser,  1. 

PISHERY — Bight  to  convert  weir. — ^Under  ancient  deeds  recognising 
a  right  in  the  owner  of  an  estate  to  have  a  weir  across  a  river  for  taking  fish, 
if  it  appear  that  such  weir  was  heretofore  made  of  brushwood,  through 
which  it  is  possible  for  the  fish  to  escape  into  the  upper  part  of  the  river,  he 
cannot  convert  it  into  a  stone  weir,  whereby  the  possibility  of  escape  through 
the  weir  is  debarred,  though  in  flood  times  the  fish  may  still  overleap  it. 

The  right  to  convert  a  brushwood  into  a  stone  weir  is  not  evidenced  by 
shewing  that  fortv  years  a^  two-thirds  of  it  had  been  so  converted,  without 
interruption :  and  the  action  for  the  injury  having  been  brought  within 
twenty  years  after  the  remaining  third  part  was  so  converted.  The  enhanc- 
ing, straightening,  or  enlarging  of  an  ancient  weir,  as  well  as  the  new  erec- 
tion of  one,  for  the  purpose  of  stopping  fish  in  their  passage  up  a  river,  is 
treated  as  a  pubUc  nuisance  by  Magna  Charta,  c.  23,  and  12  Ed,  lY.  c.  7. 
{Per  Lord  Ellexbobouqh.)     Weld  v.  Hornby 608 

And  see  Corporation. 

POBEION  STATE — ^Bight  to  maintain  action. — ^Whether  a  foreign 
State,  not  acknowledged  by  this  country,  can  maintain  a  suit  here,  viz.  the 
Qovemment  of  Switzerland,  in  consequence  of  the  revolution,  suing  for 
stock,  vested  in  trustees  b^  the  former  Qovemment,  qucare. 

Stock  in  this  country  in  trust,  for  the  colony  of  Maryland  before  the 
American  revolution,  not  affected  by  a  transfer  during  the  war.  Voider  v. 
Lord  Huntingfield,    St  Ih'dier  r.  Lord  Huntingfield       .        .        ,        .159 

PBAVD — 1.  Of  co-executor.      See  Executor,  4. 

2.  Of  defendant,  relief  of  plaintiff  against.    See  Equity. 

PBAITDS,  STATUTE  OP— 1.  Sect.  4. — Contract  for  sale  of  an  interest 
in  or  concerning  land,  is  voidable  by  the  4th  section  of  the  Statute  of 
Frauds,  29  Car.  XL  c.  3,  if  not  reduced  to  writing,  and  may  be  disdiarged 
by  parol  notice  from  the  owner  before  any  part  execution  of  it. 

The  1st  section  of  the  Statute  of  Prauds,  as  construed  by  the  2nd,  is 
meant  to  vacate  parol  leases,  &c.  conveying  a  greater  interest  in  land  than 
for  three  years,  and  whereon  a  rent  is  reserved.     Crosby  v.  Wadsvmih  .  566 

2.  Agreement  to  give  marriage  portion^ vidence  of  promise, 

sect.  7. — Construction  of  a  letter ;  as  not  amoimting  to  an  absolute  agree- 
ment to  give  a  marriage  portion. 

Another  letter,  subsequent  to  the  marriage,  authorising  the  husband  to 
draw  for  interest,  due  on  a  bond,  which  was  never  executed,  could  not 
prevail  as  evidence  of  a  promise ;  which,'  if  subsequent  to  the  marriage,  was 
void,  as  nudum  pactum. 

Distinction  between  the  4th  section  of  the  Statute  of  Frauds,  requirins;  the 
agreement  to  be  in  writing,  and  signed  bv  the  party  to  be  charged,  and  the 
7ui  section,  requiring,  that  the  trust  shall  be  manifested,  not,  that  it  shall 
be  constituted,  by  writing. 

Whether  a  settlement  after  marriage,  reciting  a  parol  agreement  before 
marriage,  which  had  actual  existence,  can  stand  against  careditors,  Qucere, 
Randall  v.  Morgan ,        •        •        .        •  289 

And  see  Bankruptcy,  3 ;  Landlord  and  Tenant,  5 ;  and  Gk)ods,  sale 
of,  1—5. 

7BAXJBT7LSNT  CONVEYANCE.    See  Conveyance. 
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0IFT — ^Voluntaiy  aMignxnent  of  sliarea. — ^Eeoeipt  for  a  Babflcription 
to  a  navigation,  with  an  indorsement,  signed  by  the  owner,  declaring,  that 
he  thereby  assigned  to  his  daughter  A.  all  his  interest,  found  among  the 
papers  of  liis  executrix :  no  evidence,  that  he  ever  parted  with  the  paper ; 
and  a  declared  intention  of  satisfaction  by  a  marriage  portion.  Bill  for  an 
assi^ment  dismissed. 

Where  a  voluntary  conveyance,  kept  by  the  party  until  his  death,  has 

Erevailed  against  his  will,  the  conveyance  has  been  complete ;  a  transfer  in 
iw  of  the  property. 

Executor  never  called  upon  to  do  any  act  to  perfect  a  ^ft  inter  vivos^ 
except  in  the  particular  cases  of  supplying  a  defective  execution  of  a  power, 
and  the  want  of  a  surrender  of  a  copyhold.    Antrobus  v.  Smith         .        278 

GOODS — 1.  Conversion  of.~The  defendant  having  taken  an  assignment 
of  tobacco  in  the  !King*s  warehouse  by  way  of  pledge  from  a  broker  who  had 
purchased  it  in  his  own  name  for  his  principal,  and  having  refused  to  deliver 
it  to  the  principal  after  notice  and  demand  by  him,  is  guilty  of  conversion. 
So  held  by  Lord  EUenborough,  0.  J.,  on  the  ground  that  taking  the  property 
by  assignment  from  another  who  has  no  authority  to  dispose  of  it^ 
is  a  conversion;  Lawrence,  J.,  and  Le  Blanc,  J.,  assenting  with  the 
observation  that  there  had  been  a  demand  and  refuenl  of  the  notice  of  the 
plaintiffs  right. 

A  tortious  dealing  with  the  property  by  ass^nment  by  a  person  entitled  to 
a  lien,  does  not  transfer  to  the  assignee  the  right  of  the  lien.  M*Combie  v. 
Davies 534 

2.  Delivery  to  mate  of  ship— liability  of  wharfinger. — ^Where 

goods  are  to  be  carried  coastwise,  and  the  usage  of  the  wharf  is  to  deliver 
ittem  on  the  wharf  to  the  mate  of  the  ship,  by  which  they  are  to  be  carried ; 
if  they  are  delivered  to  the  mate,  the  whamnger*s  responsibility  is  at  an  end, 
and  he  is  not  liable,  though  the  goods  are  lost  from  the  wluu:i  before  they 
are  shipped.     Cobban  v.  Downe 825 

SALE  OF — 1.  Broker  acting  for  both  parties. — ^A  broker  em- 
ployed by  both  parties  to  a  contract  of  sale  has  authority  to  bind  either  of  the 
parties  by  a  note  of  the  contract  signed  by  him.   Chapman  v.  Partridge    852 

2.  Part  delivery. — ^When  goods  are  sold  hj  sample  and  the  sample 

delivered  is  part  of  the  bulk,  and  the  bulk  thereby  diminisned,  this  is  a  part 
delivery  wiuiin  the  Statute  of  Prauds.    KNnitz  v.  Surry    .        .        .  553 

3.  Sale  by  auction — Delivery  of  samples— Ownership. — Sugars, 

which  were  in  the  King's  warehouse  under  the  locks  of  the  King  and  the 
owner,  from  whence  they  could  not  be  removed  till  the  duties  were  paid, 
were  advertised  for  sale  by  auction ;  when  samples  of  half  a  pound  weig^ht 
from  each  hogshead,  drawn  after  the  sugars  had  been  weighed  and  the  duties 
ascertained  at  the  King's  beam,  were  pioduced  to  the  bidders  assembled ;  and 
the  auctioneer  wrote  down  on  the  catalogue  the  name  of  the  highest  bidder, 
and  the  sum  bid  for  the  particular  lots ;  having  first  informed  the  bidders 
that  the  duties  were  not  then  paid,  but  would  be  paid  on  the  morrow 
by  the  seller :  and  after  the  biddings  closed,  the  samples  were  delivered  to 
and  accepted  by  the  purchaser,  according  to  the  usual  practice  at  such  sales, 
as  part  of  his  purchase,  to  make  up  the  Quantity  marked  as  weighed  at  the 
King's  beam :  and  a  fire  having  consumea  the  sugars  before  the  duties  could 
be  paid,  and  without  the  default  of  the  seller :  held,  that  at  common  law 
there  was  a  sale  to  change  the  property  at  the  time  and  place  of  auction ; 
though  the  goods  could  not  be  delivered  till  the  duties  were  paid,  which  was 
known  at  tne  time;  such  being  the  manifest  intent  of  the  contracting 
parties :  and  consequently  that  the  loss  must  fall  upon  the  buyer.  Hinde  v. 
JVhiUhoiue 676 

4.  Statute  of  Frauds. — ^A  memorandum  signed  by  the  defendants, 

whereby  they  SLgreed.  to  give  so  much  for  goods,  takes  the  case  out  of  the 
17th  sect,  of  the  Statute  of  Frauds,  though  not  signed  by  the  eeUer,  nor 
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expressing  any  oonsideiation  for  the  defondants'  promise,  otherwise  than  by 
inference  from  their  own  obligation.    Egtrton  y.  Mathewa  .        489 


GOODS,  SALE  OF. — o.  Statute  of  Frauds — Uemorandum  in  writ- 
ing— Buyer  not  named. — A  note  or  memorandum  in  writing  of  a  contract 
for  the  sale  of  goods,  signed  by  the  seller  only,  and  without  anything  on 
the  memorandum  to  ^ew  who  the  buyer  was,  is  not  a  sufficient  memorandum 
within  the  meaning  of  the  Statute  of  Frauds.     Champion  y.  Plummer       795 

6.  Stoppage  in  transitu. — ^A  factor  cannot  pledge  the  goods  of  his 

principal  by  indorsement  and  deliyery  of  the  bill  of  lading,  any  more  than 
by  the  deliyery  of  the  goods  themselyes  ;  though  the  indorsee  knew  not  that 
he  was  factor.  And  where  goods  were  consigned  on  the  joint  account  of  the 
consignors  and  consi^ee,  and  a  bill  of  lading  was  sent  to  deliyer  the  goods 
to  the  consignee  or  his  assigns ;  who  afterwards  indorsed  and  deliyered  it  to 
the  defendants  upon  condition  of  their  making  an  adyance  to  him  on  it, 
which  they  failed  to  do,  but  claimed  to  retain  it  as  a  security  for  prior 
adyances ;  held  that  such  indorsement  and  deliyery  of  the  bill  of  lading  did 
not  diyest  the  consignor's  right  to  stop  the  ^oods  in  tranaiiu  upon  the 
insolyency  of  the  consignee,  who  had  not  paid  for  them.  Newsom  y. 
Thornton     « 37K 

Under  a  contract  of  sale,  whereby  the  yendee  agreed  to  pur- 


chase all  the  starch  of  the  yendor,  then  lying  at  the  warehouse  of  a  third 
person,  at  so  much  per  cwt.  by  bill  at  two  months,  which  starch  was  in 
X)aper8,  but  the  exact  weight  not  then  ascertained,  but  was  to  be  ascertained 
alterwards ;  and  fourteen  days  were  to  be  allowed  for  the  deliyery ;  and  the 
yendor  gaye  a  note  to  the  yendee,  addressed  to  the  warehouse-keeper,  direct- 
ing him  to  weigh  and  deliyer  to  the  yendee  all  his  starch :  held  that  under 
this  contract  the  absolute  property  in  the  goods  did  not  yest  in  the  yendee 
before  the  weighing,  which  was  to  precede  the  deliyery,  and  to  ascertain  the 
price ;  and  that  part  of  the  starch  haying  been  weighed  and  deliyered  to  the 
vendee  by  his  direction,  the  yendor  might,  notwithstandinjg;  such  part 
deliyery,  upon  the  bankruptcy  of  the  yendee,  retain  the  remamder,  which 
still  continued  unweighed  m  the  warehouse  in  the  name  and  at  the  expense 
of  the  yendor.    Hanson  y.  Mryer 672 

8.  —  A  number  of  bales  of  bacon  then  lying  at  a  wharf  haying 

been  sold  for  an  entire  sum,  to  be  paid  for  by  a  bill  at  two  months,  an  order 
was  giyen  to  the  wharfinger  to  dehyer  them  to  the  yendee,  who  went  to  the 
wharf,  weighed  tiie  whole,  and  took  away  seyeral  bales,  and  then  became 
bankrupt,  whereupon  the  yendor  within  ten  days  from  the  time  of  the  sale, 
ordered  the  wharfinger  not  to  deliver  the  remainder.  By  the  custom  of  the 
trade  the  charges  of  warehousing  were  to  be  paid  by  the  yendor  for  fourteen 
days  aiter  the  sale.  Held  that  tbe  yendee  had  taken  possession  of  the  whole, 
and  that  the  yendor  had  no  right  to  stop  what  remained  in  the  hands  of  the 
wharfinger.     Hammond  y.  Anderson 763 

9.  To  infieuit.    See  Infant. 

And  see  Carrier. 

TTAHTBAft  CORFTJS— 1.  Affidavit. — On  a  motion  for  a  habeas  corpus  to 
a  priyate  person,  on  the  application  of  a  husband,  to  bring  up  the  body  of 
his  wife,  uie  affidayit  must  state  that  she  is  detained  against  her  will.  Jitx 
V.  Wiseman '    72-1 

2.  Bastard  child. — The  Court  will  grant  a  Jiabeas  corpus  to  bring 

up  the  body  of  a  bastard  child,  within  the  age  of  nurture,  for  tne  purpose  of 
restoring  it  to  the  custody  of  the  mother,  from  whose  quiet  possession  it  was 
taken  at  one  time  by  fraud  and  afterwards  by  force:  and  this  without 
prejudice  to  the  question  of  guardianship,  which  belongs  to  the  Lord 
Chancellor  representing  the  King  in  Chancery.    Bex  y.  Hopkins  .        .    684> 

And  see  Child. 
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HIGHWAY-— Bepair.— By  the  common  law  declared  and  defined  by  the 
stat.  22  Hen.  YULl.  c.  5,  and  Bubseqnent  Acts,  where  the  inhabitants  of  a 
county  are  liable  to  the  repair  of  a  public  bridge,  they  are  liable  also  to 
repair  to  the  extent  of  300  feet  of  the  highway  at  each  end  of  the  bridge : 
and  if  indicted  for  the  non-repair  thereof,  they  can  only  exonerate  them- 
selTCS  by  pleading  specially  tiiat  some  other  is  bound  \j  prescription  or 
tenure  to  repair  the  same.    Hex  y.  The  InhdbitanU  of  the  Weti  Biding  .    688 

HUSBAND  AN3>  WIFE— ABsigiunent  of  wife's  equitable  intereat. 
— Assignment  by  a  husband  of  part  of  his  wife's  equitable  interest,  Tiz.» 
dividends  of  stock  in  trust  for  her,  for  valuable  consideration,  enforced  upon 
the  bill  of  a  surety  for  the  husband,  to  be  indemnified  against  past  and 
future  j^yments :  the  assignment  extending  only  to  1002.  a-year,  out  of 
260Z.  The  remaining  dividends  imder  a  bill,  on  behalf  of  the  wife,  paid  to 
her ;  the  husband  having  after  the  assignment  gone  abroad  without  making 
any  provision  for  her.     Wright  v.  Morley,  Motley  v.  SU  Allan        .        •    69 

And  tee  Settlement  (Uarriage) ;  Habeas  Corpus,  1 ;  Will,  2 ;  and 
Jurisdiction,  1. 

ILLEGITIMATE  CHILD.    See  Child;  and  Habeas  Corpus,  2. 


INDEMNITY,  Surety  under  deed  of— Right  of  proof.  See  Bank- 
ruptcy, 11, 

INFANT — 1.  Sale  of  apoods  to. — ^Where  goods  have  been  delivered  to 
an  infant  upon  a  supposed  contract  by  a  person  ignorant  of  the  infancy, 
the  infant  on  repudiating  the  contract  may  oe  treatcKl  as  having  obtained  tho 
goods  by  wrong;  and  (under  the  old  form  of  pleading)  may  be  sued  in 
detinue,    Milla  v.  Graham  - 767 

2.  Necessaries — ^Volunteer  uniform. — ^Begimentals  furnished  to 

an  infant  who  was  a  member  of  a  volunteer  corps,  are  necessaries.    Coates 
v.  Wileon 641 

And  see  Will,  7. 

INJUNCTION.    See  Bankruptcy,  4 ;  and  Bond,  2. 

INSXTBwANCE  (FIBE)— Days  of  grace— Option — Notice  of  non- 
renewal on  old  terms. — By  a  policy  under  seal  referring  to  certain  printed 
proposals,  a  fire  office  insured  the  defendants*  premises  from  11th  of  Isovem- 
oer,  1802  to  2dth  December,  1803,  for  a  certam  premium,  which  was  to  be 
paid  yearly  on  each  25th  of  December,  and  the  insurance  was  to  continue  so 
long  as  the  insured  should  pay  the  said  premiimi  at  the  said  times,  and  the 
office  should  agree  to  accept  it.  And  by  the  printed  proposals  it  was  stipu- 
lated that  the  insured  should  make  all  future  payments  annually  at  the 
office  within  fifteen  days  after  the  day  limited  by  the  policy,  upon  forfeiture 
of  the  benefit  thereof,  and  that  no  insurance  was  to  take  place  till  the 
premium  was  paid.  And  by  a  subsequent  advertisement  (af;reed  to  be  taken 
as  part  of  the  policy)  the  office  engaged  that  all  persons  msured  there  by 
policies  for  a  year  or  more  had  been  and  should  be  considered  as  insured  foV 
fifteen  days  beyond  the  time  of  the  expiration  of  their  policies :  yet  held, 
notwithstanding  this  latter  clause,  (the  assured  having,  before  tilie  expiration 
of  the  year,  had  notice  from  the  office  to  pay  an  increased  premium  for  the 
year  ensuing,  otherwise  they  would  not  continue  the  insurance,  which  the 
assured  had  refused)  that  the  office  was  not  liable  for  a  loss  which  happened 
within  fifteen  days  from  the  expiration  of  the  year  for  which  the  insurance 
was  made ;  though  the  assured,  after  the  loss  and  before  the  fifteen  days 
expired,  tendered  the  full  premium  which  had  been  demanded.  The  effect 
of  the  whole  contract,  &c.  taken  together,  beinff  only  to  give  the  assured  an 
option  to  continue  the  insurance  or  not  during  nfteen  days  after  the  expira- 
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tion  of  the  year,  by  paying  the  premiain  for  the  year  ensning,  notwithstatid- 
ing  any  intervening  Iobs,  provided  the  office  had  not,  before  the  end  of  the 
year,  detennined  the  option  by  giving  notice  that  they  would  not  reilew  the 
contract.    Salvin  v.  James 540 

IKSX7BANCE  (LIFS)-^I>6claration  of  insured.— In  an  action  by  the 
husband  upon  a  policy  of  insurance  made  on  the  life  of  his  wife,  then  war- 
ranted in  good  health,  declarations  by  the  wife  made  by  her  when  lying  in 
bed  apparently  ill,  stating  the  bad  s£ite  of  her  health  at  the  period  of  her 

foing  to  M.  (whither  she  went  a  few  days  before  in  order  to  be  examined 
y  a  surgeon,  and  to  eet  a  certificate  from  him  of  good  health  ]}reparatory  to 
znaking  the  insurance)  down  to  that  time,  and  her  apprehensions  that  she 
could  not  live  ten  days  longer,  by  which  time  the  policy  was  to  be  returned, 
are  admissible  in  eviaence  to  shew  her  own  opinion,  who  best  knew  the  fact, 
of  the  ill  state  of  her  health  at  the  time  of  effectixig  the  policy,  which  was 
on  a  day  intervening  between  the  time  of  her  going  to  M.  and  the  daj  on 
which  such  declarations  were  made.  And  naxticiuarly  after  the  plamtifF 
had  called  the  surgeon  as  a  witness  to  prove  tnat  she  was  in  a  good  state  oi 
health  when  exammed  by  him  at  M. ;  his  jud^ent  being  formed  in  part 
from  the  satisfactory  answers  given  by  her  to  ms  inquiries.  A  veson  v.  Lord 
Kimiaird        ..« -ioc 


(BCABINE) — 1.  Abandonment. — In  a  case  of    insurance  upon 

goods  consigned  to  a  particular  port,  on  the  arrival  of  the  ship  there,  it  is 
found  to  be  in  the  hands  of  the  enemy,  that  circumstance  does  not  warrant 
the  assured  to  abandon.    Luhhock  y.  Bowcroft 830 

2.  Abandonment — Notioe. — A  vessel  sailing  with  com  insured, 

from  Waterf ord  in  Ireland  to  Liverpool,  by  a  policy  with  a  memorandum  to  be 
free  from  all  but  general  average,  was  strandea  near  Waterford  on  the  28th  of 
January,  and  the  vessel  continued  at  high  tide  underwater  for  near  a  month, 
during  which  time,  from  the  31st,  the  assured  at  low  water  were  employed 
in  savmg  the  cargo,  the  whole  of  which  was  damaged,  but  the  greater  part 
recovered  and  kiln-dried.  No  notice  of  abandonment  was  given  to  the  under- 
writers in  London  till  the  18th  of  February,  though  there  is  a  constant  regular 
intercourse  between  Waterfoid  and  Liverpool,  where  some  of  the  assured 
lived.  Tlus  was  held  to  be  out  of  time.  For  whether  the  assured  were  or 
were  not  entitled  to  abandon  as  in  case  of  a  total  loss,  at  all  events  they 
ou^ht  to  have  made  their  election  to  abandon  within  a  reasonable  time  (on 
which  it  seems  that  the  judge  ought  to  instruct  the  jury  under  the  circum- 
stances of  the  case) ;  and  thoy  cannot  take  the  chance  of  endeavouring  first 
to  save  and  make  the  best  of  the  cargo  on  their  own  account,  and  afterwards 
abandon  when  they  find  that  they  cannot  turn  it  to  their  advantage. 
Anderson  v.  The  Boyal  Exchange  Aaeurance  Company     •        •        .        •    589 

8.  Commercial  usage. — ^Whether  an  insurance  of  a  ship  with  or 

without  letter  of  marque  upon  a  certain  voyage  and  commercial  adventure 
from  A.  to  B.  enables  her  to  chase  for  the  purpose  of  hostile  attack  and 
capture  any  vessel  she  ma^  happen  to  descry  in  the  course  of  the  voyage 
insured,  in  whatever  direction  or  to  any  limit,  and  whether  known  at  the 
commencement  of  such  chasing  to  be  an  enemy  or  not ;  or  whether  those 
words  are  to  be  confined  to  a  leave  to  employ  force  only  for  the  purpose  of 
defence  (including  a  liberty  of  attack  and  chase  only  so  far  as  they  may  be 
fairly  supposed  to  promote  ultimate  security) ;  must,  in  the  absence  of  any 
legal  decision  as  to  their  construction,  depend  upon  the  received  practice 
and  known  sense  of  commercial  men,  if  any  such  received  practice  tnero  be 
in  the  use  of  them.  And  tiierefore  the  cause  was  referred  to  another  trial  to 
ascertain  the  commercial  usage  and  practice  in  that  respect.  But  at  any 
rate  such  words  do  not  appear  to  authorize  direct  cruizing  out  of  the  course 
of  the  voyage  in  search  of  prize.    Parr  v.  Anderson    •        •        .        .461 

4.  Commencement   of  risk. — ^Where  a  ship  was  chartered  on  a 

voyage  from  London  to  Dominica  and  back  to  London^  at  a  certain  rata 
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of  freight  upon  the  ontwaxd  cargo ;  and  affcer  deliyering  her  ontwaid  cargo 
at  Dominica,  the  charterers  'were  to  provide  her  a  full  cargo  homeward  at 
the  current  freight  from  Dominica  to  London,  &c» :  held  that  an  insoranoe 
by  the  owner  of  the  ship  on  the  freight,  at  and  from  Dominica  to  London, 
a^ttached  while  the  ship  lay  at  Dominica  deUyerinff  her  outward  cai]go,  and 
before  any  part  of  the  nomeward  cargo  was  Bhipped,  during  which  time  she 
was  captured  by  an  enemy ;  the  contract  of  affreighfonent  by  the  charter- 
party  Ming  entire,  and  the  risk  on  the  policy  haying  commenced.  HomcaUle 
V.  Suart 649 

INSUBJLNCE  (ICABINE) — 6.  Deviation  in  voyage.— A  policy  of  in- 
surance on  a  ship  on  a  certain  commercial  voyage,  with  or  without  letters  of 
marque,  giving  leave  to  the  assured  to  chase,  capture,  and  man  prizes,  how- 
ever it  may  warrant  him  in  weighing  anchor,  while  waiting  at  a  place  in  the 
course  of  the  commercial  voyage  insured,  for  the  purpose  of  chasing  an 
enemy  who  had  before  anchored  at  the  same  place  in  sight  of  him,  and  was 
then  endeavouring  to  escape,  will  not  warrant  him  after  the  capture,  and  in 
the^  course  of  the  further  prosecution  of  the  voyage  in  shortening  sail  and 
laying  to  in  order  to  let  the  prize  keep  up  with  hmi  for  the  purpose  of  pro- 
tecting her  as  a  convoy  into  port  in  order  to  have  her  condemned ;  though 
such  port  were  within  uie  voyage  insured.    Lawrence  v.  Sydebatham        sIBo 

G.  DlBcharge  of  goods. — Action  on  a  policy  on  goods  "until  the 

cargo  should  be  discharged  and  safely  landed ;  "  on  the  arrival  of  the  ship 
the  goods  insured  were  put  on  board  a  lighter  hired  in  the  usual  way,  ana 
brought  to  the  plaintifTs  wharf  in  the  evening,  but  not  landed,  on  account 
of  the  rough  weather ;  the  plaintiff  then  imdertook  to  see  to  the  landing 
himself,  but  in  the  night  the  lighter  was  by  an  unavoidable  accident,  sunk, 
and  the  goods  lost :  held  that  ^e  underwriters  were  discharged.  Strong  v. 
Natally 741 


— ^ —  7.  Embargo — ^Abandonment  —  Salvage.  —  "While  a  ship  was 
forcibly  detained  in  a  foreign  port,  the  owner  abandoned  first  the  ship  and 
then  the  freight  to  the  different  sets  of  underwriters  thereon,  who  paid  as 
for  a  total  loss;  after  which  the  ehip  was  liberated,  reehipped  her  cargo 
which  had  been  taken  out,  and  returned  home,  earning  freignt,  which  was 
received  by  the  assured.  Li  a  question  between  the  underwriter  on 
freight,  wno  was  plaintiff,  and  the  assured,  who  was  estopped  from  die- 
putmg  the  plaintiff^s  title, — ^held  that  the  ship  and  freight  are  salva^  to  the 
different  underwriters,  after  deducting  the  following  expenses,  which  must 
be  apportioned  between  them  according  to  their  several  interests :  1.  The 
expenses  of  ship  and  crew  in  the  foreign  port,  including  port  charges 
(besides  the  expense  of  shipping  the  cargo,  wmch  exclusively  belongs  to  the 
underwriters  on  freight).  2.  Insurance  thereon.  3.  Wa^  and  provisions 
of  crew  from  their  lioeration  in  the  foreign  port  till  their  discharge  here. 
4.  Wages  (provisions  were  supplied  by  the  foreign  Gk>vemment^  to  uie  crew 
during  tiieir  detention.  But  the  assured  was  not  entitled  to  deduct  out  of 
the  freight  received  payable  to  the  underwriter  on  freight ;  1.  Charges  paid 
at  the  port  of  discharge  on  ship  and  cargo.  2.  Lisurance  on  snip.  3. 
Diminution  in  value  of  ship  and  tackle  by  wear  and  tear  on  the  voyage 
home.     Sharp  v.  Olad$Ume 583 

8.  Identity  of  voyage  insured. — ^Though  the  ship  sails  from  the 

place  at  whidi  the  risk  is  to  commence,  yet  if  she  does  not  sail  on  the 
Voyage  insured,  the  policy  will  not  attach.    Sellar  v.  M*  Vicar    .      . .    744 

•^—  9.  Insurance  on  profits — Loss  of  part  of  cargo. — Upon  an  insur- 
ance on  profits,  valued  at  400/.,  where  the  plaintiff  declared  as  for  a  total 
loss,  and  it  appeared  that  after  a  shipwreck  Dy  which  many  of  the  slaves,  on 
the  profits  of  whom  the  insurance  was  made,  were  lost,  but  the  remainder 
reacSied  the  market,  and  were  there  sold ;  and  it  did  not  appear  what  profit 
was  made  of  them,  or  whether  if  all  had  arrived  any  profit  would  have  been 
made ;  though  it  was  found  that  the  produce  of  those  who  were  sold  did  not 
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g^ye  a  profit  upon  the  whole  adventore  :  held  that  the  plaintiff  was  not  en- 
titled to  reooTer.  Hodgaon  y.  Glover 496 

INBUBANGTE  (KA&INB)— 10.  Limitation  of  ri^.— Policy  on  eoodg 
on  board  a  particuliff  ship  from  A.  to  B.  **  aeain^t  eea-risk  and  &e  omy  ; " 
in  the  coarse  of  the  yoyage  from  A.  to  B.  the  ship  was  carried  out  of  the 
oonrse  of  the  voyage  by  a  king's  ship,  but  being  afterwards  released,  she 
proceeded  on  the  yoyage  insured;  and  while  so  proceeding,  the  goods  insured 
sustained  sea-damage :  held  that  the  underwnters  were  liable  for  this  loss. 
ScoU  v.  Thompson 780 

11.  ])Caterial  concealment.  ^Action  on  a  policy  on  goods  frem 

Berderygge  to  London,  effected  by  the  consignees  on  the  13th  December, 
without  communicating  a  letter  receiyed  by  them  the  day  before,  but  dated 
the  30th  Noyember,  informing  them  that  the  captain  would  sail  the  next 
day,  and  directing  them,  if  he  should  not  be  arriyed,  to  effect  the  insurance 
as  low  as  possible ;  held  a  material  concealment,  though  the  ship  did  not  in 
fact  sail  until  the  24th  December.     WilUs  y.  Olover     ....    739 


— ^ —  12.  In  effecting  a  policy  on  the  8th  January  at  Whitehayen,  on 

a  ship  ''at  and  from  Barbadoes  to  Liyerpool,"  a  broker's  letter  was  produced, 
stating  that  the  ship  insured  was  not  coppered,  but  a  slow  sailer;  was 
expected  to  have  sailed  on  the  28th  Noyember ;  and  that  the  Barton,  a  cop- 
pered vessel  and  very  fleet,  which  had  sailed  the  24th  from  Barbadoes,  had 
arriyed  on  the  dth  January,  but  notice  was  taken  of  the  AareeahU,  another 
coppered  and  fleet  vessel,  which  sailed  the  29th  November,  having  also 
arrived  on  the  same  day  as  the  Barion,  After  verdict  for  the  plaintiff,  the 
Court  refused  to  grant  a  new  trial  on  the  ground  of  concealment.  LiUledale 
y.  Dixon 774 

13.  Neutral  goods. — Neutral  property  taken  by  a  King*s  ship, 

though  the  Court  of  Admiralty  pronoimce  for  good  cause  of  seizure,  but 
order  to  be  restored,  is  lawful  object  of  insurance.     Viager  v.  Frescott  .    846 

14.  Total  or  partial  loss. — ^Policy  upon  the  freight  of  the  ship 

Stranger,  at  and  from  London  to  Jamaica,  with  liberty  to  touch  at  Madeira, 
and  discharge  and  take  goods  on  board  there.  The  plaintiffs  had  agreed  by 
charter-party  that  the  uip  should  take  in  goods  at  London,  to  Madeira,  and 
there  deliver  such  part  of  the  goods  shippea  at  London  as  their  agent  should 
direct,  and  receive  on  board  wine,  and  proceed  to  Jamaica,  and  there 
deliver;  and  the  freighter  agreed  to  pay  135Z.  in  full  for  freight  during  the 
whole  voyage  from  London  to  Madeira,  and  from  thence  to  Jamaica,  such 
freight  to  be  paid  in  Madeira,  ou  delivery  of  the  goods  shipped  at  London 
for  that  place,  by  Madeira  wine  at  40/.  per  pipe,  to  be  earned  in  the  said 
ship  to  Jamaica  free  of  freight ;  the  ship  arrived  at  Madeira,  and  delivered 
all  ner  London  cargo,  except  33  casks  of  coals,  which  the  captain  kept  on 
board- to  stiffen  the  ship ;  having  received  part  of  his  cargo  for  Jamaica,  but 
not  the  wine  to  be  paid  for  freight,  a  gale  of  wind  arising,  the  captain  was 
obliged  to  cut  his  cables  and  run  out  to  sea,  where  he  was  captured.  Held 
that  the  plaintiff  was  entitled  to  recover  for  a  total  loss.    AUy  v.  Lindo  788 

13.  Warranty   of   neutralitv. — ^Where   a   policy   described   the 

insurance  to  be  on  goods  on  board  the  ship  called,  "  Tm  American  ahip 
President,**  this  was  taken  to  be  all  name  of  the  ship,  and  not  a  warranty  of 
her  being  an  American  ship  called  The  President,  And  where  the  policy 
after  such  name  had  the  words,  "  or  by  whatever  other  name  the  same  ship 
should  be  called,"  it  was  holden  to  be  no  variance  that  the  real  name  of  the 
ship  was  The  President^  the  identity  of  the  ship  meant  to  be  insured  with 
that  name  being  proved.    Le  Memrier  y.  Vaughan        ....    500 

IKTEBEST.    See  Executor,  2. 

JXntlSDICTION — 1.  Harried  woman — Consent. — ^No  jurisdiction  in 
equity  by  the  consent  of  a  married  woman  upon  examination  to  transfer  to 
her  husband  personal  property,  settled  in  trust  for  her,  surviving  her  hus- 
band»  absolutely.    Bicharas  v.  ChamberSy  Seaman  y.  Duill     .        .        .44 
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JX7BI8DICTION— 2.  Colonial  contract. — JunBdiction  upon  a  contract 
oonoerning  an  estate  in  a  colony. 

But  the  question  upon  the  oonBtmction  of  the  contract,  for  a  security  by 
way  of  mortgage,  having  been  before  a  Court  of  competent  jurisdiction  in 
the  colony,  and  a  foreclosure  and  judicial  sale  directed,  the  allegations  of 
fraud  merely  general,  and  denied,  an  injunction  was  refused.     White  y.  ffali 

324 

3.  Libel. — "EYery  plea  to  the  juxisdiction  of  the  Court  ought  to  give 

some  other  Court  by  wmcn  the  matter  ma^  be  tried.  Therefore  it  is  not 
sufficient  for  a  native  of  Ireland,  charged  with  the  publication  of  a  libel  in 
Middlesex,  to  plead  to  the  jurisdiction  of  B.  B.  that  Ireland  before  the 
Union  was  goyemed  by  its  own  laws,  and  not  hj  the  laws  of  Great  Britain, 
and  that  since  the  Union  it  is  yet  governed  by  its  oivn  laws,  &c.  and  that 
there  always  have  been  and  now  are  courts  and  jurisdictions  in  Ireland, 
distinct  from  those  in  G.  B.,  and  competent  for  the  trial  of  aU  offences 
committed  by  the  natives  resident  there ;  and  that  the  defendant  is  a  native 
of  and  was  resident  in  Ireland  at  the  time  of  the  offence  alleged,  and  that 
the  subject-matter  of  the  supposed  libel  related  to  things  in  Ireland  :  fox  the 
objection,  if  any,  going  to  the  total  want  of  jurisdiction  in  any  of  the  Courts 
of  this  ]^art  of  the  kingdom  to  try  the  defendant  for  such  an  offence,  it 
should  either  be  taken  {^vantage  oi  by  a  plea  in  bar  or  by  evidence  under 
the  general  issue.    Eex  v.  Johruon JoO 

4.  In  bankruptcy.    See  Bankruptcy,  8. 

JX7BT— Verdict  decided  by  lot. — The  Court  will  not  set  aside  a  verdict 
upon  the  affidavit  of  a  juryman  that  it  was  decided  by  lot.  Owen  v. 
Warhurton 817 

LANBLOBD  AND  TENANT.— 1.  Assignment  of  void  lease— 
Action  of  covenant. — If  tenant  in  tail  male  demise  for  a  term  of  99  years, 
and  his  lessee  assign  over  to  another,  but  before  such  assignment  tenant  in 
tail  male  dies  without  issue  male,  no  action  of  covenant  upon  the  lea^e  can 
be  maintained  against  the  representatives  of  the  grantor  by  such  assignee, 
the  lease  being  void  at  the  time  of  the  assignment,  and  no  interest  passing; 
under  it.    Andrew  y,  Pearce 776 

2.  Lease — Covenant  to  renew. — One,  in  consideration  of  5>L  8«.  in 


nature  of  a  fine  and  of  a  yearly  rent  of  6«.  9<2.,  demised  certain  ^und,  with 
tiie  buildings,  &c.  for  twenty-one  years,  with  a  proviso  for  distress  if  the 
rent  were  in  arrear  for  fourteen  days.  And  the  lessor  covenanted  at  the  end 
of  eighteen  years  of  the  term,  or  before,  on  request  of  the  lessee,  to  grant  a 
new  kase  of  the  premises  '*  for  the  like  fine,  for  the  like  term  of  twenty-one 
yeara,  at  the  like  yearly  rent,  with  all  covenants,  grants,  and  articles,  as  in 
that  indenture  were  contained."  Held  that  this  covenant  was  satisfied  by  the 
tender  of  a  new  lease  for  twenty-one  years  containing  all  the  former 
covenants  except  the  covenant  for  future  renewal.  And  held  that  an  aver- 
ment that  the  covenant  for  renewal  in  the  indenture  declared  on  corre- 
sponded with  various  other  leases,  before  then  successively  made  by  tho 
owners  of  the  inheritance  for  the  time  being,  could  not  be  taken  in  aid  to 
construe  the  meaning  of  the  indenture :  for  supposing  such  e^ddenoe  were 
admissible  in  any  case  where  the  renewals  had  been  uniformly  tiie  same, 
yet  nan,  constat  from  this  averment  that  all  the  former  leases  contained  tho 
same  covenant  for  renewal.    Igf/ulden  v.  May 623 

3.  Agreement  not  to  assign. — Proviso  asainst  assignment 


without  licence  in  a  lease  to  the  lessoe,  his  executors,  administrators,  and 
assigns,  not  repugnant:  the  construction  being  such  assigns  as  he  may 
lawfully  have :  viz.  by  licence ;  or  by  law,  as  assignees  in  bankruptcy. 

Though  bankruptcy  supersedes  an  agreement  not  to  assign  without 
licence,  that  has  been  held  only  in  favour  of  general  creditors ;  and  where 
there  is  no  actual  lease,  but  it  rests  in  agreement  to  grant  a  lease,  an 
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indiyidnal  cannot  have  a  speoifio  performance  in  opposition  to  such  provi- 
flion ;  and  it  is  very  disputable,  whether  the  general  assignees  could  obtain 
it,  eyen  if  there  was  no  such  provision.     WeaJtherall  y.  Oeering     .        •    369 

liANBLOBD  AND  TENANT— 4.  Lease— Sepairs—SeUef— Agree- 
ment.— Lease  not  decreed  upon  expenditure  in  repairs  and  improyements 
under  an  alle^ped  agreement,  proved  by  one  witness :  the  Answer  containing 
a  positiye  denial  of  the  agreement ;  which  denial  was  also  confirmed  by  cir- 
cumstances. 

No  relief  upon  general  equity  from  expenditure  under  the  observation  of 
the  landlord  by  a  tenant,  but  not  under  any  specific  engagement  or  arrange- 
ment. 

No  relief  under  an  agreement,  stated  by  the  Answer :  the  bill  not  being 
adapted  to  that  agreement,  but  framed  upon  a  different  ground,  which 
failed.    PiUing  y.  Armitage 295 

5.  Surrender — Statute  of  Frauds. — ^The  mere  cancelling  in 

fact  of  a  lease  is  not  a  surrender  of  the  term  thereby  fi;ranted  within  the  Statute 
of  Frauds,  which  requires  such  surrender  to  be  by  deed  or  note  in  writing,  or 
by  act  or  operation  of  law.  Nor  is  a  recital  in  a  second  lease,  that  it  was 
granted  in  part  consideration  of  the  surrender  of  a  prior  lease  of  the  same 
premises,  a  surrender  by  deed  or  note  in  writing  of  such  j>rior  lease,  if  not 
purporting  in  the  terms  of  it  to  bo  of  itself  a  surrender  or  yielding  up  of  the 
interest ;  though  in  some  instances  the  acceptance  of  a  second  lease  for  part 
of  the  same  term  before  demised  may  be  a  surrender  of  such  prior  term  by 
operation  of  law ;  and  this,  even  though  the  second  lease  be  voidable,  if  it  be 
not  merely  void.  But  where  tenant  for  life  with  a  special  power  of  leasing 
reserving  the  best  rent,  in  consideration  (inter  alia)  of  the  surrender  of  a 
prior  term  of  ninety-nine  years  (of  which  above  fifty  were  unexpired), 
granted  a  new  lease  of  the  premises  for  ninety-nine  years  by  virtue  of  the 
power  reserved  to  her,  or  any  other  j>ower  vested  in,  or  in  any  wise  belong- 
ing to  her ;  and  this  new  lease  was  void  as  not  authorised  by  the  power,  for 
want  of  reserving  the  best  rent :  held  that  the  new  lease  did  not  operate  in 
law  as  a  surrender  of  the  prior  term ;  and  that  (however  the  newleaise  mi^ht 
have  opHsrated  by  way  of  estoppel  against  the  lessor  during  her  life),  the  prior 
term  might  be  set  up  by  the  tenant  of  the  premises  in  bar  to  an  ejectment 
by  the  remainderman  after  the  death  of  tenant  for  life.  Eoe  d.  Earl  of 
Berkeley  v.  The  Archbishop  of  York 413 

6.  Notice  to  quit. — ^Under  an  agreement  by  a  tenant  of  a  farm  '*  to 

enter  on  the  tillage  liuid  at  Candlemas,  and  on  the  house  and  all  other  the 
premises  at  Lady-day  following,  and  that  when  he  left  the  farm  he  should 
quit  the  same  according  to  the  times  of  entry  as  aforesaid ;  *^  and  the  rent 
was  reserved  half-yearfy  at  Michaelmas  and  Ladv-day :  held,  that  a  notice 
to  quit  delivered  half  a  year  before  Lady-dajr,  but  less  than  half  a  year 
before  Candlemas,  was  good ;  the  taking  l>eing  in  substance  from  Lady-day, 
with  a  privilege  for  the  incoming  tenant  to  enter  on  the  arable  land  at 
Candlemas  for  the  sake  of  ploughing,  &c.    Doe  d.  Strickland  v.  Spence  •  422 


7.  Under  an  a^^reement  of  demise,  dated  in  January,  of  a 

dwelling-house  and  other  buildings  for  the  purpose  of  carrying  on  a  manu- 
facture, together  with  certain  meadow,  paisture,  and  bleaching  groimds, 
watercourses,  &c.  for  a  term  of  thirty-five  years,  to  commence  as  to  the 
meadow  ground  from  the  25th  of  December  last ;  as  to  the  pasture,  from 
the  25ti[i  of  March  next ;  and  as  to  the  housing,  mills,  and  all  tne  rest  of  the 
premises,  from  the  1st  of  May :  reserving  the  first  half  year's  rent  on  the 
day  of  Pentecost,  and  the  other  half  year's  rent  at  Martinmas:  held, 
that  the  substantial  subject  of  demise  being  the  house  and  buildings 
for  the  purpose  of  the  manufacture,  which  were  to  be  entered  on  the 
Ist  of  May,  that  was  the  substantial  time  of  entry  to  which  a  notice  to 
quit  ought  to  refer,  and  not  to  the  25th  of  December,  when  the  in- 
coming tenant  had  liberty  of  entering  on  the  meadow ;  which  was  merely 
auxiliary  to  the  other  and  principal  subject  of  demise ;  and  consequently 
that  a  notice  to  quit  served  on  the  28th  of  September  (which  would  have 
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been  mifficieiit  with  referenoe  eren  to  the  2dth  of  March,  the  dajof  entry  on 
the  pasture  ground ;  the  9th  of  September,  beinjr  the  oorreeponding  half 
yearly  day  of  holding  to  the  2dth  of  March)  to  quS  at  the  expiration  of  the 
current  year  of  holding,  yna  sufficient.  Notice  to  quit  served  on  one  of  two 
tenants  on  the  premises,  who  held  under  a  joint  demise,  is  eyident  that  the 
notice  reached  the  other  who  Ured  elsewhere.  Doe  d.  Lord  Bradford  t. 
Waiktns 670 

LuAJTDLOBD  AND  TEN  ANT— 8.  Notice  to  quit.— The  mere  leaving 
of  a  notice  to  quit  at  the  tenant's  house,  without  fulher  proof  of  its  being 
delivered  to  a  servant,  and  explained,  or  that  it  came  to  the  tenant's  hands, 
is  not  sufficient  to  support  an  ejectment.    Doe  d.  Buross  y.  Luca»         .    842 

9.  Whexe  a  tenant  by  lease  continnes  to  hold  after  the  expira- 
tion of  it  as  tenant  at  will,  and  assigns  to  another,  tiie  tenancy  of  the 
assignees  shall  be  held  to  commence  at  the  day  on  which  it  commenced, 
under  the  lease,  and  a  notice  to  quit  on  that  day  only  is  good,  notwithstand- 
ing the  assignee  came  in  on  a  different  day.   Doe  d.  uaetieton  v.  Samuel    845 

10. Where  there  are  two  joint  tenants,  a  notice  to  quit  given 

to  one  of  them,  even  by  parol,  is  sufficient  for  both.  Doe  d.  Macartney  v. 
Crick 848 

LEASE,  Renewal  of.    See  Will,  10. 

LIBEL.    See  Defamation. 

LIOENCE,  oocaaional  use  of  unlicenied  hooae  for  dancing.  Set 
Disorderly  House. 

LIEN.    See  Carrier, 

LIMITATIONS,  BTATUm  07.— Where  the  ancestor  died  seised, 
leaving  a  son  and  daughter  infants,  and  on  the  death  of  the  ancestor  a 
stranger  entered,  and  the  son  soon  after  went  to  sea,  and  was  supposed  to 
have  died  abroad  within  age,  held  that  the  daughter  was  not  entitled  to 
twenty  years  to  make  her  entry  after  the  death  of  her  brother,  but  only  to 
ten  vears ;  more  than  twentv  years  having  in  the  whole  elapsed  since  the 
death  of  the  person  last  seised.    Doe  d.  Qeorge  v.  Jeseon        .        .        .    408 

LIS  PENDENS.    See  Vendor  and  Purchaser,  9. 

LX7NA0Y— Supersession  of  conunission.— Issue  directed  upon  a 
lunacy,  establishea  by  two  verdicts. 

To  supersede  a  commission,  it  is  not  necessary,  that  the  mind  should  be 
restored  to  its  original  state :  competence  to  common  purposes,  as  to  nuike  a 
will  of  personal  estate,  is  sufficient.  But  the  absence  of  the  disorder, 
especially  if  of  a  dangerous  tendency,  must  be  satisfactorily  proved  by  the 
evidence  of  persons,  having  competent  knowledse  of  the  whole  subject,  not 
only  as  to  the  present  state  of  the  party,  but  with  reference  to  all  tiie  former 
evidence.    Ex  parte  Holyland  , 67 

KAGISTBATES.    See  Quarter  Sessions. 

KANDAKUS.    See  Corporation,  and  Copyhold,  4 — 6. 

KABBIAOE  CONTRACT  —  Fraud  upon.  See  Settlement 
(NEarriage),  2. 

KABBIAGE  POBTION,  agreement  to  give.  See  Frauds, 
Statute  of,  2. 

-pffA-R.-B.rR-n  WOKAN.  See  Jurisdiction,  1,  Settlement  (ICarriage), 
and  Husband  and  wife. 


\ 
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MABSHALLTNQ.    See  Assets. 

UASTEB  AND  SEBVANT.    See  BaUment. 

MIKE — ^Damage  to  canal  by  near  approach  of.    See  Canal. 

MOBTGAGE — 1.  Account — Acquiescence. — A  mortgagee  shall  not 
charge  for  receiving  the  rents  pei-sonally ;  though  he  may  have  a  receiver  at 
the  expense  of  the  mortga^r. 

Liberty  was  therefore  given  to  surcharge  and  falsify  an  account  settled, 
with  that  allowance ;  acquiescence  having  no  effect ;  the  mortgagee  being 
the  attorney  of  the  mortgagor.  Langstaffe  v.  Fenwtck.  Fenwick  v.  Lang^ 
etaffe 8 

2.  Account — Mortgagee  in  possession. — Mort^gee  in  posses- 
sion, though  answerable,  beyond  fraud,  for  wilful  default,  is  to  take  the  fair 
rents  and  profits;  not  bound  to  engage  in,  and  will  not  be  allowed  for, 
speculation  and  adventure.    Hughes  v.  Williams 364 

3.  Execution. — ^A  mortgagee,  having  filed  a  bill  of  foreclosure  and 

having  proceeded  to  execution,  in  ejectment  and  being  in  possession  of  the 
rents  and  profits  of  200/.  a  year,  under  an  ejectment,  and  having  brought 
covenant  for  the  mortgage  money  and  obtained  execution;  tne  Court 
refused  to  discharge  the  defendant  out  of  execution :  for  the  plaintiff  has  a 
right  to  a  remedy  on  all  his  secuiities.     CMy  v.  Gibson       .        .        .    738 

4.  Equitable. — Equitable   mortgage   by  the  deposit  of  a  lease. 

Ex  parte  Haigh 189 

5.  Bedemption  of  prior  mortgage. — ^A  second  mortgagee,  to 

redeem  a  prior  mortgage,  must  make  the  heir  of  the  mortgagor  a  party; 
though  the  second  mortgage  is  only  of  part  of  the  estates  comprised  m  the 
first,  and  under  a  different  title. 

As  far  as  possible  the  Court  endeavours  to  make  a  complete  decree, 
embracing  the  whole  subject,  and  determining  the  rights  of  all  parties 
interested  in  the  estate.    Falk  v.  Lord  Clinton 283 

6.  Tacking. — ^The  claim  to  tack  by  a  third  mortgagee,  having  taken 

in  the  first  mortgage  of  the  inheritance,  but  subject  to  a  term  outstanding, 
given  up  as  against  a  mesne  incumbrancer.    Ex  parte  Knott        .        .    254 

7. The  right  of  the  first  mortgagee,  with  the  legal  estate,  to 

tack  as  against  mesne  mortgagees,  does  not  cover  a  mor^ge  of  the 
equity  of  redemption,  coming  to  him  as  executor. 

To  postpone  tne  first  mortgagee  on  the  ground  of  leaving  the  title-deeds 
in  the  possession  of  the  mortgagor,  the  case  must  amount  to  fraud.  Bamett 
V.  Weston 319 

And  see  Vendor  and  Purchaser,  9. 

NEGLIGENCE— 1.  Side  of  the  road— Justification.— It  is  no  justi- 
fication to  an  action  for  negligently  driving,  that  the  plaintiff  was  on  the 
wrong  side  of  the  road,  if  there  was  room  sufficient  for  tne  defendant  to  pass 
without  inconvenience.     Clay  v.  Wood 827 

2.  Of  Executors.    See  Executor,  4. 

NOTICE — ^Purchaser  without.    See  Vendor  and  Purchaser,  2. 

NT7ISANCE--Obstruction  of  public  thoroughfare.— A  waggoner 
occupying  one  side  of  a  public  street  in  a  city,  before  his  warehouses,  in 
loadmg  and  unloading  his  waggon  for  several  hours  at  a  time  both  day  and 
night,  and  having  one  waggon  at  least  usually  standing  before  his  ware- 
houses, so  tiiat  no  carriage  could  pass  on  that  side  of  the  street,  and  some- 
times even  foot  passengers  were  mcommoded  by  cumbrous  goods  lying  on 
the  ground  on  the  same  side  ready  for  loading,  is  indictable  for  a  public 
ntdsance ;  although  there  was  room  for  two  carriages  to  pass  on  the  opposite 
side  of  the  street.    Rex  v.  BusseJl 306 

a.n. — ^voL.  vin.  8  l 
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PABTNKKBTrrP— 1 .  Bill  of  exchange— Liability  of  secret  partner. 
— ^A.,  B.,  and  C.  traded  under  the  firm  of  A.  and  B.  in  the  cotton  buHinees, 
C.  not  being  known  to  the  world  as  a  partner;  and  A.  and  B.  traded  as 

Eartners  alone  under  the  same  firm  in  the  business  of  grocers;  in  which 
liter  business  they  became  indebted  to  D.,  and  gave  him  their  acceptance, 
which  not  being  able  to  take  up  when  due,  they,  in  order  to  provide  for  it, 
indorsed  in  the  common  finn  of  A.  and  B.  a  bill  of  exchan^  to  D.,  which 
they  had  receiyed  in  the  cotton  business  in  which  0.  was  interested;  but 
such  indorsement  was  unknown  to  C,  of  whom  the  indorsee  had  no  know- 
ledge at  the  time :  held  that  such  indorsement  in  the  firm  common  to  both 
partnerships  of  a  bill  receiyed  by  A.  and  B.  in  the  cotton  business  bound  C. 
their  secret  partner  in  that  business,  and  that  consequently  C.  was  liable  to 
be  sued  by  D.  on  such  indorsement,  the  latter  not  knowing  of  the  misappli- 
cation of  the  partnership  fund  at  the  time.    Swan  y.  Steele  .        .        .    618 

-— -  2.  Dissolution— Bankruptcy  of  contintdng  partner— Bights 
of  joint  creditors. — Upon  a  dissolution  of  partnership  by  the  retirement  of 
a  partner,  followed  by  the  bankruptcy  of  the  continuing  partner,  the  right  of 
the  joint  creditors  against  joint  property,  remaining  in  specie,  depends  upon 
the  bona  fides. 

The  transaction  in  this  instance  haying  that  character,  the  petition  of  joint 
creditors  was  dismissed. 

Debts  within  the  statute  21  Jac.  I.  c.  19,  s.  11.     Ex  parte  WiUiam$  .    62 

And  see  Bankruptcy,  o,  7,  and  Corporation. 

PATENT— Sale  of  void  patent. — A.,  having  obtained  a  patent  for  an 
invention  of  which  he  supposed  himself  tlio  inventor,  agreed  to  let  B.  use  it 
upon  payment  of  a  certain  annual  sum  secured  by  bond;  this  sum  was 
paid  for  several  ;;^ears,  when  B.,  discovering  that  A.  was  not  the  inventor, 
out  that  it  was  m  public  use  before  A.  obtained  his  pat^it,  brought  an 
action  for  money  had  and  received,  to  recover  back  the  amount  of  the 
annuity  paid.    Held  that  he  could  not  recover.    Taylor  v.  Hare .        .    797 

PENALTY.    See  Criminal  Law,  2. 

PEBJUBY.    See  Attachment. 

PERPETUITY.    See  WiU,  11. 

POOB  LAW — Order  on  fugitive's  property.— An  order  of  two 
justices,  founded  on  the  stat.  a  Geo.  I.  c.  8  (for  providing  for  the  families  of 
absconding  men  out  of  their  estates)  should  state  how  much  of  the  goods  or 
rents  of  the  fugitive  should  be  seized  by  the  parish  officers ;  and  the  sub- 
sequent order  of  confirmation  by  the  Sessions  snould  specify  the  ^xuanium  of 
relief  to  be  appropriated  out  of  the  goods  and  rents  so  seized.  Qucere. 
Whether  such  an  order  can  be  prospective.  If  so  it  must  (at  all  events) 
limit  a  period  for  the  appropriation.  Therefore  an  order  directmg  the  parish 
officers  to  receive  11,  168.  out  of  the  rents  and  profits,  &c.  towards  the  dis- 
charge of  the  parish  for  providing  for  the  party's  wife,  &c.  cannot  be  good 
as  an  order  for  a  recurring  payment  for  an  mdefinite  period ;  and,  if  good  at 
all,  is  satisfied  by  a  single  payment  of  7/.  16«.    Stable  y.  Dixon    .        .441 

POOB  BATE  —  Distress — Protection  of  persons  acting  under 
magistrates'  order. — Eeplevin  is  not  an  action  within  the  stat.  24  Geo.  U. 
c.  44,  s.  6,  which  protects  constables,  &c.  (and  amongst  others  parish 
officers  distraining  for  a  poor's  rate)  acting  imder  a  magistrate's  warrant  from 
any  action,  until  demand  made  or  left  at  their  usual  place  of  abode,  &c.  by 
the  party  intending  to  bring  such  action,  &c.    Fletcher  y.  Wilkins        .    484 

POWEB  OF  APPOINTMENT— 1.  Defective  execution.— Distinction 
between  a  power  and  absolute  property.  A  power,  unless  executed,  not 
assets  for  debts. 
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ThougH  eqtdtj  will  in  certain  cases  aid  a  defective  execution  of  a  power, 
the  want  of  execution  cannot  be  supplied.    Holmes  v.  Coghill       .        .    323 

POWEB  OF  APPOINTlOiNT— 2.  Evidence  of  execution.— Decree 
for  raising  money  xmder  a  deed  of  appointment ;  though  the  only  copy  pro- 
duced appeared  not  executed;  upon  recitals  of  it  in  two  settlements,  as  a 
subsisting  effectual  deed,  and  eviaenoe  from  the  books  of  a  deceased  solicitor 
of  charges  for  the  preparation  and  execution  of  it.    Skipwith  v.  Shirley      86 

And  see  Vendor  and  Purchaser,  12. 

PBACTICE— -1.  Action  in  form&  pauperis.—The  lessor  of  the  plaintiff 
in  ejectment  suing  in  forma  pauperis  will  be  dispaupered  in  case  of 
vexatious  delay.    Doe  d.  Leppingwell  v.  Trussell 518 

2.  Leave  to  defend  in  form&  pauperis — Affidavit. — Affidavit, 

that  the  defendant  is  not  worth  more  than  5/.,  except  the  matters  in  ques- 
tion, will  not  entitle  him  to  defend  in  formd  pauperis.  On  that  ground  he 
was  dispaupered.     Spencer  v.  Bryant 85 

3.  New  trial. — ^The  Court  refused  to  grant  a  rule  nisi  for  a  new 

trial  after  a  verdict  for  the  defendant  upon  an  indictment  for  the  non-repair 
of  a  churchyard  fence,  which  was  moved  on  the  ground  of  the  verdict  being 
against  evidence.    Rex  v.  Reynell 493 

4.    Pleading — Time    of  declaring. — If   a   defendant   accept  a 

declaration,  and  act  as  if  an  appearance  has  been  entered  for  him,  the  Court 
will  not  afterwards  permit  him  to  set  aside  a  judgment  for  want  of  an 
appearance  having  been  entered*     Williams  v*  Strakan        .        .        •    803 

And  see  Costs. 

^UABTEB  SESSIONS— Adjournment  of  appeal.— The  Justices  are 
bound  by  stat.  9  Geo.  I.  c.  7,  s.  8,  to  receive  and  adjourn  an  appeal  made 
to  the  next  Sessions  after  an  order  of  removal  made,  ae;ainst  such  order,  if 
no  notice  have  been  given  to  the  respondent ;  though  they  should  be  of 
opinion  that  the  order  was  executed  in  sufficient  time  before  the  Sessions  to 
have  enabled  the  appellants  to  give  reasonable  notice  of  their  appeal  to  the 
respondents.    Bex  v.  2'he  Justices  of  Staffordshire         ....    668 

BECEIVSBr— Failure  of  Banker— Liability.— Eeceiver  charged  with 
a  loss  by  the  failure  of  the  banker ;  having  made  the  remittances  to  his  own 
credit  and  use ;  and  not  to  a  separate  account  for  the  trust.     Wren  v.  Kirton, 

174 

BEPAIBS.    See  Landlord  and  Tenant,  4. 

RIVEB — Diversion.— The  owner  of  land  through  which  a  river  runs 
cannot  bv  enlarging  a  channel  of  certain  dimensions  through  which  the 
water  hai  been  used  to  flow  before  any  appropriation  of  it  by  another,  divert 
more  of  it  to  the  prejudice  of  any  other  landowner  lower  down  the  river,  who 
had  at  anj^  time  before  such  enlargement  appropriated  to  himself  the  surplus 
water  which  did  not  escape  by  the  former  channel.    Bealey  v.  Shaw    .    466 

BOAD'^Bule  of  the.    See  Negligence. 
BALE  OF  aOODS.    See  Goods,  Sale  of. 
SEAMEN,  wagss  of.    See  Ship,  2. 
SET'OTF.    See  Bankruptcy,  8. 

SETTLEMENT  (MABELA.aE)>-l.  Purchase  by  husband  of  wife's 
portion. — Settlement  by  husband  in  consideration  of  the  portion  or  fortune, 
which  he  would  have  or  receive  upon  his  marriage,  limited  to  the  portion 
received  upon  the  marriage;  not  extending  to  make  him  a  purchaser  of 
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future  accessions ;  unless  that  intention  is  clear.  The  wife,  therefore, 
entitled  to  an  additional  provision  out  of  a  subsequent  interest,  arising  to 
her,  as  next  of  kin ;  which  equity  was  administered  upon  her  bill  agunst 
the  assignees  under  the  bankruptcy  of  her  husband  ;  and  the  administrator 
cannot  set  off  a  debt  from  the  husband  to  the  intestate's  estate.  Carr  y. 
Taylor , 40 

SETTLEMENT  (MABBIAQE)  —  2.  Bond  of  Indemnity —Fraud 
upon  marriage  contract. — Settlement  of  a  jointure  by  a  father  upon  the 
marriage  of  his  son.  Bond  of  indemnity,  of  the  same  date  by  the  son  to  the 
father,  yoid,  as  a  fraud  upon  the  contract.    Palmer  v.  Nrnve        .        .122 

SHELLEY'S  CASE— Bule  in. — A  remainder  in  fee  by  settlement  to 
trustees,  limited  to  the  life  of  the  tenant  for  life,  though  not  so  expressed  : 
the  object  of  the  trust  terminating  with  that  life;  and  a  remainder  following 
to  the  same  trustees,  upon  the  death  of  the  tenant  for  life,  for  a  term  of 
years. 

A  subsequent  remainder  therefore  to  the  heirs  of  the  body  of  the  tenant 
for  life  held  a  legal  estate  ;  uniting  with  the  legal  estate  for  life  ;  and  yest- 
ing  an  estate  tail,  according  to  the  rule  in  Shelley^a  case ;  not  an  equitable 
estate,  capable  of  taking  euect  only  as  a  contingent  remainder. 

llie  rule  in  SheUty'a  case  takes  effect,  where  an  estate  of  freehold,  though 
during  widowhood  only,  is  given,  with  a  subsequent  limitation  by  the  same 
instrument  to  the  heirs. 

A  purchaser  xmder  a  decree  not  affected  by  irregularities  and  defects  in 
the  decree,  by  which  the  application  of  the  money  may  not  have  been 
properly  secured.     CurtU  y.  Price 303 

SHIP — 1.  Power  of  master  to  sell  ship. — ^In  cases  of  extreme  necessity, 
and  where  a  ship  having  got  aground,  cannot,  in  the  opinion  of  persons 
competent  to  jua)^,  be  raised,  the  captain  may  sell  her  for  the  benefit  of 
the  owners;  but  it  can  only  be  in  cases  of  extreme  necessity;  and  the 
survey,  &c.  must  be  made  on  the  best  information,  and  with  the  most  pure 
good  faith.    JIaytnan  y.  Molton 837 

2.  Wages  of  seamen. — ^Though  a  ship,  when  she  sails  on  a  voyage,  is 

not  seaworthy,  and  after  part  of  the  voyage  is  performed  she  is  forced  into 
port,  and  compelled  to  al^don  the  voyage,  that  does  not  entitle  the  sailors 
to  recover  wages  for  any  part  of  the  voyage.    Eaken  v.  Thotn       .        .    824 

And  see  Insurance  (Marine). 

SIMONY. — ^An  agreement  made  on  the  appointment  of  a  curate,  between 
the  persons  having  the  right  of  appointment  and  the  appointee,  whereby  the 
latter  makes  an  admission  in  derogation  of  the  rights  of  himself  and  his 
successors  in  the  curacy,  is  simoniacal,  and  the  appointment  void.  Btx  y. 
The  Bishop  of  Oxford 696 

SLANDER.    See  Defamation. 

SOLICITOR— 1.  Bill  of  costs.— An  attorney's  bill  of  costs,  though  it  has 
not  been  signed  and  delivered  under  the  statute  2  Greo.  U.  c.  23,  s.  22,  is  a 
legal  debt  upon  which  a  commission  of  bankruptcy  may  issue.  JSx  parte 
Sutton 121 

2.  Knowledge  obtained  as  solicitor. — ^Where  an  attorney  has  come 

to  the  knowledge  of  a  deed  or  instrument  having  been  destroyed,  from  the 
circumstance  of  his  being  employed  as  an  attorney,  he  cannot  be  asked  as  to 
the  fact,  the  knowledge  of  which  was  so  obtained,    llobson  v.  Kemp     .    831 

And  see  Copyhold,  4,  and  Criminal  Law,  2. 
SPECIFIC  PERFORMANCE.    .See  Vendor  and  Purchaser. 
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8TA1CP  DUTY.— PresTunption  of  payment  under  special  circum- 
stances.   See  Deed. 

STOCK,  right  of  Foreign  State  to  maintain  actiozi  for.  See 
Foreign  State. 

S17BETY.— Limitation  of  liability.    See  Bankruptcy,  10. 
Bight  to  prove  in  bankruptcy.    See  Bankruptcy,  11. 

TENANT  FOB  LIFE.    See  Evidence,  3,  and  Shelley's  Case. 

TENDEB — Money  not  seen. — ^Money  tendered,  with  a  demand  of  a 
receipt  in  full,  and  refused  on  that  ground,  is  not  a  legal  tender :  neither  is 
it  where  it  does  not  appear  where  the  money  is,  although  the  party  to  whom 
it  is  o£^ered  supposes  it  to  be  in  a  desk  in  the  counting-house.  Qlaascott  v. 
Day        . 828 

TBESPASS— 1.  Bridge  lawfully  built  t»  alitno  solo.— A.  grants 
liberty,  licence,  power  and  authority  to  B.  and  his  heirs  to  build  a  bridge  on 
his  land,  and  B.  coTenants  to  build  the  brid^  for  public  use,  and  to  repair 
it,  and  not  to  demand  toll.  The  property  m  the  materials  of  the  bridge 
when  built  and  dedicated  to  the  public  still  continues  in  B.,  subject  to  the 
right  of  passage  by  the  public,  and  when  severed  and  taken  away  by  a 
wrong-doer  he  may  maintain  trespass  for  the  asportation.  Harrison  v. 
Parker 434 

2.  Contract  to  purchase  growing  crop — ^Possession. — One  who 

has  contracted  with  the  owner  of  a  close  for  the  purchase  of  a  growing  crop 
of  grass  there,  for  the  purpose  of  being  mown  and  made  into  hay  by  the 
vendee,  has  such  an  exclusive  possession  of  the  dose,  though  for  a  limited 
purpose,  that  he  may  maintam  trespass  qu»  cL  /regit  against  any  person 
entering  the  close  ana  taking  the  grass,  even  with  the  assent  of  the  owner. 
Crosby  Y,  Wadsworth 566 

TBUSTEE — 1.  Misrepresentation — ^Interest. — ^Trustees  under  a  mis- 
representation, that  the  fund  was  invested  in  stock,  charged  with  interest  at 
0  per  cent,  upon  the  same  principle  as  if  they  had  sold  out  stock,  and  used 
the  money :  viz.  an  option  to  the  cestui  que  trust  to  have  the  actual  profit,  or 
5  per  cent.    Bate  v.  Scales 34d 

2.  Negligence — Breach  of  trust.— A  trustee  charged,  though  he 

did  not  receive  the  money,  whore  he  joined  in  the  receipt  and  permitted  his 
co-trustee  to  keep  and  deal  with  the  money  contrary  to  the  trust. 

Distinction  between  trustees  and  executors,  in  favour  of  the  former,  where 
one,  who  has  not  received  the  money,  has  joined  in  the  receipt,  approved  by 
T/ord  Eldon.    Brice  v.  Stokes 164 

3.  Purchase  of  trust  property. — ^Purchase  by  trustees  of  the  trust 

property  set  aside ;  not  being  within  the  exception  to  the  rule :  viz.,  full  in- 
formation to  the  cestui  que  trust ;  and  no  advantage  taken  by  the  trustee  of 
his  situation  to  produce  a  bargain  beneficial  to  himself. 

Trust,  upon  a  re-sale,  as  to  the  price  received.  Considerable  length  of 
time  before  the  bill  had  no  effect ;  as  it  did  not  distinctiy  appear,  that  the 
cestui  que  trust  knew  the  purchase  was  made  on  account  of  the  trustees. 
Randall  v.  Errington 18 

4.  Purchase  by  a  trustee  from  the  cestui  que  trust  established 

under  circumstances ;  with  confirmation  and  acquiescence. 

Contracts,  contrary  to  the  policy  of  the  law,  as  a  deed  of  gift  by  a  client  to 
an  attorney,  by  an  heir  to  guardian,  the  purchase  of  a  reversion  from  a 
young  heir,  a  trustee  selling  to  himself,  set  aside  without  evidence  of  fraud. 

Nature  and  effect  of  confirmation :  clear  evidence  necessary ;  if  fraud  has 
been  clearly  established.    Morse  v.  Royal 338 
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TBUSTEE— 5.  Representation.— The  representation  by  a  trustee  that 
the  trust  fund  is  unincumbered,  knowingly  made  to  a  person  about  to 
advance  money  to  the  cestui  que  truet,  efitops  the  trustee  from  subsequently 
asserting  the  existence  of  a  prior  incumbrance  to  the  prejudice  of  such 
person. 

A  trustee  is  thus  compellable  in  equity  to  make  such  representation  good 
to  the  person  whom  he  has  thus  misled,  although  he  alleges  that  the 
represeniation  was  made  by  himself  in  good  faith,  and  in  forgetfulness  of 
the  fact  that  he  had  previously  received  notice  of  an  incumbrance  affecting 
the  trust  fund.    Burrowes  v.  Lode 33 

VSKBOB  AND  FOBCHASEB.— 1.  Delay  in  completion— Loss  of 
property  by  fire. — ^A  purchase  before  the  Master  is  not  complete  before 
coniirmation  of  the  report.  Therefore  a  loss  by  fire  after  the  report,  but 
before  confirmation,  fallB  upon  the  vendor ;  and  the  circumstance,  that  the 
sale  had  been  delayed  by  the  purchaser  having  opened  the  biddings,  was  not 
attended  to.    Ex  parte  Minor i^'17 

2.  Fiduciary  relation.— The  rule  of  equity  which  invalidates  a 

purchaser  in  certain  cases  of  fiduciary  relation  applies,  although  the  person 
thus  incapacitated  from  buying  was  in  no  way  personally  interested  m  the 
purchase,  but  merely  bid  at  the  auction  at  the  request  and  on  behalf  of  an 
absent  purchaser.   Ex  parte  Bennet 1 

3.  Fraudulent   conveyance  —  Friof   voluntary   settlement  — 

Furchaser  without  notice. — ^The  title  of  a  purchaser  for  a  valuable 
consideration  cannot  be  defeated  by  a  prior  voltmtary  settlement  of  which  he 
had  no  notice,  though  he  purchased  of  one  who  had  obtained  a  conveyance 
by  fraud,  but  of  which  fraud,  he,  the  purchaser,  was  ignorant.  Doe  d. 
Bothell  V.  Martyr 821 

— — 4.  Payment  of  purcliase- money — Fossession. — A  purchaser, 
taking  possession  without  a  conveyance,  was  compelled  to  pay  interest; 
thougn  the  money  was  to  be  paid  at  a  particular  day  on  the  execution  of  the 
conveyance. 

Possession  taken  generally  amounts  to  a  waiver  even  of  objections  to  title. 
Fludyer  v.  Cocker 275 

6.  Specific  performance.— The  vendor  of  an  estate  becomes  by  the 

contract  a  trustee  for  the  purchaser,  and  if  the  purchaser  dies  his  heir  or 
devisee  is  entitled  to  the  benefit  of  the  contract,  ^ut  if  by  reason  of  some 
defect  in  the  title  the  contract  was  not  enforceable  a^nst  the  purchaser  at 
his  death,  and  so  did  not  effect  an  equitable  conversion,  in  that  case  neither 
the  heir  nor  the  devisee  can  insist  on  the  completion  of  the  contract  at  the 
expense  of  the  personal  estate,  even  thouch  the  will  contains  an  express 
dii^ction  that  the  unpaid  purchase-money  shall  be  paid  out  of  the  testator's 
personal  estate.    Broome  v.  Monck 48 

6.  Decree  upon  the  answer,  admitting  a  contract,  and  a  letter, 

offering  to  sell  at  a  valuation,  for  a  conveyance  on  payment  of  the  purchase- 
money  into  the  bank  by  the  {plaintiff  on  a  certain  day :  in  default  of  pay 
ment  the  bill  to  be  dismissed  with  costs. 

No  binding  contract  until  payment.    Gaskarth  v.  Lord  Lowther        .    310 

7. Auctioneer's  receipt — Statute  of  Frauds. — On  a  sale  of 

land  by  auction,  the  auctioneer's  receipt  for  the  deposit,  not  containing 
expressly  or  by  reference  the  terms,  viz.  the  price,  cannot  have  the  effect  of 
an  agreement,  binding  the  vendor,  within  the  Statute  of  Frauds. 

Where  a  defendant  insists  upon  the  Statute  of  Frauds,  admissions  by  the 
answer  are  immaterial.    Blagden  v.  Bradhear 354 

8. Costs. — Costs  in  equity  in  the  discretion  of  the  Court,  upon 

the  circumstances :  not  following  the  event,  by  a  positive  rule,  as  at  law, 
though primd  facie  that  is  the  course;  and  cii*cumstances  must  be  brought 
forward  by  the  party,  who  fails. 
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In  this  instance,  a  bill  by  a  vendor  for  a  specifio  performance,  the  report 
lieing  against  the  title,  the  bill  was  dismissed  with  costs  upon  the  circum- 
stances :  the  purchaser  haying  taken  possession  at  the  instaiice  of  the  vendor, 
representing  the  title  to  be  perfect;  though  possession  taken,  genei^y,  is  of 
weight  as  to  costs. 

Upon  a  question  of  title,  as  to  the  specific  performance,  farther  evidence 
may  bo  produood  on  both  sides  before  tho  Master. 

The  Court  looks  at  the  answer  ui)on  a  question  of  oosts.  Vancouver  t. 
Bliaa 207 

VXiNDOB  AXD  PXJBGHASEB— 9.  Specific  performance— Lis  pen- 
dens.— ^Effect  of  lis  pendens :  subsequent  mortgagees  of  cm  equity  of  redemp- 
tion bound  by  a  decree  of  foreclosure ;  though  not  made  parties. 

An  exception  by  a  purchaser  on  that  ground  was  disallowed;  and  a 
specific  performance  decreed  with  costs. 

Dismission  on  default  of  payment  xmder  a  decree  upon  a  bill  for 
redemption  operates  as  a  foreclosure.     The  Bishop  of  Winchester  v.  Paine 

131 

10. Sale  by  auction — Misdescription. — A.  purchases,  at  a  sale 

^  by  auction,  a  lot  described  in  the  particulars  of  sale,  as  eleven  houses.  No. 

in  li  2,  3,  &o.  situate,  &c.  and  it  is  stated  that  **  the  estate  is  held  by  lease  of 

B. :  *'.  previous  to  the  lease  a  small  part  of  tho  ground  of  No.  2,  is  subtracted 
from  the  possession  of  tho  lessee;  but  the  lease,  nevertheless,  contains  a 
description  and  plan,  in  the  margin,  of  the  whole  ground  plot,  including 
that  part.  Held,  that  although  in  equity  B.  should  not  be  entitled  to  enforce 
the  covenants  in  the  lease  as  to  that  part  of  the  groimd,  yet  that  the 
]>articular3  of  siale  beins  with  reference  to  the  lease,  without  an  excep- 
tion of  the  plot  subtracted  from  the  pNOSsession,  A.  the  purchaser  is  entitled 
to  call  upon  the  vendor  to  complete  his  purchase,  by  making  a  good  titie  to 
asci.  the  whole  estate  contained  in  the  lease,  and  that  an  assignment  of  the  lease 
rest:  is  not  a  compliance  with  the  conditions  of  sale,  the  vendor  not  being  able  to 
f  \!&        convey  the  aoove-mentioned  small  plot  of  ground.     Tomkins  v.  White .    732 


a 


i^H 


titk. 


11.  Puffer  at  auction. — The  circumstance,  that  a  person  bid  at 

an  auction  under  the  private  direction  of  the  vendors,  for  the  purpose  of 
preventing  a  sale  under  a  sum,  specified  as  the  value,  is  no  objection  to  a 
T.  '^\  specific  performance ;  especially  in  a  case,  where  the  vendors  were  assignees 
^  ^        under  a  commission  of  bankruptcy ;  and  the  purchaser  was  not  present ;  but 

^^^        purchased  by  an  agent.    Smith  v.  Clarke 359 

ST  at 

^•jljer  12.  Title — ^Power  of  appointment. — Though  a  party  is  not  per- 

it  the        mitted  to  execute  a  power  for  his  own  benefit,  and  the  objection  cannot  be 

;pre^'        waived  by  a  party,  participating  in  the  benefit,  as  against  other  interests, 

lioii       the  Court  will  not  act  agamst  the  title  upon  a  mere  suspicion,  that  a  trans- 

4S       action  was  of  that  nature ;  appearing  fair  ooth  upon  the  instruments  and  the 

abstract :  viz.  a  purchase  under  the  execution  of  a  power  of  appointment  by 

letteTi       ^  father,  subject  to  estates  for  life  in  him  and  his  wife,  in  favour  of  their 

:^^       son;  all  three  joining;  and  receiving  the  money,  the  fkir  value;  which  is 

P^^'       presumed  to  be  received  according  to  their  interests  in  the  estate ;  and  the 

^.|i       purchaser  not  bound  to  see  to  the  application. 

Power  of  appointment  by  deed,  to  be  signed  and  sealed  in  the  presence  of 
nale  of  witnesses.  The  attestation  appl3ring  only  to  sealing  and  delivery ;  though 
ini^  tlie  deed  purported  to  be  signed,  sealed,  and  executed,  it  was  presumed,  that 
ect  ^^       the  signature  was  in  the  presence  of  the  witnesses. 

Mere  suspicion,  upon  opinions  in  the  abstract,  &c.  will  not  support  an 
i)ythe       objection  by  a  purchaser.    M' Queen  y,  Farquhar  ....    212 

13.  Variance   from   description. — Specific    performance    of    an 

^^  agreement  for  the  sale  of  an  estate  decreed,  notwithstanding  a  variance 
^  ^T[  from  the  description ;  with  compensation  for  the  deficiency  in  value ; 
'^^0         though  a  minute  examination  might  have  discovered  the  defects ;  as  in  the 
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state  of  the  honse  and  the  cultivation  of  the  lands ;  not  for  a  variance  from 
the  description,  as  lying  within  a  ring-fence ;  as  bein^  an  object  of  sense ; 
and  upon  the  evidence  tiie  purchaser  being  apprised  of  it. 

The  premises  consisting  of  a  leasehold  farm,  and  three  years  having 
expired  pending  the  suit,  interest  was  given  to  the  vendor,  and  a  rent  set 
upon  it  in  respect  of  his  possession. 

Warranty  upon  a  sale  against  an  obvious  defect  not  binding.  Dyer  v. 
Bargrave.    Ilargrave  v.  Dyer 36 

WAOES,    of  seamen.    See  Ship. 

WASTE— 1.  Permissive. — ^An  action  on  the  case  does  not  lie  for 
permissive  waste.     Gibson  v.    WeUs 801 

2.  Trover  for. — Certain  lands,  together  with  the  woods,  &c.  were 

conveyed  under  a  marriage  settlement  to  A.  and  B.  their  heirs  and  assigns, 
duiing  the  life  of  S.  W.  in  trust,  to  pay  the  rents  and  profits  as  the  said  S. 
W.  should  appoint,  during  her  life,  and  after  her  decease,  to  the  use  of  such 
child  or  children  of  the  marriage,  and  in  such  shares  as  the  said  S.  W. 
should  appoint;  and  for  want  of  appointment,  to  the  use  of  the  children 
equally,  &c.  and  the  heirs  of  their  bodies,  with  cross-remainders;  and  in 
default  of  such  issue,  to  the  use  of  the  right  heirs  of  S.  W.  for  ever.  Held 
that  A.  and  B.  could  not  maintain  trover  gainst  the  defendant,  a  stranger, 
for  certain  trees,  which  had  been  cut  down  by  order  of  the  husbajid  of  S.  W. 
and  carried  away  by  the  defendant.     Blaker  v.  Aiucombe    .        .        •    746 

WEIB.    See  Fishery. 

-^fUJ^ 1.  Administration  —  Trust  for  accumulation  —  Breach.— 

Executors  neglecting  to  accumulate  in  breach  of  an  express  trust  for 
accumulation,  are  chargeable  with  compound  interest.   Jiaphaelv.  Baehm  95 

2.  Anmxity— Trust  for  Charity.— Trust   of   an   annuity   for  a 

charity,  charged  upon  a  devised  estate,  being  void  under  the  Act,  9  Goo.  11. 
c.  36  does  not  pass  by  a  residuary  disposition ;  but  sinks  for  the  benefit  of 

the  specific  devisees.  ,  x      x  i.  :i    i.-       •  x 

Possession  by  husband,  as  executor  and  trustee,  not  a  reduction  into 
possession  of  his  wife's  share  of  the  residue,  entitling  him  against  her  right 

by  surviving.    Baker  v.  Hall 366 

3,  Condition  agaixist  alienation. — One  having  real  and  personal 

estates  gave  by  his  will  several  legacies  and  annuities,  which  he  directed  to 
be  paid  by  his  executrixes  out  of  his  real  and  personal  estates,  which  he 
charged  therewith :  and  tiien  devised  certain  lands  in  Y.  to  A.  and  H.  (two 
out  of  five  daughters  which  he  had)  and  their  heirs,  as  tenants  in  common, 
on  condition,  that  in  case  ^ey  or  either  of  them  should  have  no  issue  they  or 
she  having  no  issue  should  have  no  power  to  dispose  of  her  share  except  to 
her  sister  or  sisters,  or  their  children:  and  he  devised  all  the  rest  and 
residue  of  his  real  and  personal  estates  to  A.  and  H.  in  fee ;  whom  he  made 
his  executrixes.  On  his  death  A.  and  H.  entered,  and  afterwards  A.  levied 
a  fine  of  her  moiety  to  the  use  of  her  husband  in  fee,  and  died.  Held,  that 
the  condition  against  alienation,  except  to  sisters  or  their  childreD, 
annexed  to  the  devise  to  A.  and  H.  and  their  heirs  was  good ;  and  that  for 
the  breach  of  it  by  A.  in  levying  such  fine,  the  heirs  of  the  devisor  might 
enter  on  her  moiety ;  it  being  a  remainder  imdisposed  of  by  the  residuary 
clause,  which  was  only  intended  to  operate  upon  such  things  of  which  no 
disposition  had  been  made  by  the  will,  and  not  contemplating  the  devise  over 
of  ^e  respective  moieties  of  the  daughters  on  non-performance  of  the 
condition.  And  held,  that  one  of  the  several  co-heirs  of  the  devisor  might 
enter  for  non-performance  or  breach  of  the  condition,  and  recover  her  own 
share  in  ejectment.  For  that  where  the  entry  upon  a  ckim  by  one  of  several 
coparceners,  who  make  but  one  heir,  is  lawful,  such  entry  made  generally 
wiU  vest  the  seisin  in  all  as  the  entry  of  all.    Doe  d.  QUI  v.  Pearson    .     447 
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WILL — 4.  Debts— Exoneration  Of  personal  estate — ^Express  words. 
— By  a  devise,  in  trust  to  aell  and  pay  off  a  mortgage,  and  to  raise  another 
sum,  which  the  testator  gave  to  his  daughters,  the  personal  estate,  thoush 
bequeathed  after  payment  of  debts  and  legacies,  is  exempted  from  tine 
payment  of  those  two  sums,  without  express  words,  upon  the  plain 
intention. 

The  general  rule  requiring  express  words  in  a  will  to  exonerate  the 
general  personal  estate  from  debts  has  comparatively  little  application  where 
a  testator  has  directed  that  a  particular  debt  shall  be  paid  out  of  a  particular 
part  of  his  estate.  The  intention  to  make  that  part  of  the  estate  tiie  primary 
fund  for  the  particular  debt  may  be  established  without  requiring  express 
words  for  the  exoneration  of  the  general  personal  estate  from  such  debt. 
Hancox  v.  Ahhey 124 

5.  Estate  tail. — One  devised  lands  to  trustees  in  fee  (subject  to  the 

uses  of  a  certain  term  of  1,000  years),  to  the  use  of  W.  H.  for  life,  second  son 
of  the  devisor's  daughter  Lady  E.,  subject  to  the  proviso  after  mentioned, 
remainder  to  trustees  to  preserve  contingent  uses  during  W.  H.'s  life,  but  to 
permit  him  to  take  the  rents,  &c. ;  and  after  his  decefise  to  the  use  of  his 
first  and  other  sons  successively  in  tail  male,  subject  to  the  same  proviso,  &c. 
and  in  default  of  such  issue,  remainder  to  the  use  of  the  third  and  other  sons 
of  Lady  E.  suocessiyely  in  tail  male,  subject  to  the  same  proviso,  &c. ;  and 
in  default  of  such  issue,  with  like  remainders,  to  the  second  son  of  Lady 
E.'s  eldest  son,  &c. ;  and  in  default  of  such  issue,  to  the  use  of  the  devisor's 
granddaughter  C.  H.  for  life,  subject  to  the  proviso,  &c. ;  remainder  to  the 
trustees  to  preserve  contingent  uses,  &c. ;  remainder  to  the  use  of  her  first 
son  (the  plaintiff)  in  tail  male,  with  other  remainders  over ;  all  subject  to  the 
same  proviso ;  which  was,  that  if  W.  H.  or  either  of  the  persons  to  whom  the 
estate  was  lixnited  should  become  Earl  of  E.,  the  use  liinited  to  such  person 
and  his  issue  male  should  cease  and  be  void,  as  if  such  person  were  dead 
without  issue  of  his  body.  The  devisor's  daughter  Ladv  E.  at  the  time  of  his 
death  had  only  two  sons,  her  eldest  (afterwards  Lord  E.)  and  the  said  W. 
H.,  but  she  had  afterwards  a  third  who  died  xmder  age ;  and  the  said  W.  H. 
was  let  into  possession  at  twenty-three,  and  had  one  son ;  and  held,  that  on 
the  death  of  his  eldest  brother  without  issue,  by  which  event  W.  H.  became 
Earl  of  E.,  the  plaintiff  who  was  then  next  in  remainder,  supposing  W.  H. 
had  in  fact  died  without  issue,  was  entitled  under  the  will  to  take  a  legal 
estate  in  tail  male  in  possession  subject  to  the  trusts  of  the  term  of  1,000 
years.     Carr  v.  The  Earl  of  Erroll 394 

6.  Growing  crop. — Where  one  devised  a  farm  in  his  own  occu- 
pation to  his  mother  for  life,  remainder  to  G-.  in  tail,  and  also  devised  to  his 
mother  **  all  his  goods  and  chattels,  stock  of  his  farm,  bonds,  &c.  and  all  other 
his  moveables  whatsoever,"  and  made  her  executrix ;  held  that  growing  com, 
which  was  not  reaped  till  after  the  death  of  the  testator  and  of  his  mother, 
who  died  soon  after  him,  passed  to  her  representative,  and  not  to  G.  the 
devisee  of  the  land.     Cox  v.  Oodkalve 570 

7.  Infant — Maintenance. — ^Besidue   bequeathed   to   infants,  with 

survivorship  among  them  in  the  event  of  death  xmder  the  age  of  twenW-one. 
Maintenance,  not  being  directed  by  the  will,  was  not  ordered  by  the  Court ; 
there  bein^a  limitation  over  upon  the  death  of  all  under  twentv-one  to  their 
sister,  havmg  no  other  interest  in  that  fund,  though  a  distinct  legatee  by  the 
same  will. 
The  case,  in  which  the  Court  has  ^ven  maintenance,  has  been,  where,  the 
^  \  fund,  beine  given  to  the  children  with  survivorship  among  them,  their  in- 
'  |v  terests,  and  the  chance  of  taking  the  whole,  as  survivor,  were  equal ;  and  no 
^ .        other  person  interested.    Ex  parte  Kebhle      .        .        •        .        ,        .    250 

"^jtr  8.  Maintenance. — Testator  directed  maintenance  for  his  sons  during 

^^r-      minority,  and  for  his  daughter  till  twenty-one,  or  marriaee ;  and  gave  her  a 
.^j      legacy,  in  case  she  should  attain  twenty-one ;  payable  at^  and  to  carry  in- 
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terest  from  tluit  time.    Having  aniTed  at  eighteen,  she  was  allowed  main- 
tenance for  the  interval,  nntil  twenty-one.    Chambers  y.  Oddwin  ,        .    61 

WlZili — 9.  Uaintenance. — ^Maintenance  out  of  interest  of  a  legacy  to 
nand-children,  when  the  youngest  should  attain  twenty-one,  refused. 
X/omaxT.  Lomax 84 

10.  Lease — ^Renewal. — Specific  bequest  of  leaseholds  for  y;ears,  deter- 
minable upon  lives,  for  life,  with  remainder  over,  for  all  tiie  residue  of  the 
testator's  term  and  interest  to  come  therein  at  lus  decease.  The  term  ex- 
pired in  the  life  of  the  testator,  who  continued  to  hold,  and  paid  half  a  year's 
rent  before  his  death,  as  tenant  by  the  year.  A  subsequent  lease,  obtained 
hj  the  executrix,  the  widow,  and  tenant  for  life  under  the  will,  and  sole  re- 
siduary legatee,  was  impressed  with  a  constructive  trust  for  tiie  benefit  of 
thepersons  claiming  under  the  specific  bequest. 

Words,  prima  facie  equivalent  to  pass  future  interests  in  personal  estate, 
to  have  mat  effect ;  unless  controlled  by  the  context.    James  v.  Dean  .    178 

11.  Perpetuity. — Devise  of  real  estates  of  the  annual  value  of  near 

1,0(XH.,  and  other  estates,  directed  to  be  purchased  with  the  residue  of  the 
personal  estate,  amounting  to  above  600,000/.  to  trustees  and  their  heirs,  &c. 
upon  trust  during  the  lives  of  the  testator's  sons  A.  B.  and  C.  and  of  his 
grandson  D.  and  of  such  other  sons  as  A.  now  has  or  may  have  and  of  such 
issue  as  D.  may  have  and  of  such  issue  as  any  other  sons  of  A.  may  have 
and  of  such  sons  as  B.  and  C.  may  have  and  of  such  issue  as  such  sons  may 
have  as  should  be  living  at  his  decease  or  bom  in  due  time  afterwards  and 
during  the  life  of  the  survivor  to  receive  the  rents  and  profits,  and  from 
time  to  time  to  invest  the  same,  and  the  produce  of  timber,  &c.  in  other  pur- 
chases of  real  estates ;  and  after  the  deatn  of  the  survivor  of  the  said  several 
persons  that  the  said  estates  shall  be  divided  into  three  lots ;  and,  that  one 
lot  shall  be  conveyed  to  the  eldest  male  lineal  descenduit  then  living  of  A. 
in  tail  male ;  remainder  to  the  second,  &c.  and  all  and  every  other  male 
lineal  descendant  or  descendants  then  living,  who  shall  be  incapable  of  tak- 
ing as  heir  in  tail  male  of  any  of  the  persons,  to  whom  a  prior  estate  is 
limited,  of  A.,  successively  in  tail  male;  remainder  in  equal  moieties  to 
the  eldest  and  every  other  male  lineal  descendant  or  descendcuits  then  living 
of  B.  and  0.  as  tenants  in  common  in  tail  male  in  the  same  manner,  with 
cross  remainders;  or,  if  but  one  such  male  lineal  descendant,  to  him  in 
tail  male ;  remainder  to  trustees,  their  heirs,  &c. 

The  other  two  lots  were  directed  to  be  conveyed  to  the  male  descendants 
of  B.  and  C.  respectively  in  the  same  manner,  and  with  similar  limitations 
to  the  male  descendants  of  their  brothers,  and  to  the  trustees  in  fee ;  and  it 
was  directed,  that  the  trustees  should  stand  seised,  upon  the  fulure  of  male 
lineal  descendants  of  A.  B.  and  C.  as  aforesaid,  upon  trust  to  sell,  and  pay 
the  produce  to  his  Majesty,  lus  heirs,  and  successors,  to  the  use  of  the  Sink- 
ing fund :  the  accumulation,  till  the  purchases  or  sales  can  take  place,  to  go 
to  the  same  purpose ;  with  a  direction,  that  all  thepersons  beconmig  entitled 
shall  use  the  surname  of  the  testator  only. 

The  decree,  establishing  the  trusts  of  the  will,  was  affirmed  by  the  House 
of  Lords  upon  appeal.    Thefluason  v.  Woodford,     Woodford  v.  Thdltueon  104 

12.  Power  of  sale — Option. — Leasehold  estates  bequeathed,  in 

trust  to  pay  the  rents  and  profits  to  the  persons  for  the  time  bein^  entitled 
under  the  limitations  of  real  estate,  devised  in  strict  settlement ;  with  power 
to  the  trustees  at  any  time  with  consent  of  the  persons  so  entitled,  or,  if 
minors,  at  their  own  cuscretion,  to  sell,  and  invest  the  produce  in  roal  estate 
to  the  same  uses. 

The  leasehold  estates  vest  absolutely  in  the  tenant  in  tail  upon  his  birth. 

Application  of  the  personal  estate  of  infant  tenant  in  tail  to  the  redemp- 
tion of  the  land-tax  by  persons,  not  having  authority  within  the  Act. 
Equity,  by  analogy  to  tne  option,  to  be  reserved  by  guardians,  under  the 
Act,  for  the  personal  representative  of  the  infant  to  charge  the  estate  in  the 
possession  of  the  remainder-men. 
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ConTOTsion  of  the  property  of  an  infant  for  IiIb  benefit  guarded  so  as  not 
to  change  the  nature  of  it  as  between  the  repreeentatiyes  .     Ware  y.  PclhUl 

144 

WILL — 13.  Presumption — ^Parol  evidence. — Parol  evidence  admitted 
against  the  presumption  that  a  debt  is  satisfied  by  a  legacy  of  greater 
amount ;  cdthough  the  will  afforded  an  inference  in  favour  of  that  presump- 
tion. 

But  Qu,  whether  the  testamentary  direction  for  payment  of  debts  and 
legacies  was  not  sufficient  to  rebut  the  presumption  of  satisfaction  indepen- 
dently of  the  parol  evidence.     Wallace  v.  Pom/ret         ....    241 

14.  Bight  of  pre-emption. — A  liffht  of  pre-emption  giyen  by  will, 

whether  at  a  price  expressed  or  to  be  fixed  by  the  trustees,  will  be  executed : 
the  construction  in  the  latter  case  being  a  reasonable  price,  to  be  ascertained 
by  reference  to  the  Master. 

But  to  pass  such  right  to  the  heir  or  devisee  the  intention  to  accept  the 
offer  must  appear  by  some  act,  or,  at  least,  by  will.  In  this  case,  the  will 
directing,  that  A.  or  whoever  shall  after  the  testator's  decease  be  entitled  to 
estates  in  settlement  may  have  the  refusal,  A.  having  died  without  shewing 
such  intention,  and  a  tenant  for  life  of  part  of  the  settled  estates,  not  by  the 
settiement,  but  under  a  recoyery  by  A.,  not  answering  the  description,  it  was 
held,  that  the  right  did  not  then  exist  in  any  one.  TJte  Earl  of  Badnor  y. 
Shafto .198 

15.  Stock  in  trade. — Testator  saye  all  his  waggon  ways,  rails, 

staiths,  and  all  implements,  utensils  and  tilings,  at  his  death  used  or  em- 
ployed together  with  or  in  or  for  the  working,  management,  or  employment, 
of  nis  coUieries,  and  which  may  be  deemed  as  of  the  nature  of  personal 
estate ;  in  trust  to  be  held  or  enjoyed  with  the  collieries. 

Decree  by  Lord  Rosslyn,  that  under  this  bequest  money  due  from  the 
fitters  and  others,  and  in  the  Tyne  Bank,  coals  at  the  pits  and  staiths,  com, 
hay,  horses,  timber,  oil,  candles,  fire-engines,  and  other  articles  of  stock  in 
trade,  passed. 

That  decree,  affirmed  upon  a  re-hearing  by  Lord  Eldon,  but  with  con- 
siderable doubt,  was  revised  by  the  House  of  Lords,  so  far  as  the  same  le- 
lated  to  the  money  due  and  at  tne  Bank,  and  the  coals  already  got.  Stuart 
V.  The  Marquis  of  Bute 266 

16.  Vested  remainder. — Testator  devised  to  A.  for  life,  and  after 

her  death  to  B.  for  life,  and  at  the  decease  of  A.  and  B.,  or  the  surviyor, 
gave  all  his  real  estate  to  C.  if  he  should  liye  to  attain  twenty-one ;  but  in 
case  he  should  die  before  that  age,  and  D.  should  suryiye  him,  in  that  case 
to  D.  if  he  should  liye  to  attain  twenty-one,  but  not  otherwise ;  but  in  case 

;.        both  C.  and  D.  should  die  before  either  of  them  should  attain  twenty-one, 

"*,        then  to  E.  in  fee.    Held  that  C.  took  a  yested  remainder.    Br<nnfidd  y. 

Orowder 805 

17.  Words— •"  Hereafter  to  be  bom." — ^Residue  beaueathed  to 

'-*        A.  and  ' '  all  the  other  children  hereafter  to  be  bom  "  of  A.  at  their  respective 
:-        ages  of  twenty-one.    Those  bom  after  one  attains  that  age,  are  excluded. 

;        Gilbert  y.  Boorman 137 

;  18.  "  If  any  surplus  alxall  be  made  or  arise."— A  gift,  *"  if 

^'^  any  surplus  shall  be  made  or  arise  "  to  a  class  of  residuary  legatees,  '*  or 
' '  such  of  them  as  shall  be  then  liyine,"  does  not  confer  upon  any  such  legatee 
any  vested  interest  in  assets  which  were  neither  actually  or  constructiyely 
ascertained,  collected,  or  got  in  at  the  time  of  his  death.  GaakeU  y.  Harman 
\  224 

J;  19. "To  be  transferred."— Legacies  to  one  younger  child  of 

\       *'  the  sum  of  12,000Z.  of  my  funded  property  to  be  transferred  in  his  name  or 

|r^       employed  as  it  shall  appear  most  oeneficnal."    To  another,  '*the  sum  of 

12,000^;  in  every  respect  the  same."    To  a  third,  **  the  sum  of  12,0002.  to  be 


892  INDEX.  [B.R.  VOL.  vin. 

enjoyed  by  him  in  eyery  respect"  as  the  fonner:  The  residue  real  and 
personal  to  the  eldest  son. 

The  legacies  to  the  yoimger  children  pecuniary,  not  specific :  the  fund,  if 
deficient,  to  be  equally  diyiaed  among  them.    Lambert  v.  Lambert       .    253 

WILL — 20.  Worda — **  In  default  of  auch  iaaue." — One  haying  an  only 
child  Bebecca,  who  was  married  and  had  three  children,  Thomas,  Bebeoca, 
and  Ann,  deyised  his  copyholds  to  Bebecca  his  daughter  for  life,  remainder 
to  his  granddaughter  Bebecca  for  life,  remainder  to  trustees  to  preserye  con- 
tingent remainders,  remainder  to  the  use  of  the  issue  of  the  body  of  his 
mnddaughter  Bebecca  in  such  parts,  shares,  and  proportions,  manner  and 
form,  as  we  should  by  deed  or  will  appoint ;  ana  in  default  of  appoint- 
ment to  the  use  of  aU  and  eyery  the  children  of  his  said  granddaughter 
and  their  heirs,  as  tenants  in  common ;  and,  in  default  of  sucn  issue,  to  the 
use  of  all  and  eyery  the  other  children  of  his  daughter  Bebecca  and  their 
heirs,  as  tenants  in  common,  &c. ;  and  in  default  of  such  issue,  to  his  own 
right  heirs :  held  that  upon  the  death  of  the  testator's  daughter  and  of  his 
granddaughter  Bebecca,  without  any  appointment,  an  only  child  of  the 
latter  took  an  absolute  fee ;  on  whose  death,  under  age  and  unmarried,  the 
premises  descended  to  her  uncle  Thomas  as  her  heir-at-law ;  and  that  the 
subsequent  limitation  to  the  other  children  of  the  testator's  daughter  did  not 
take  effect:  for  the  deyise  to  the  children  of  his  granddaughter  Bebecca 
and  their  heirs  primd  facie  carries  a  fee;  and  the  subsequent  words,  *'in 
default  of  sudi  issue,"  refer  to  her  children  and  not  to  their  issue.  Bex  y. 
The  MarquU  of  Stafford 668 

WITNESS.    See  Attachment  and  Evidence. 

WOBDS,  <<  Hereafter  to  be  bom."    See  Will,  17. 

'<  If  any  surplus  shall  be  made  or  ariae."    See  Will,  18. 

"  To  be  transferred."    See  Will,  19. 

«  In  default  of  such  iaaue."    See  Will,  20. 
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